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Suj ata V. Manohar, D.P.Mhapatra, R C. Lahoti

JUDGVENT:

Ms. Sujata V. Manohar, J.

Leave granted in S.L.P.(C) No.12051 of 1988.

Al these appeals raise a comobn question of |aw
whet her a debt which is barred by the llaw of limtation can
be recovered by resorting to recovery proceedi ngs under the
Kerala Revenue Recovery Act of 1968. A Division Bench of
the Kerala High Court in the inpugned conmon judgnent dated
2.11.1987 in C A No.4211 of 1988, CA No.4393 of 1988 and
C. A No.4175 of 1988 held that in the absence of any
provision in the Kerala Revenue Recovery Act creating a
substantive right to recover tinme-barred debts, the said Act
which provides for sumary recovery cannot be availed of
once the period prescribed for recovery under the Limtation
Act has expired. This judgnment of the Division Bench of the
Kerala High Court was followed by a subsequent /Division
Bench in its judgnent dated 29.1.1988 which is the subject
matter of appeal arising fromS. L.P. (C No.12051 of 1988.
The above decisions of the Division Bench, ~however, have
been overruled by a Full Bench of the Kerala H gh Court by
its judgnment dated 10.4.1996 which is the —judgnent under
appeal in C A Nos.12393 and 12394 of 1996. Al these
appeal s, have, therefore, been heard together

The Kerala Revenue Recovery Act, 1968 is an - Act to
consolidate and anmend the laws relating to recovery of

arrears of public revenue in the State of Kerala. Under
Section 5 of the Kerala Revenue Recovery Act. of 1968,
"whenever public revenue due on land is in arrear," such

arrear, together wth interest, if any, and cost - of the
process may be recovered by one or nore of the nbdes set out

in that section. One of the nodes so prescribed is
attachment and sale of the defaulters’ novable or inmovable
property. Under Section 68 of the said Act, "all suns due"

to the Government on account of quit rent or revenue other
than public revenue dues on land, as also all suns declared
by any other law for the time being in force to be
recoverable as arrear of public revenue "due" on Iland or
and revenue can be recovered under the provisions of the
said Act. Under Section 2(a) of the said Act "arrears of
public revenue due on |and" is defined to nmean the whol e or
any portion of any kist or instalnent of such revenue not
paid on the day on which it falls due according to the
ki stbandy or any engagerment or usage. Under Sub- section
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(j) of Section 2 "public revenue due | and" nmeans the |and
revenue charged on the land and includes all other taxes,
fees and cesses on | and, whether charged on |land or not, and
all cesses or other dues payable to the Government on
account of water used for purposes of irrigation. The Act,
therefore, provides a nmethod for speedy recovery of arrears
of public revenue. Under Section 71, however, there is a
provision for extending the Act to recovery of certain other
dues if the Governnment is satisfied that it is necessary to
do so in public interest. Under Section 71 it is provided
as follows: -

"Power of Governnent to declare the Act applicable to
any institution:- The Governnent nmay, by notification in the
Gazette, declare, if they are satisfied that it is necessary
to do so in public interest, that the provisions of this Act
shall be applicable to the recovery of ampunts due from any
person ~or class of persons to any specified institution or
any class or classes of institutions, and thereupon all the
provisions ~of this Act shall be applicable to such
recovery."

In exercise of its powers under Section 71, the State
Government has issueda notification bearing S.R O No. 797
of 79 by which the provisions of the said Act have been made
applicable to the recovery of the anbunts  due from any
person to any bank on account of any loan advanced to such
per son by that bank for agriculture or agricultura
pur poses. Under another notification S.R O~ No.851 of 79
i ssued wunder Section 71 by the State Governnment the
provisions of the said Act are al so nade applicable to the
recovery of anmounts due from any person or class of persons
to the Kerala Financial Cor porati on: Thus in public
interest the State CGovernnent- has made the said Act
applicable for speedy recovery of loans given by a bank for
agricultural purposes as well as for speedy recovery of
loans given by the Kerala Financial Corporation. The
overall scheme of the Act, therefore, is to provide for
speedy recovery, not nerely of public revenue but also of
certain other kinds of |oans which are required to be
recovered speedily in public interest.

Expl ai ni ng anal ogous provisions of the U P. Public
Moneys (Recovery of Dues) Act, 1965, this Court in The
Director of Industries, UP. and Os. V. Deep Chand
Agarwal (AR 1980 SC 801) held that the said Act is passed
with the object of providing a speedier remedy to the State
Government to realise the |oans advanced by it . or hy the
Uttar Pradesh Financial Corporation. Explaining the need
for speedy recovery, it says that the State Governnent while
advancing |oans does not act as an ordi nary banker with a
view to earning interest. Odinarily it advances | oans in
order to assist the people financially in establishing an
industry in the State or for the devel opnent of agriculture,
ani mal husbandry or for such other purposes which would
advance the economic well-being of the people. Moneys so
advanced have to be recovered expeditiously so that fresh
advances may be made for the same purpose. It is with the
object of avoiding the usual delay involved in the disposa
of suits in civil courts and providing for an expeditious
renedy that the U P. Act had been enacted. It was on this
ground that this Court upheld the classification of |oans
which are covered by the said UP. Act in a separate
cat egory. It held that this is a valid classification and
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the provisions of the Act are not violative of Article 14.

The same reasoning woul d apply to the | oans which are
covered by the said notifications under Section 71 of the
Kerala Revenue Recovery Act. Agricultural |oans and [ oans
by the State Financial Corporation are also |oans given in
public interest for the purpose of econom ¢ advancenent of
the people of the State, to help them in agricultura
operations or establishment of industries. For this reason
the Kerala Revenue Recovery Act has been nade applicable to
such loans so that there can be a speedy recovery of such
loans and the anmounts can be utilised for simlar objects
agai n.

Cvil Appeal Nos. 4211 of 1988, 4393 of 1988 and 4175
of 1988 pertain to agricultural |oans given by a bank while
Cvil Appeal Nos. 12393 of 1996 and 12394 of 1996 pertain
to |l oans given by the Keral a Financial Corporation

Looking to the object of Section 71 we have to exam ne
whet her time-barred claims of t he State Fi nanci a
Corporation and the banks canbe recovered under it. |Is the
object only speed of recovery or is it also enlargement of
the right to recover? The respondent-institutions rely on
the words "amount due" in Section 71 as enconpassing
time-barred clainms /also. Now, what is neant by the words
"amounts due" wused in Section 71 of the -Kerala Revenue
Recovery Act as ‘also in the notifications issued under
Section 71? Do these words refer to the anobunts repayable
under the terns of the | oan agreenents executed between the
debtor and the creditor irrespective of whether the claimof
the creditor has becone tinme-barred or not? O do these
words refer only to those clainms of the creditor which are
legally recoverable? An anmount "due" normally refers to an
amount which the creditor has aright to recover. VWhart on
in Law Lexicon defines "due" as anything ow ng; that which
one contracts to pay to another. (In Black’'s Law Dictionary,
6th Edn. at page 499 the followi ng conment appears agai nst
the word "due". "The word "due" always inports-a fixed and
settled obligation or liability; but with reference to the
time for its payment there is considerable anbiguity in the
use of the term the precise signification being determ ned
in each case fromthe context. It may nean that the debt or
claim in question is now (presently or inmediately) matured
and enforceable, or that it matured at sonetine in the past
and yet remmins unsatisfied, or that it is fixed and certain
but the day appointed for its paynent has not yet arrived.
But commonly and in the absence of any qual i fyi ng
expressions, the word "due" is restricted to the first of
these neanings, the second being expressed by the term
"overdue" and the third by the word "payable"." There is no
reference in these definitions to a tine-barred debt. In
every case the exact neaning of the word "due" will ' depend
upon the context in which that word appears.

In the case of Hansraj Gupta & Ors. v. Dehra Dun-
Mussoorie Electric Tramway Co. Ltd. (AR 1933 PC 63) the
Privy Council was required to interpret the words "nopney
due" under Section 186 of the Conpanies Act, 1913. Section
186 dealt with the recovery of any noney due to the Conpany

from a contributory. Interpreting the words "noney due"

the Privy Council said that the phrase would only refer to
those clains which were not tinme-barred. It noted that the
section is concerned only wth noneys due from a

contributory. A debtor who is not a contributory is not
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affected by it. Moneys due fromhimcan be recovered only
by a suit in the Conpany’'s nane. Secondly, the section
creates a special procedure for obtaining paynment of noneys.
It is not a section which purports to create a foundation

upon which to base a claimfor paynment. It creates no new
rights. Thirdly, the power of the court to order paynent
under that Section is discretionary. It may refuse to act

under that section, leaving the liquidator to sue in the
nane of the Company. Therefore, the respondent under the
procedure of Section 186 cannot be deprived of some defence
or answer open to himin a suit for the same noneys.

The same reasoning would apply in the present case
al so. The Keral a Revenue Recovery Act does not create any
new right. It nerely provides a process for speedy recovery
of noneys due. Therefore, instead of filing a suit, (or an
application or petition under any special Act), obtaining a
decree ~and executing it, the bank or the financi a
institution can now recover the claim under the Kerala
Revenue 'Recovery Act. Since this Act does not create any
new right, the person claimng recovery cannot claim
recovery of anounts which are not |legally recoverable nor
can a defence of linmtation available to a debtor in a suit
or other |egal proceedi ng be taken away under the provisions
of the Keral a Revenue Recovery Act. In fact, under Section
70 of the Keral a Revenue Recovery Act, it is provided that
when proceedi ngs are taken under this Act agai nst any person
for the recovery of any sum of noney due from him such
person may, at any time before the comencenent of the sale
of any property attached in such proceedi ngs, pay the anount
claimed and at the same tine deliver a protest signed by
hinself to the officer issuing the demand or conducting the
sale as the case may be. Sub-section (2) of Section 70
provides that when the anpbunt is paid under protest, the
of ficer issuing the demand or the officer at whose instance
the proceedings have been initiated, shall enquire into the
protest and pass appropriate orders. |If the protest is
accepted, the officer disposing of the protest shal
i mediately order the refund of whole or part of the nopney
paid wunder protest. Under Sub-section (3) of Section 70,
the person naking a payment under protest shall ~have the
right to institute a suit for the refund of the whole or
part of the sum paid by hi munder protest.

Therefore, wunder Section 70(3) a person who has paid
under protest can file a suit for refund of the anount

wongly recovered. In law he would be entitled to submt in
the suit that the claimagainst which the recovery has been
made is time-barred. Hence no ampbunt shoul d.. have / been

recovered from him \Wen the right to file a suit /under
Section 70(3) is expressly preserved, there is a “necessary
implication that the shield of limitation available to a
debtor in a suit is also preserved. He cannot, therefore,
be deprived of this right sinmply by making a recovery under
the said Act unless there is anything in the Act which
expressly brings about such a result. Provisions of the
said Act, however, indicate to the contrary. Mreover, such
a wide interpretation of "anpunt due" which destroys an
i nportant defence available to a debtor in a suit against
himby the creditor, may attract Article 14 against the Act.
It would be ironic if an Act for speedy recovery is held as
enabling a creditor who has del ayed recovery beyond the
period of limtation to recover such del ayed cl ai s.

In the case of New Del hi Minicipal Committee v. Kalu
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Ram and Anr. (1976 (3) SCC 407) relying on the Privy
Council decision in Hansraj Qupta v. Dehra Dun-Missoorie

Electric Trammay Co. Ltd.(Supra) this Court interpreted
Section 7 of the Public Prenises (Eviction of Unauthorised
Qccupants) Act, 1958 in a simlar way. Under that Section
where any person is in arrears of rent payable in respect of
any public premses, the Estate Officer may, by order

require that person to pay the sane within such time and in
such instalnments as nay be specified in the order. Wi | e
considering the nmeaning of the words ’'arrears of rent
payabl e’ this Court exam ned whether section 7 creates a
right to realise arrears of rent without any limtation of

tinme. The Court observed that the word ’payable’ is
somewhat indefinite in inport and its neaning nust be
gathered from the context in which it occurs. In the

context of recovery of arrears of rent under Section 7, this
Court said that if the recovery is barred by the Law of
Limtation, it is difficult to hold that the Estate Oficer
could still insist that the said anobunt was payable. Wen a
duty is ' cast on an authority to deternmine the arrears of
rent the determination nust be in- accordance wth |aw.
Section 7 only covers arrears-not otherw se tine-barred.

The respondent-institutions, however, placed reliance
on Khadi Gram Udyog Trust v. Ram Chandraji. Virajnan Mandir
Sarasiya Ghat, Kanpur (1978 (1) SCC 44). This case turned
on the interpretation of Section 20 of the U. P. Bui | di ngs
(Regul ation of Letting, Rent and Eviction) Act, 1972. Under
Section 20(2)(a) a suit for eviction against a tenant may be
instituted on the ground that the tenant is in arrears of
rent for not less than four nonths and has failed to pay the
sane to the landlord within one nonth from the date of
service wupon him of a notice of demand. A further
opportunity of paynent of rent is provided to the tenant
under Section 20(4) which provides that if, at the first
hearing of the suit, the tenant unconditionally pays or
tenders the entire anount of rent and danmages due from him
together with interest the court nmay pass an order relieving
the tenant against his liability for eviction. ~ The  Court
said that Section 20(4) is nmeant to give a last opportunity
to the tenant to retrieve his position. It confers a
benefit on the tenant to avoid a decree of eviction. Hence
the entire anobunt of arrears due would have to be tendered
including tine-barred rent also. This reasoning, ~however,
does not have any application to the Keral a Revenue Recovery
Act . There is no indication in any of the sections of the
said Act that the entire anount due whether time-barred or
not, can be recovered by resorting to the procedure under
the Keral a Revenue Recovery Act.

In our viewif such a wide interpretation is put on
the words "ampount due" under the Kerala Revenue Recovery
Act, there is every likelihood of the provisions of Article
14 being attracted. This Court in the case The Director of
Industries, UWP. and Os. v. Deep Chand Agarwal (Supra)
justified the special procedure for recovery of certain
debts wunder the U P. Public Mneys (Recovery of Dues) Act,
1965 on the ground that the anounts which were advanced by
the State. or by the financial institutions were for the
econom c betterment of the people of that State. Speedy
recovery of these anmounts was necessary so that these
amounts could be re-utilised for the sanme public purpose.
It is doubtful if this public purpose would extend to
granting exenption to these clains from the statute of
[imtation. The law of limtation itself rests on the
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foundations of public interest. The courts have expressed
at least three reasons for supporting the existence of
statutes of limtation; (1) that |ong dornmant clainms have
nore of cruelty than justice in them (2) that a defendant
m ght have | ost the evidence to disprove a stale claim and
(3) that persons with good causes of action should pursue
them with reasonable diligence. (See Halsbury 4th Edn

Vol . 28 paragraph 605). In Nav Rattanmal and Os. V.
State of Rajasthan (AR 1961 SC 1704), the Statutes of
Limtation have been considered as Statutes of Repose and
Statutes of Peace. The generally accepted basis for such
statutes is that they are designed to effectuate a
beneficent public purpose.. \Wether public purpose of speedy
recovery would outweigh public purpose behind a statute of
l[imtation is a npot point. But we need not examne this
aspect any further ~in view of our interpretation of the
words "anounts due® in Section 71

It 'has  been submtted before us that the statute of
l[imtation nerely bars the renmedy w thout touching the

ri ght. Therefore, the right to recover the Iloan would
remain even though the renedy by way of a suit would be
ti me- barred. Rel i ance was pl aced on Khadi G am Udyog Trust

V. Ram Chandraji Virajman Mandir, Sarasiya Ghat, Kanpur
(Supra) in this connection. The Court there observed that

though a debt may be tine- barred, it would still be a debt
due. The right remains untouched and if a creditor has any
means of enforcing his right other than by action or
set-off, he is not prevented fromdoing so. In Punjab

Nati onal Bank and O's. v. ~Surendra Prasad Sinha (1993
Supp. (1) SCC 499 at page 503- 504), this Court held that
the rules of Iimtation are not neant to destroy the rights
of parties. Section 3 of the Limtation Act only bars the
renmedy but does not destroy the right which the renmedy
relates to. Excepting cases which are specifically provided
for, as for exanple, under Section 27 of the Limtation Act,
the right to which the renedy relates subsists. Though the
right to enforce the debt by judicial process is barred,
that right can be exercised in any manner other than by
nmeans of a suit. For exanple, a creditor’s right to nake
adj ust ment agai nst time-barred debts exists.

There is no question, however, in the present case of
any paynent voluntarily nade by a debtor being adjusted by
his creditor against a tine-barred debt. The provisions in
the present case are statutory provisions for coercive
recovery of "amounts due". Although the necessity of filing
a suit by a creditor is avoided, the extent of the claim
which is legally recoverable is not thereby enlarged. = Under
Section 70(2) of the Kerala Revenue Recovery Act the /right
of a debtor to file a suit for refund is “expressly
preserved. Instead of the bank or the financial institution
filing a suit which is defended by the debtor, the creditor
first recovers and then defends his recovery in a suit filed
by the debtor. The rights of the parties are not thereby
enl ar ged. The process of recovery is different. An Act
nmust expressly provide for such enlargenment of clains which
are legally recoverable, before it can be interpreted as
extending to the recovery of those ambunts which have ceased
to be legally recoverable on the date when recovery
proceedi ngs are undertaken. Under the Kerala Revenue
Recovery Act such process of recovery would start with a
witten requisition issued in the prescribed form by the
creditor to the collector of the District as prescribed
under Section 69(2) of the said Act. Therefore, all clains
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which are legally recoverable and are not tine-barred on
that date can be recovered under the Kerala Revenue Recovery
Act .

In view of the interpretation which we have put on
Section 71 of the Kerala Revenue Recovery Act it is not
necessary for us to consider whether by nmaking a requisition
under Section 69(2) a creditor sets in notion a process of
recovery which is a judicial process which would attract the
Law of Limtation. There is a clear provision for
adj udi cation under Section 70(3) of the said Act. Thi s
right under Section 70(3) is not affected by Section 72 of
the said Act as was contended before us by the respondents.
Section 72 nerely provides that every question arising
between the Collector or the authorised officer and the
defaulter relating to execution, discharge or satisfaction
of a witten demand issued under this Act will be determ ned
not by a suit- but under the provisions of the said Act.
Section 72 does not cover the right of a person neking a
paynment under protest to institute a suit which is expressly
provi ded for —under Section 70 Sub-section(3). Looking to
the scheme of recovery and refund under Sections 70 and 71
"ampunts due" under Section 71 are those ampunts which the
creditor could have recovered had he filed a suit.

In the prem ses under Section 71 of the Kerala Revenue
Recovery Act clainms which are tinme-barred on-the date when a
requisition is issued under Section 69(2) of the said Act
are not "amounts ‘due" under Section 71 and cannot be
recovered under the said Act: ~Qur conclusion is based on
the interpretation of Section 71 in the light of the
provi sions of the Kerala Revenue Recovery Act-.

In the premises, Cvil Appeal Nos. 12393 and 12394 of
1996 are allowed while Cvil Appeal Nos. 4211 of 1988, 4393
of 1988, 4175 of 1988 and Civil ~Appeal No......... /1999
(Arising out of SLP(C) No.12051 of 1988) are di'sm ssed.
There will, however, be no order as to costs.




