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PETI TI ONER
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RESPONDENT:
RAJA MAHENDRA PAL & ORS
DATE OF JUDGVENT: 31/ 03/ 1999
BENCH

V.N. Khara, RP. Sethi.

JUDGVENT:

SETH, J.

Despite i ndependence of the country about half a
century back and the establishnent of a denocratic set up
with the declaration in the Constitution to have a Secul ar,
Socialist Republic in the country, there are people and
organi sati ons who have not nentally re-conciled with the

realities of |life and the witings in the chapters of
history for wvarious reasons including their vest ed
i nterests. Ignoring the establishnent of the rule of |aw

and the devel opnent of the constitutional set up, they have
made and are neking fanatic efforts to sabotage the path of
the goal intended to achieve the welfare of  the society.
Ignoring the wverdicts of this Court in Keshvananda Bharati

vs. State of Kerala (1973) Suppl, SCR 1), R C  Cooper Vs.
Union of India (1970) 3 SCR 530) and Madhav Rao Vs. Union
(1971) 3 SCR 9) and various other ~pronouncenents,  efforts
have been made to reverse back the wheel of history nerely
for personal gains to quench the lust for nbney and power.
The case of respondent No.l1l in this litigation is one of
such persons who has done everything possibleto utilise the
forumof the Courts for the attainnent of his persona

benefits by attenpting to utilise the alleged constitutiona

guarantees in his favour. A ruler of the yester years, the
respondent No. 1, approached the High Court for issuance of
the command to the State Forest Corporation by treating him
equivalent to the Governnment of Himachal Pradesh with
conferment of nonetary gains which were permissible to the
State Governnent on the basis of the decision of the Pricing
Conmittee. The High Court granted prayer sought for by the
j udgrment inpugned in this appeal. The Maharaja was held, to
have been equated with the Government and entitled to the
relief claimed by himas according to the Hi gh Court he was
found to have been deprived of the right to life as
envi saged by Article 21 of the Constitution of India. The
H gh Court observed "W have held that the petitioner _is
entitled to enforce his claimparticularly the right to his

l'ivelihood through this wit petition." It was further held,
"he was, for all purposes, possessed power of the
government. The Court further observed, "infact the Pricing

Conmittee on behalf of the Government in its wi sdom appear
to have equated the petitioner wth the governnment and
directed that the decision regarding the aforesaid paynents
taken in respect of the government product shall also apply
to Kutlehar Forest as well." By way of issuance of the wit
of mandamus, the respondent No.1l was held entitled to the
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interest on the delayed paynent of royalty, damages with
respect to illicit felling plus 100 per cent penalty for the
illegally felled trees. He was further conferred with the
grant of interest on interest and share in the |levy of
ext ensi on fee char geabl e by t he State from the
respondent -corporation wunder the terms of the agreenent or
the provisions of |aw applicable in the case.

The judgnent inpugned in this appeal has been
assailed on various grounds including the gr ound of
non-mai ntainability of the wit petition, error on the part
of the H gh Court to equate the State Government with a
private person, disentitlenent of the respondent to claima
share in the penal interest and |evies which the State was
entitled to inpose and recover as a consequence of its
soverei gn functions.

The rel evant facts for deciding the present appea
are, that the dispute relates to Kutlehar Forest |ocated in
the district of Kangra, now a part of H nmachal Pradesh State
which was earlier a Princely State.  The aforesaid Princely
State was founded by one Shri - Narendra Pai about 300-400
years back whose descendant is respondent No. 1, the said
State was conferred 16 Tappas’ (chunks of land), four were
Jagir Tappas’ and’ twelve Khalsa Tappas'. In Four Jagir
Tapas’, the land revenue to the extent of Rs.10,000/was
assigned to the forefathers of respondent No.1 by way of
"Jagir. In addition to four Tappas’, about twenty thousand
acres of land belonging to the ' Baratandars’ (right hol ders)
which was not wused for agricultural purposes, was al so
assigned. The forefathers of respondent No.1l are stated to
have grown | arge nunber of trees over the said |land fromthe
peri od before 1868 A.D. Respondent No. 1 clainmed that his
ancestors protected and rmaintained those trees whil e
'Baratandars’ were granted various - rights including the
right to get tinber on concessional rate for their donestic
requirenents and the right to graze their cattle., During
the settlenment operation of «civil district of Kangra in
1869, M. James Lyall, Settlement Oficer, had nade a
proposal vide the letter 12.2.1868 that the -managenent of
forests in four ’Tappas’ be granted to the Raja of Kutl ehar.
The aforesaid proposal is clainmed to have been accepted by
the Governnment of Punjab not only wth respect to four
"Jagir Tappas' but also for all 16 Tappas' including 12
Khal sa Tappas’. The predecessor-in-interest of  respondent
No.1l are stated to have started managi ng the Kutl ehar Forest
subject to the conditions contained in the approval dated
11.1 .1869. The then CGovernnent is stated to ‘have started
laying claime to the trees grown on the aforesaid land in
the year 1915 which was resisted and resulted in the
conmencenent of the fresh correspondence between the
parties. The controversies are said to have been 'set at
rest by the Lt. CGovernor of Punjab in the year 1916 vide
letter dated 25.5.1916 by which it was nade clear that  "Al
trees growing in the protected forests, subject to the right
of ’'Bartandars’ and to the other conditions and exceptions
hereinafter specified, belong to Government, but have been
assigned by Governnent to the Raja so |long as he abi des by
the conditions of managenent hereunto appended"

In exercise of his powers vested under Sections
28,29(a) an 31 of She Indian Forests Act, 1878, the Lt.
Governor of Punjab issued Notification dated 31.8.1915 by
which various lands wthin the limts of various Jagirs
including the Jagir of Kutlehar in the district of Kangra,
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the managenent of the forests was assigned to the Rajas’
including the predecessor-in-interest of the respondent
No.1, subject to the terns and conditions specified in the
aforesaid orders. The Rajas’ were directed to mmintain
proper account of the trees standing on the |and which coul d
be sold to traders only after the trees were marked by the
Forest Departnent. The trees could be sold only at the
rates approved by the Forest Departnent. The Raja was held
entitled to continue to realize grazing fees from the
"CGaddies’ at the rates fixed by government or by nutual

agreement between the Raja and the 'Gaddi’ subject to the
approval by the Deput.y Conmi ssi oner . However, vide
Noti fication No. 4531- FT. (CH58/523 dated 1.10. 1958

i ssued wunder Section 2(2) of the Forest Act, the respondent
was appoi nted as a Forest Superintendent and the enployees
wor ki ng under himin the aforesaid forest declared as Forest
Oficers with respect to Kutlehar Forest. As per terns of
hi s appointnment, the respondent was held entitled to retain
3/4 of the income derivable fromthe forest whereas 1/4 of
the gross income was payable to the governnent. The
condi tions explicitly provided: -

"The Raja shall keep a register showing all the
receipts fromthe sate of tinber, banboos and other forest
produce whether to zimdars or to traders. O this incone
the Raja shall in/ case of Kutlehar, receive 3/4 and
Governnent 1/4."

The various forest produces such as resin, tinber,
banboo and bhabar grass etc. ~were requiredto be auctioned
by the respondent |ike the manner such auctions were held by
the Forest Departnent in respect of government forests in
accordance with the working plan and the highest bidder was
to be granted the | ease. This practice was discontinued
after the forests were nationalised by the Appellant-State
in the year 1974, when H machal Pradesh Forest Corporation
was incorporated under the provisions of the Conpani es Act,
1956. Produce of the governnent forests, thereafter, /could
be sold only to the Forest Corporation. Ever since its

i ncorporation t he respondent - cor por ati on conti nued
purchasing tinber and other forest produces fromrespondent
No.1l in accordance wth the working plan: The sai d

respondent alleged that in add-on to his entitlenent of the
sal e price of the various forest produces sold by himout of
the Kutlehar forest to the respondent-corporation, he was
also entitled to share the interest on delayed paynent,
interest on interest and conpensation for danages caused to
the trees in the course of extraction of tinmber etc.. The
basis for his claimas pleaded In wit petition and noticed
by the Hi gh Court was: -

Firstly, t he CGover nirent of H machal Pradesh
constituted a Commttee of officers for determ nation of the
price and terns and conditions of the supply of forest
produce sold in favour of the second respondent (HP Forest
Corporation) vide notification dated 18.5.1974 (Annexure-C)
whereby the fourth respondent (Pricing Conmittee) on behalf
of the Government In its wi sdomhad equated the petitioner
with the Government and directed that the decision regarding
the aforesaid paynents taken in respect of the Governnment
produce should apply to Kutlehar Forest as well;

Secondly, that according to the practice prevailing
and trade custom the petitioner is entitled to his share in
t he above said additional income: and
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Thirdly, that the Governnent and the petitioner were
simlarly circunstanced In so far as the sale of the forest
produce is concerned and, therefore, any discrimnation of
the share of additional amount by way of incone is offensive
to Article 14 of the Constitution.”

The respondent asserted that the additional ambunts cl ai nmed
by him were payable even by the private | essees to whom he
and the governnent had sold various forest produces before
coming into the existence of the respondent-corporation.
The appellant-State was claimed to have constituted a
Pricing Commttee which decided to apply the decisions taken
by it in regard to the sales nade by Forest Departnent to
the sal es made by the respondent out of the Kutlehar forest
as wel | . To strengthen his claim the respondent relied
upon Article 51 of the Article of Association of the
respondent-corporati on which provided that the Governnent
could issue directions fromtinme to tinme which the directors
of the conpany were bound to conply with. The respondent
clainmed that the corporation had an i nescapabl e obligation
to pay to himall the amounts clained which it had failed to
pay despite repeated written requests. The decision qua
interest on interest is stated to have been taken by the
Pricing Conmttee with the object to curb the pendency of
bel ated paynments attributed to the respondent-corporation

The decision regarding penalty of ~the illicit/outshaped
bl azes was stated to have been takenon 17.8.1982. Levy of
extension fee was inposed vide decision of ‘the Pricing

Conmittee dated 4.12.1986. The aforesaid decisions are
stated to have been made applicable in the case of the
respondent vide Item No. VIl recorded in'the mnutes of

the proceedings of the neeting held on 16.5.1988.

The Pricing Committee in its neeting held on
6.10. 1990 was stated to have reviewed the guidelines issued
earlier in respect of the dealings of the H machal / Pradesh
State Forest Corporation with the Governnent and the royalty
to be charged from and | evies and penalties to be inposed
upon the corporation in respect of the working of the forest
by the corporation. The Kutlehar Forest is stated to have
been resumed by the State of Hi machal Pradesh vide
Notification dated 19.1.1990 i ssued under Section 3 of the
Punjab Resunption of Jagir Act, 1957. The Principal Chief
Conservator of Forests was directed to take over ~ managenent
and possession of Kutlehar forest fromrespondent No.1 with
the assistance of the Collector. Respondent No.1 filed a
wit petition (W No. 42/90) with respect to his
pre-existing rights as also his entitlenent to retain the
forest by challenging the wvalidity of the notification
Thereafter, he also challenged t he H machal Pradesh
(Acquisition of Managenment) Act, 1992 by filing a wit
petition(WP. No. 707 /92). During the pendency of the
aforesaid wit petition No. 42/ 90, respondent No.1 filed
C.WP. No. 528/91 in the High Court of H machal Pradesh
claimng the relief on the basis of the decisions of the
Pricing Conmittee being applicable to him The claimof the
respondent No.1 was resisted on various grounds including :-

"i) that the petitioner is not the owner of the
forest;

ii) that it is 3 case of enforcing contractua
rights which can be done by way of a Civil Suit and not
through this wit petition. Therefore, the wit petitionis
not rmai nt ai nabl e,
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iii) that the decision of the fourth respondent
(Pricing Conmittee) regarding the paynent of additiona
amounts in question, such as, interest on belated paynents,
interest on interest, penalty on illicit out shaped bl azes,
| evy of extension fees etc. to the petitioner is not
binding on the First or the second respondent (HP Forest
Cor por ati on)

iv) that the trees are not revenue but capital and
that since the property in the trees is that of the first
respondent, the first respondent is not liable to pay the
share out of the danage caused to the trees, etc. etc.

Rej ecting the pleas of the appellant, the H gh Court allowed
the wit petition vide the-judgment inpugned in this appeal

The |earned counsel appearing for the appellant has
vehenently argued that the wit petition filed was not
mai nt ai nabl e as the Hgh Court was not justified in
entertaining the sane and consequently granting the relief
to the respondent No.1. The rights of respondent No.1, if
any, are stated to be based upon a contract for which he was
obliged to avail of ‘the alternative efficacious remedy of
filing a suit either for the recovery of the noney or for
rendition of accounts. It is cont ended t hat t he
di scretionary powers vested in the Hgh Court under Article
226 of the Constitution could not have been exercised in the
facts and circunmstances of the case. Though, we find
substance in the subm ssion of the | earned counsel for the
appel l ant, yet we are not inclined to allow the appeal and
dismss the wit petition of respondent No:1 only on this
ground, it is true that the powers conferred upon the High
Cour t under Article 226 of t he Constitution are
discretionary in nature which can be invoked for the
enforcenent of any fundanental right or legal right but not
for nmere contractual rights arising out of an agreenent
particularly in view of the existence of efficacious
alternative remedy The Constitutional Court should /insist
upon the party to avail of the sanme instead of invoking the
extraordinary wit jurisdiction of the Court. Thi's does not
however debar the Court fromgranting the appropriate relief
to a citizen under pecul i ar and speci al facts
notwi thstanding the existence of alternative efficacious
renmedy. The existence of the special circunstances are
required to be noticed before issuance of the direction by
the H gh Court while invoking the jurisdiction ~under the
said Article. In the instant case, the H gh Court did not
noti ce any special circunstance which could be held to /have
persuaded it to deviate fromthe settled proposition of |aw
regarding the exercise of the wit jurisdiction under
Article 226 of the Constitution. For exercise of the wit
jurisdiction, the Hgh Court pressed into service the
all eged fundanmental right to livelihood of the respondent
whi ch was found to have been violated by not naking him the
paynment of the amounts clained in the wit petition. It is
true that Article 21 of the Constitution is of utnost
i mportance, violation of which, as and when found, directly
or indirectly, or even remtely, has to be looked wth
di sfavour. The violation of the right to livelihood is
required to be remedied. But the right to livelihood as
contenplated wunder Article 21 of the Constitution cannot be
so widely construed which my result in defeating the
pur pose sought to be achieved by the aforesaid Article. It
is also true that the right to livelihood would include al
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attributes of Ilife but the same cannot be extended to the
extent that it nay enbrace or take wthin its anbit al
sorts of <claimrelating to the legal or contractual rights
of the parties conpletely Ignoring the person approaching
the court and the alleged violation of the said right. The
H gh Court appears to have adopted a very generous, genera
and casual approach in applying the right to livelihood to
the facts and circunstances of the case apparently for the
purpose of «clothing itself with the power and jurisdiction
under Article 226 of the Constitution. W are sure that if
the Hgh Court had considered the argunment in the right
perspective and in the light of various pronouncenments of
this Court, it woul d not have ventured to assume
jurisdiction for the purposes of conferring the State
| argess of public noney, upon an unscrupul ous litigant who
preferred his claimon his proclained assunpti on of being as
i mportant as the Government of the State and equal thereto.
Despite hol ding that the H gh Court had wongly assumed the
jurisdiction in the facts of the case, as earlier noticed,
we are not inclined to dismiss the wit petition of the
respondent No.1 on this ground at this stage because that is
likely to result in mscarriage of justice on account of the
| apse of time which may nowresult in the forecl osure of al
ot her remedi es which could be availed of by the respondent
in the ordinary course. The alternative renedies avail able
to the respondent admittedly not being efficacious at this
stage has persuaded us to decide the claimof the respondent
on nerits.

To justify the claimof the respondent based upon
the decision of the Pricing Commttee, the |earned senior
counsel Dr. L.M Singhvi, has submtted that —as the
Pricing Conmittee was t he quasi - j udi ci al tribuna
constituted by the State Governnent in exercise of its
statutory as well as plenary power, the respondents in the
wit petition were bound to abide by its decision and in
case of their failure to performthe obligations, 'the wit
petitioner was justified in approaching the Court by way of
wit petition to seek the enforcenment of rights arising on
account of the decision of the alleged statutory Pricing
Conmittee, it is not disputed that the Pricing Conmittee was
constituted by a Notification No. 10-26/ 72- SP dat ed
18.5. 1974 which was initially presided over by the  Chief
Secretary and later on by the Mnister of Forests, it is
al so not disputed that the said Comrmittee was established to
deternmine the ternms and conditions for the supply of" resin
resin biases, standing trees and other forest produce to be
handed over by the H machal Pradesh Forest Departnent to the
H machal Pradesh State Forest Corporation Ltd. fromtinme to
time. However, there is nothing on the record to  suggest
that the said committee was constituted in exercise of any
statutory power. Despite nmentioning the provisions of State
Forest Corporation Act of 1974, the |earned counsel for the
respondent No.1 could not refer to any statutory obligation
under the said Act requiring the appointnent of the Pricing
Conmittee. The argunent appears to be afterthought and
contradictory to the pleadings. In his wit petition, the
respondent No.1 referred to Cause 51 of the Menorandum of
Associ ation of Articles of Association and submitted: -

"That in exercise of the powers conferred by cl ause
51 of the Memorandum the Government of Hi machal Pradesh
vi de Notification No. 10- 26/ 72- SF, Shim a dat ed16. 5J4
constituted a conmttee of officers to deternine the price
and terms and conditions for the supply of resin, resin
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bl azes, standing trees and other forest produce to be sold
to the H machal Pradesh Forest Corporation Ltd. fromtine
totinme. A copy of the said notification is annexed to this
petition as Annexure C

That this notification was subsequently anmended in
the year 1986 vide notification No. Fts (B) (A 4-14/84-11
dated 28.11. 88. By this notification t he earlier
notification of 1974 was partially nodified so as to include
the State Mnister for Forests, H machal Pradesh as the
Chai rman of the said Committee.

That the aforesaid Commttee has been holding
neetings fromtime to time and taking decisions regarding
the prices at which the Corporation would purchase the
forest produce fromthe Forest Departnent.”

The petitioner further submitted that the State and all its
functionaries  were duty bound to act fairly and reasonably
in the di'scharge of their official functions. The conduct
of the respondent-corporation in allegedly denying to the
wit petitioner the benefit of the Pricing Committee which
was stated to be otherwi se binding on the corporation in
accordance with the Cause 51 of the Menor andum  of
Associ ation, was alleged to be anpbunting to actionable w ong
which entitled the petitioner to seek appropriate directions
from the Court to direct the respondent-corporation to give
effect to the said decision and the appellant to issue
direction to the Corporation to carry out all the directives
of the Pricing Commttee in relation to the forest produce
sold in favour of the corporation by the wit petitioner out
of Kutlehar forest. A Conmittee constituted for t he
purposes of settling the natters between the Governnent and
the Forest Corporation in pursuance of ~Clause 51 of the
Menor andum of Associ ation could not be termed to be a quasi
judicial tribunal the decision of which could be  binding
upon the State for the purpose of the wit petitioner as
well. dause 51 authorises the Stete Governnent ‘to /issue
appropriate directions, from time to tine, -as night be
considered necessary in regard to t he exercise and
performance of the function of the Corporation in the
matters invol ving substantial public interest—and in like
manner m ght vary and annul any earlier direction

Directions thus issued are required to be duly conplied with
and given inmediate effect to. Menorandumand Articles of
Association regulated the conduct of the “appellant and
respondent Nos. 2 herein, which was not  in  any way,
intended to be made applicable to other persons such as the
respondent No.1 herein.

The submission that the Pricing Conmittee was a
quasi-judicial tribunal constituted by the State CGovernnent
in exercise of its statutory as welt as plenary executive
powers can also not be accepted in the Ilight of the
functions assigned to the Comm ttee. Quasi-judicial acts
are such acts which mandate an officer the duty of | ooking
into certain facts not in a way which it specially directs
out after a discretion, in its nature judicial. The
exerci se of power by such tribunal or authority contenplates
the adjudication of rival clainms of the persons by an act of
the mnd or judgnent upon the proposed course of officia
action as to an object of the corporate power, for the
consequences of which the office wll not be |liable,
al t hough his act was not well-judged. A quasijudicia
function has been terned to be one which stands midway a
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judicial and an administrative function. The primary test
is as to whether the aut hority al | eged to be a

quasi-judicial, has any express statutory duty to act
judicially in arriving at the decision in question. |If the
reply is in affirmative, the authority would be deenmed to be
quasi-judicial, and if the reply is in the negative, it

woul d not be. The dictionary nmeaning of the word ’'quasi
I's, "not exactly".

It fol | ows, t her ef or e, that an authority |Is
described as quasi-judicial when it has sonme of t he
attributes or trappings of judicial functions, but not all
This Court In Province of Bonbay vs.Khusaldas S. Advan
(1950 SCR 621) dealt with the actions of the statutory body
and laid down tests for ascertaining whether the action
t aken by such body was a quasi-judicial act or an
adm ni strative act. The Court approved the celebrated
definition of the quasi-judicial body given by Atkin L.J,,
as he then was in Rex Vs. Electricity Conm ssioners (1924-1
KB 171 in which it was hel d:

"Whenever any body of ‘persons having |legal authority
to determ ne questions affecting rights of subjects, and
having the duty to act judicially act In excess of their
legal authority they are subject to t he control ling
jurisdiction of the King's Bench Division exercised in these
wits."

The aforesaid definition was accepted as correct in Rex Vs.
London County Council (1931-2KB 215) and many subsequent
cases both in England and -in India. Again this Court in
Radeshyam Vs. State of MP. (AR 1959 SC 107) relying upon
its earlier decision held:-

"I't will be noticed that this definition insets on
three requisites each of which nust be fulfilled in lorder
that the act of the body may be quasi judicial act, nanely,
that the body of persons (1) nust have |legal authority, (2)
to determ ne questions affecting the rights of parties, and
(3) nust have the duty lo act judicially. Since a wit of
certiorari can be issued only to correct the errors of a
court or a quasi judicial body, it would follow that the
real and determning test for ascertaining whether an act
authorised by a statute is a quasi judicial act or an
adnm nistrative act is whether the statute has expressly or
impliedly inposed upon the statutory body the duty to act
judicially as required by the third condition in the
definition given by Atkin L.J. ......

Rel yi ng on paragraphs 114 and 115 of Hal sbury’'s Laws
of England 3rd Edition Volunme 11 at pages 55-58 and citing
the case of R Vs. Manchester Legal Aid Conmittee 1952-2
B 413 |l earned counsel for the appellants contends  that
where a statute requires decision to be arrived at purely
fromthe point of view of policy or expediency the authority
is under no duty to act judicially. He urges that where, on
the other hand, the order has to be passed on evidence
either under an express provision of the statute or by
i mplication and determination of particular facts on which
its jurisdiction to exercise its power depends or if there
is a proposal and an opposition the authority is under a
duty to act judicially. As stated in paragraph 115 of
Hal sbury’s Laws of England Vol une 11 page 57, the duty to
act judicially may arise in widely differing circunstances
which it would be inposible to att enpt to defi ne
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exhaustively. he question whether or not there Is a duty to
act judicially nmust be decided in each case in the |light of
the circunmstances of t he particul ar case and t he
construction of the particular statute with the assistance
of the general principles laid down in the judicia
deci si ons. The principles deducible from the wvarious
judicial decisions considered by this Court in 1950 SCR 621
: (AR 1950 SC 222 ) at page 725 (of SCR) : (at p. 260 of
AIR) were thus formul ated nanely: -

"(i) that if a statute enmpowers an
authority not being a Court in the
ordi nary sense, to decide disputes
arising out of a claimnmnade by one
party under. the statute which
claimis opposed by another party
and to determine the respective
rights of the contesting parties
who are opposed to each other
there is a lis and prima fade and
in the absence of anything in the
statute to the contrary it is the
duty of the authority to act
judiciall'y and the decision of the
authority is a quasi judicial act;
and

(ii) that if a statutory authority
has power to do any act, which
will prejudicially affect' the
subj ect, then, although there are
not two parties apart fromthe
authority and the cont est is
bet ween the authority proposing to
do t he act and the subject

opposi ng it, the fina
det erm nati on of the authority
will yet be a quasi judicial act

provi ded the authority is required
by the statute to act judicially."

In the instant case the order appointing the Pricing
Conmittee which was anended on 26.11. 86 specifically
provi ded:

"The aforesaid Pricing Comrmittee was established to
determ ne (not nerely to advise on) the price and ternms. and
conditions for the supply of resin, resin blazes, standing
trees and ot her foreign produce to be handed over by the HP
Forest Departnment to the HP State Forest Corporation Ltd
fromtinme to tinme."

Applying the tests noticed herei nabove, it cannot be
said by any stretch of imagination that the said commttee
was or intended to be a quasi-judicial tribunal as argued on
behal f of the respondent No.1l. This Conmittee can al so not
be stated to have been constituted in exercise of the
pl enary adm nistrative power of the appellant-state. It has
been conceded before wus that the said Comrittee was not
constituted in terns of Section 6 of the H machal Pradesh
Forest Produce (Regulation of Trade) Act, 1982. No ot her
statutory provision has been relied either. The Committee
appears to have been constituted for settlenent of the
clains and disputes between the appellant-state and the
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respondent-corporation. The decisions of the Commttee were
applicable to the parties to the said Conmittee and not to
any third person. The said Commttee had no source of its
constitution in any statutes nor was it intended to
determ ne or adjudicate the clainms of parties wth respect
to the matters referred to it for opinion and suggestion or
even for settlenent between the parties concerned. The
decision of the Conmittee, not being statutory, thus could
not be given effect to by the High Court.

Assuming that the Conmittee was of a quasi-judicia

character, it has to be seen as to whet her its
deci si ons/ recomendati ons = were applicable to the respondent
No.1l in so far as Kutl ehar Forest was concerned. It is

adnmtted that the Comrmittee dealt wth various itens of
di sputes between the ~State of H machal Pradesh and the
Forest Corporation such as handing over of charging of
extensioon fee, fixation of rates for resin blazes for the
year 1988-89. 1989-90, adjustnent of rebate, royalty rates

for tinber Sots (deodar, kail fir and chil, sat |lots,
Eucal ypt us Lots, shisham sain and tuni, khair |lots,
interest on belated paynents, danages in geltu | ots,
interest on interest, royalty for private trees and |evy of
extension fee. it i's not disputed before us that on the

basis of the arrangenment preval ent before the constitution
of the corporation, respondent No.1l was entitled to a share
of 75 per cent of the sale profits of the forests. 1In other
words, it is conceded that respondent No.1l was entitled to
75 per cent of the ‘royalty received from the Kutlehar
For est . It is also not disputed that respondent No.1l has
al ready been paid his due share of royalty on the ‘basis of
the price fixed by the Pricing Conmttee fromtinme to tine.
The dispute is with respect to item Nos. X, pertaining to

interest on belated paynents, item NoXll danage in geltu
lots, item X1l interest on interest and item No.XVIIl @ |evy
of extension fee, mentioned in the Proceedings of the
Pricing Conmttee dated 6.10.1990 (Annexure C). To claim

the share in the aforesaid itens, the respondent No.1 relied
upon the decision of the Policing Comrmittee nmeeting held on
16.5.1988 which inter alia provided:

"It was decided and clarified that the royalty wll
be <charged for Kutlehar Forests on the sanme lines as fixed
for Covt. lots linked with the nature of trees -and
intensity of marking. No differential rates or system can
be fixed for Kutlehar Forest."

It is contended that the words "no differentia
rates or systemd nentioned in the aforesaid itemof the
decision of the Pricing Conmttee entitled the respondent
No.1 to a share in all types of charges received/recovered
by the Governnent fromthe State Forest Corporation. The
submi ssion is superficial having no foundation to stand
i nasmuch as it ignores the heading of the item No.VlLII
dealing with "charging of royalty for Kutlehar Forest". The
reference to the words, "no differential rates or systeni is
rel atabl e only to the royalty and not to the other
recoveries which the appellant-State was entitled to recover
as a sovereign being admttedly the owner of the forest and

its produce. The Hi gh Court appears to have conmtted a
m stake in reading sonething between the lines which in fact
did not exist. Finding difficult with the conclusions

arrived at by the H gh Court, the | earned senior counse
appearing for respondent No.1 vehenently urged that the
items regarding which the respondent No.1 had preferred his
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claim in fact, were the attributes of the royalty, the
paynment of which the appellant-State could not have denied
to his client. In support of his subm ssion he has referred
to various judgnents.

VWhat ever be the neaning of the word "royalty", its
connotation and wuse in the context of the case has to be
understood in the |ight of the peculiar facts and attending
ci rcunst ances. The practice prevalent for exploitation of
the forest produce, cannot be ignored, which generally
authorised the owner of the forest to recover the royalty
for the felling of trees and extraction and wutilisation of

the other forest produce. The extension fee, interest,
interest on interest, payment for out shaped illicit blazes,
and damages cannot be ~held to be covered by the term
"royalty" as used initemNo.VIII of the proceedings of the

Pricing Conmittee. ~ The respondent No.1 as already noticed
could not be equated with the State Government of H nacha
Pradesh, and had nobasis to claim the ownership in the
trees grown in - the Kutlehar forest after he accepted his
appoi ntnent _asa Forest Superintendent in the year 1958
under Section 2(2) of the Forest Act. The acceptance of his
position as a Forest Superintendent in law, ’'a forest
of ficer’ appointed under Section 2(2) of the Forest Act
clearly established that the respondent No.1l had accepted
the State Government to be domi nant owner of t he
property-and that he was nerely an officer appointed by the
Government in exercise of its sovereign power.  But for his
position as a forest Oficer, hehad no jurisdiction to dea
with the forest or even enter-into 'it. The arrangenents
made earlier in the formof confernent of ~rights upon his
forefather stood extinguished and nmerged with his position

as a Forest Oficer of the State Government. He was
entitled only to such benefits to which the forest officer
is entitled. Hs entitlenent “in the present case was

restricted only to the extent of sharing of the royalty and
not for anything nmore. Even in the settlenent report of
1916 which was anended on 30.7.1945 regarding Kutl ehar
Forest it was provided that all —trees growing in the
protected forest subject to the rights of Burtandars and to
the other <conditions and exceptions specified therein
bel onged to the Government which were assigned to the Raja
so long as he abides the conditions of nmanagenent or such
other conditions as were specified at the time or which
m ght be substituted by other terns at any tine.

Rel i ance upon the judgment of this Court in State of
Oissa and Ors.  Vs. Titaghur Paper MIls Co. Ltd. and
Anr . (AIR 1985 SC 1293) is also of no help to respondent
No. 1. In that case it was observed that royalty is not a
termused in | egal parlance for the price of goods sold." It
was observed that the royalty was defined to nean, a paynent
reserved by the grantor of a patent, |ease of a mine or
simlar right, and payable proportionately to the use nade
of the right by the grantee, which shall on paynent of
noney, but may be a paynent in kind being the part of the

produce of the exercise of the right. The judicia
Committee of the Privy Council 1in Raja Bhadur Kanmakshya
Narai n Singh Vs. Conmi ssi oner of Incone Tax Bi har and

Oissa (AIR 1943 PC 153) had held that royalty was an Income
flowing fromthe covenant in the lease. Wile dealing wth
the question of royalty. It was held:

"These are periodical paynents, to be nade by the
| essee under; his covenants in consideration of the benefits
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which he is granted by the I essor. What these benefits my
be is shown by the extract fromthe | ease quoted above.

which illustrates how i nadequate and fallacious it is to
envisage the royalties as nmerely the price of the actua
tons of coal. The tonnage royalty is indeed only payable

when the coal or coke is gotton and despatched ; but that is
nerely the | ast stage. As prelimnary and ancillary to that
culmnating act, liberties are granted to enter on the | and
and search, to dig and sink pits, to erect engines and
machi nery, coke ovens furnaces and formrailways and roads.
Al these and the like liberties show how fallacious it is
to treat the |ease as nerely one for the acquisition of a
certain nunber of tons of «coal, or the agreed item of
royalty as nerely the price of each ton of coal *

Nei t her the Judicial Commttee of the Privy council nor this
Court had held or referred to.that the itemlike extension
fee, interest, interest on interest, and paynment for damage
caused could be included wthin the anbit of the term
"royalty’. ~The aforesaid paynments were thus recoverable
only on- the basis of “the contract or the statutory
provi si ons.

In Inderjeet Singh Sial and Anr. Vs, Karanthand
Thapar and Ors. (1995) 6 SCC 166 it was hel d:

“Inits primary and natural sense 'royalty’,

in the legal world, is known _as the ‘equivalent or
translation of jura regalia or jura regia. Royal rights and
prerogatives of a sovereign are covered thereunder. 1In its

secondary sense the word ‘royalty’ would signify, as in
m ning | eases, that part of the reddendum variable " though
payabl e in cash or kind, for rights and privil eges obtai ned.
It is found in the clause of the deed by which the grantor
reserves sonething to hinself out of that which he /grants.
But "What is In a name? A rose by any ot her name woul d
snell as sweet." So said Shakespeare."

The Court further held that the comodity goes by

its value and not by the wapper in which it is packed. | f
the thought 1is clear, its translation in words, spoken or
witten, may nore often than not, tend to be faulty. The

sanme substance under the facts of the particular case has to
be understood before applying it in legal nanner. This
Court has very clearly held that royalty in general connotes
the State’'s share in the goods upon which the rights of its
exploitation are conferred upon any person or the group of
per sons. If the royalty cannot be cl ai ned by any
i ndividual, nuch less the controvercial itens being its
attribute, even if assuned, can be clainmed by a citizen

The subjects covered by item Nos, XI, X I, X\l and
XVIl have thus to be understood in this context which'|eave
no doubt in our mnd that the said clains against the forest
corporation covered by the aforesaid itens owed their origin
to the exercise of the sovereign rights vested in the
appel l ant State. No private citizen, unless specially
aut horised in the behal f under the provisions of law could
prefer such claims. The Hi gh Court was, therefore, not
justified in allowing the aforesaid clainms in favour of the
respondent No. 1. The observations in Para No.21 of the
i mpugned judgnent are, therefore, bereft of any Ilega
substance and thus cannot bo uphel d.

We, are, therefore, satisfied that the inpugned
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judgrment of the Hgh Court cannot be sustained even on
nerits and is liable to be quashed inasnuch as no statutory
right enforceable wunder law existed in favour of the
respondent No.1 regarding the enforcenment of which a comrand
could have been issued in the formof a wit of nandanus.
The appeal of the State is accordingly allowed and the
judgrment of the High Court is set aside dismssing the wit
petition filed by respondent No. 1. interimorder issued
in the case shall stand vacated and the respondent No.1l held
liable to refund ail the sums of nobney which he has received
i n pursuance of the judgment of the H gh Court and interim
order of this Court dated 16.10.95. The excess anmpunt shal

be refunded wthin a period of three nonths. |In case, the
excess anmount is not refunded within the tinme specified, the
respondent No.1 shall be liable for its refund along wth
interest at the rate of 12 per cent per annumfromthe date

of this order till the actual paynment is made. Respondent
No.1 is ~also held to pay costs which we quantify at
Rs.5,000/- . ~The _anpbunt of costs be deposited in the

Registry " for the Funds of the Supreme Court Legal Services
Commi ttee.




