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ACT:

I ncome- Tax--Loss arising in the ordinary course of
busi ness---Assessee carrying on business  of buying and
selling shares--Buying certain shares of a conpany at well
above narket price as nomi nee of associate who acquired
management of conpany--Selling shares later to associ ate
at market price--Loss on transaction if in normal course of
busi ness.

HEADNOTE

The K conpany, who. were the managi ng agents of the F
Conpany, entered into an agreenent on May 21, 1952, with the
M Company, whereby the entire share-hol di ng of the K Conpany
consisting of certain preference and ordinary shares were to
be sold to the M Conpany or their nominees.  The appel | ant
was a public limted conmpany carrying on the business of
dealing in shares and securities. Sone of —the preference
shares were purchased, anmpbngst others by the appellant at
Rs. 185 per share and for this purpose the appellant had to
overdraw on its bank account. The narket price of the
preference shares at the tine was about Rs. 119. After the
agreement was inplemented, the M Conpany becane the managi ng
agents, of the F Conpany.

On Decenber 23, 1953, the appellant sold the  preference
shares to the M Conpany thereby incurring a loss of Rs.

1,11,816. In its assessment to income-tax the “appellant
clainmed this loss as arising in the ordinary course of its
busi ness. The Income-tax O ficer and Appellate Assistant

Conmi ssioner rejected the appellant’s claimon the ground
that the shares were purchased as a contribution to the
schenme of acquisition of the nanaging agency of the F
Conpany by the M Conpany. The Appellate Tribunal found
however that there was no evidence that the appellant had
been made a pawn in the scheme of acquisition of the
managi ng agency; but in view of the treatnent of the |oss by
the appellant as a loss in investnent and not a loss on its
stock in trade inits owm profit and |oss account, the
tribunal held that the shares were not acquired in the
course of the appellant’s share dealing business and
therefore rejected its claim The Hgh Court, wupon a
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"reference, also held against the appellant, 'but expressed
the opinion that the tribunal had not properly considered
the primary facts found by the Inconme-tax O ficer and the
Appel |l ate Assistant Commi ssioner which clearly showed that
the appellant, an associate of the M Conpany, had entered
into the transaction relating to preference shares at the
bidding of the M Conpany and for the purpose of helping
t hem

In appeal to this Court it was contended (i) that the
H gh Court was not entitled to reverse the findings of fact
of the tribunal which were in favour of the appellant since
the departnent had not challenged these by neans of
appropriate proceedings; and (ii) that where a question is
one of mxed ’'facts and law, the facts as found by the
tribunal ran.st be accepted as correct; the tribunal had
negatived the finding that the preference shares were
acquired by the -appellant as a pawn in the schene of
transfer of the nmanaging agency of the F Conpany and it was
not open to the H gh Court to cone to the sane concl usi on by
not treating the findings of the Tribunal as final
773

HELD: Di smissing the appeal:

(i) The question which was referred to. the Hi gh Court
was couched in general terns and was not Ilimted to or
circunscri bed by /the reasons which had been given by the
Tri bunal against the appellant. The question of law on
whi ch reference can be made nust arise out of the order of
the Tribunal. Although certain reasons which had appeal ed
to the Inconetax Oficer and  the Appellate Assi st ant
Comm ssi oner were not accepted by the Tribunal, it had cone
to the conclusion which was material for ~the -disposal of
the appeal. nanely,. that the loss inquestion was. not a
| oss that arose in the course of the appellant’s business in
share dealing. The question which was referred to the Hi gh
Court was framed in the light of this final conclusion and
it was not necessary for the department to apply for and
obtain a reference on a question arising from the reasons
given by the Tribunal in support of its conclusion in
favour of the departnment. [777 DG

(ii) Even if the conclusion of the H gh Court ~on the
facts relating to the appellant’s role in the scheme for
transfer of the managi ng agency to the M Conpany was - not
taken into consideration, the question which was referred to
it had to be answered agai nst the appellant. This was clear
on admitted and proved facts which had sone extraordinary
features and led to the irresistible conclusion t hat
what ever the notives which entered into the appellant’s
acqui sition of the shares, they were not bought and sold in
the ordinary course of the business of the appellant ~as a
deal er in shares. [778 F]

Comm ssioner of Income-tax, Bonmbay City Iv. - G eaves
Cotton & Co. Ltd., 68 I.T.R 200: and Oiental Investmnent
Co. P. Ltd. v. Comm ssioner of Income-tax, 72 |.T.R ' 408;
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1635 of
1968.

Appeal fromthe judgnent and order dated May 7, 1965 of
the Calcutta High Court in Incone-tax Reference No. 205 of
1961.

S. Ray, R K Choudhury and B.P. Maheshwari, for the
appel | ant .
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Jagdi sh  Swarup, Solicitor-GCeneral, S.C. Manchanda

R N. Sachthey and B.D. Sharmm, for the respondent.

The Judgnent of the Court was delivered by
Grover, J. This is an appeal by certificate from a
j udgment of’ the Calcutta H gh Court answeri ng t he
fol | owi ng gquestion referred to it in the negative and
agai nst the assessee:

"Whet her on the facts and in t he
circunstances of the case, the loss of Rs.
1,11,816/- suffered by the assessee on the
sale of shares of Fort WIlliam Jute Conpany

Limted was a loss that arose in its share

deal i ng business."
The assessee is a public limted conmpany. It Carries on
inter alia, business of dealing in shares and securities.
The profits
774
and |losses arising fromtransactions in shares in the
ordi nary course of the assessee’s husi ness have al ways been
treated as profits or |losses of the share deal i ng
busi ness. During the assessnent year 1954-55, relevant
accounting period being the financial year 1953-54 the
assessee suffered aloss of Rs. 1,11,816 on the sale of
1,575 preference shares of Fort WIIliam Jute Company Ltd.
These shares were purchased on May 22, 1952 at the rate of
Rs. 186 per share from Mugneeram Bangur & Co. and were sold
on Decenber 23, 1953 at the rate of Rs.  115/- per share to
t he same conpany.

The background in which these transactions  took place
may be noticed. Kettlewell Bullen & Co. were the nanaging
agents of Fort WIlliamJute Co. Ltd. On May 21, 1952 an
agreenment was entered into between Kettlewell Bullen & Co.
and Mugneeram Bungur & Co. according to which the entire
hol dings of Kettlewell Bullen & Co. in the nanaged ' conpany
(Fort WIlliamJute Co. Ltd.) consisting of 6,920 tax-free
cunmul ative preference shares and 600 ordi nary shares were to
be sold to Mugneeram Bangur & Co. or their nom nees at the
agreed price of Rs. 185/-' per preference share’ and Rs.
400/ - per ordinary share. Pursuant to .this agreenent
Kettlewell Bullen & Co. issued a circular letter “to al
sharehol ders of Fort WIlliamJute Co. Ltd informng them of
the ternms of the agreement and pointing out that Kettlewell
Bullen & Co. would tender resignation fromthe office of the
managi ng agents wth effect fromJuly 1, 1952, It was
stated in this letter "the purchase price of each ordinary
share was Rs. 400/- and of each preference share Rs.. 185/-.
It was further condition of the agreement that M s.
Mugneeram Bangur & Co. would offer to all sharehol ders of
the conmpany (ordinary and preference) to purchase  their
shares at the sane price on the terns hereinafter referred
to". It was intended that Ms. Bangur Brothers Ltd. would be
appoi nt ed managi ng agents.

At the time of the agreenent, nanely, My 21, 1952 the
market price of the preference shares ranged between Rs.
119/- and Rs. 122 per share but the shares were pur chased
by the assessee on May 22, 1952 at the rate of Rs. 186/-
per share. A large part of the preference shares of Fort
WIlliamJute Co. Ltd. were transferred to three Conpani es by
Mugneer am Bangur & Co. who had to take over 8,617 preference
shares in terns of the agreenment. The Conpanies to which
these shares were transferred were (1) Manwar Textil e Agency
Ltd; (2) Union Co. Ltd., and (3) Star Co. Ltd.--the
assessee. Ms. Bangut Bros., were appointed as t he
managi ng agents of Fort WIIliam Jute Company for a period
of ten years with effect fromJuly 1, 1952. The total numnber
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of preference shares of Fort WIliam Jute Conpany Ltd.
whi ch were acquired by the assessee from Mignee-

775

ram Bangur & Co. was 1,670. One lot of 1,620 shares was
purchased on My 22, 1952 at Rs. 186/- per share and the
second |ot of 50 shares was purchased at Rs. 184/- on My
27, 1952. For the acquisition of these shares the assessee
had to overdraw on its Bank account. On December 23, 1953,
1,575 shares were sold to Mugneeram Bangur & Co. at Rs.
115/- per share resulting in a loss of Rs. 1,11,816 which
was included in the loss of Rs. 1,30,152/- debited to the
profit and [|oss account under the head "loss on sale of
investnment". The assessee clained this as a loss arising in
the ordinary course of its business.

The Incone-tax Oficer and the Appellate Assi st ant
Conmi ssioner rejected the assessee’s claimon the ground
t hat the shares were purchased as a contribution to the
schenme ~of acquisition of the managi ng agency of the Fort
WIlliam Jute  Co. ~Ltd. by Miugneeram Bangur & Co. or its
nomi nee. The | oss, therefore, did not arise in the course
of the assessee’s normal business of ‘dealing in shares. The
Appel late Tribunal found that there was no evidence that
the assessee had been mde a pawn in the schene of
acqui sition of the managing agency of Fort WIIliamJute Co.
Ltd. by Migneeram Bangur & Co. or that ‘the shares were
acquired by the assessee to relieve the latter of the |oad
of their shares in pursuance of that schene.  The Tri buna
was further of the view that even if Mgneeram Bangur & Co.
had a controlling interest in the assessee firmby having a
majority of the shares init- no such inference could
necessarily by raised that the assessee did not purchase the
shares of Fort WIlliamJute Co. Ltd. asa neasure of its own
activity as a dealer in shares. The Tribunal, however,
held that the shares were not acquired in the course of
the assessee’s share dealing business for the reason that
in the profit and | oss account for the year ending March 31
1954 the assessee had made a (| distinction between its
transactions as a dealer and as an investor in shares. The
Tribunal found that while the profit on sale of shares out
of its stock in trade had been shown and described as such
in the profit and |oss account, the loss on sale of
i nvest ment had been shown in the profit and loss account  as
a loss ininvestnent. Fromthe treatnment of the | oss given
by the assessee inits ow profit and |oss account the
Tribunal canme to the conclusion that the ~shares of Fort
WIlliam Jute Co. Ltd., were acquired by the assessee as a
nmeasure of investment and not as stock in trade of the
assessee’ s share deal i ng busi ness.

The High Court, while dealing with the question  which
had been referred at the instance of the assessee, ~was of
the opinion that the Tribunal had not properly considered
the primary facts which had been found by the Inconme-tax
Oficer and the Appellate

776
Assi stant  Conmi ssi oner. It proceeded to refer to sonme  of
the proved and adnmitted facts which were:

(1) The profits and | oss account
relating to the sale of shares showed that the
transactions in Fort WlliamJute Co. shares
stood apart fromthe other transactions. Wile
the other transactions were of a few thousand
rupees only rising to nearly 30,000 in one
case the transaction in Fort WIlliamJute Co.
shares involved the paynent of nearly Rs.
3, 00, 000.
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(2) These shares were acquired in one
| ot from Mugneeram Bangur & Co. and sold back
to the same concern in one lot which was
al t oget her unusual

(3) The shares in guestion wer e
purchased by the assessee one day after the
agreenment was entered into between Kettlewell
Bul l en & Co. and Mugneer am Bangur & Co.

(4) The preference shares of the face
val ue of Rs. 100/- were purchased at Rs.
186/ - per share on May 22, 1952 when on the
previous day the quotation in the market was
Rs. 119/- per share only. Taking the overal
picture the High Court felt that there could
be only one inference that the assessee--an
associ ate of ~ Mugneeram Bangur & Co. -had

enttred into the transaction relating to
preference shares at the bidding of the
Bangurs, for the purpose of hel ping them It

was observed that the Tribunal was wong in
holding that there was no evidence that
these associates had been made pawns in the
transaction. ~The conclusion of the Hi gh Court
was "on the facts and circunstances of the
case/ it~ is inpossible to hold that the
assessee bought shares in the ordinary course
of business or would have bought them but to
hel p Mugneer am Bangur- & Co. in their scheme of
acqui sition of the managing agency rights".
It appears that the H gh Court  was not
i npressed - with-the view of the Tribunal that
on the basis of entries in the profit and
| oss account it could be held that the share
transacti ons in question related to t he
capital account, the shares having been
acquired as a neasure of investnent.

The first contention rai sed on behalf of the assessee,
which is the appellant before us, is that the H'gh / Court
was not entitled to reverse the findings of fact of the
Appel | ate Tribunal since
777
the departnment had not challenged the same by neans of
appropriate proceedings for reference of a guesti on
chal l enging those findings. It is pointed that the Tribuna
had cone to the conclusion that there was-no evidence to
show that the assessee had been nade a pawn in the schene
of acquisition of the managi ng agency of Fort W.IlIliam Jute
Co. by Mugneeram Bangur & Co. or that the preference shares
had been acquired by the assessee pur suant to /that
schene. It is subnmitted that the Tribunal had’ thus
reversed the view which had conmended itself- to the
I ncome-tax O ficer and the Appellate Assistant Conmissioner
and to that extent the Tribunal’s decision was in favour
of the assessee and could not be reversed or set aside by
the High Court in the absence of any reference at the
instance of the departnment. It is noteworthy that the
guestion which was referred is couched in general ternms and
was not linmted to. or circunscribed by the reasons which
had been given by the Tribunal against the assessee The
guestion of |aw on which reference can be made nust arise
out of the order of the Tribunal. The order which was nade
in the present case was in favour of the departnment and
agai nst the assessee. It is true that certain reasons which
had appealed to the Inconme tax Oficer and the Appellate
Assi stant Conmi ssioner were, not accepted by the Appellate
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Tribunal but it had conme to the foll owi ng conclusion which
was nmaterial for the disposal of the appeal :--
"We accordingly uphold the view taken by
the authorities below that the loss of Rs

1,11,818/- incurred on the sale of 1,575
preference shares of Fort WIlliam Jute Co.
Ltd. was not a |oss that arose in course
of the appellant’s business in share

deal i ng though for different reasons".
The question which was referred was framed in the |ight of
the final conclusion and in our judgnent it was not
necessary for the department to apply for and obtain a
reference on a question arising fromthe reasons given by
the Tribunal in support of its conclusion in favour of the
depart ment .

It has next been contended on behalf of the appellant
that where a question. is one of mxed facts and l|aw the
facts ~as found by the Tribunal nust be accepted as correct.
The Tribunal “had negatived the finding of’ the Incone-tax
Oficer ‘and the Appellate Assistant Conmm ssioner that the
preference shares had been acquired by the assessee as a
pawn in the schene of transfer of the managi ng agency of
Fort WIlliam Jute Co. Ltd. It
was, therefore, not open to the Hi gh Court to come to the
sanme concl usion by not treating the finding of the Appellate
Tri bunal
778
as final. Qur . attention has been invited to the
observations in Conm ssioner of lIncome-tax, Bonbay City Iv.
G eaves Cotton & Co. Ltd. (1) that it is not open to the
Hi gh Court in a reference under s. 66(1) of the Incone-tax
Act, 1922 to enbark upon a re-appraisal of the evidence and
to arrive at findings of fact contrary to those of the
Tribunal. The finding of fact will bedefective in lawif
there is no vidence to support it or if the finding is
unreasonable or perverse, but it is not open to a party to
chal | enge such a finding unless reference has been made of a
specific question concerning that finding. In” Oienta
Investnent Ca. P. Ltd. v. Conmi ssioner of Incone-tax(2) it
has been reiterated that in dealing wth findings on
guestions of mixed | aw and fact, the Hi gh Court nust accept
the findings of the Tribunal on the primary question of fact
as final although it is open to the High Court to _exam ne
whet her the Tribunal had appl i ed the relevant |ega
principles correctly. It is argued that the H gh Court has
not characterised the aforesaid finding of the Appellate
Tri bunal as perverse or arbitrary and once that finding is
accepted there would be no justification for “holding  that
the assessee had been nade a pawn in the nmatter of the
schene of transfer of the nanagi ng agency of Fort ~WIIliam
Jute Co. Ltd. by Mugneetare Bangut & Co. or Bangut — Brothers

Ltd. In any case there were several facts which' showed
that the assessee was not privy or party to the aforesaid
schene. It did not acquire any interest in the nanaging

agency nor was it a subsidiary or associate of Migneeram
Bangut group of concerns. The assessee was connected with
the Bangurs only to the extent that out of its four
Directors two of the Directors were Bangurs.

In our opinion even if the conclusion of the Hi gh Court
on the point mentioned above is not taken into consideration
the question which was referred had to be answered agai nst
the assessee. On adnmitted and proved facts there can be no
manner of doubt that the assessee did not acquire the
preference shares in the ordinary course of business. These
facts may be restated as follows :--
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(1) The market rate of the preference
shares renai ned constant at the figure of Rs.
119/- between April 16, 1952 and May 21, 1952.
(2) On May 21, 1952 t he agr eenent
bet ween Mugneeram  Bangur & Co. and
Kettlewell Bullen & Co. was entered into for
purchasing the entire hol ding of the managing
agency conpany in the managed conpany.
(1) 68 I.T.R 200. (2) 72 1.T.R 408.
779

(3) On May 22, 1952, 1,620 shares were
acquired by the assessee from Migneeram
Bangur & Co. at the rate of Rs. 186/- per
share. 50 nore shares were acquired on My
27, 1952 at Rs. 184/- per share. The shares
were obviously acquired at a price which was
very - much hi gher-than the market price which
prevail ed only 'a day before t hey wer e
purchased by the assessee.

(4) Qut of 1,670 shares taken over by the
assessee from Migneeram Bangur & Co. 1,575
were sold back to the sane conpany at the rate
of Rs. 115/- per share.

(5) The profit and loss account for the
assessment year 1954-55 showed that the
dealings in other shares of conparatively much
| esser value than the shares in question. The
profits and |osses which had been made and
i ncurred on account of the other shares were
al so comparatively of mnimal nature.

(6) The shares of Fort WIlliamJute Co.
Ltd., were purchased by the assessee by
obt ai ni ng an overdraft from a Bank.

Al'l the above facts and circunstances which have some
extraordi nary features lead to the irresistible conclusion
that whatever the notives which entered into the acquisition
of the shares, they were certainly not bought and sold in
the ordinary course of business of the assessee as‘'a dealer

in shares. The answer to the question nust, therefore, be
in the negative and agai nst the assessee and it was
rightly so returned by the H gh Court.
The appeal fails and it is dismssed with costs.

R K P.S. Appeal dism ssed.
780




