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The High Court’ of Kerala answered in the atlirnmative
and agai nst the Revenue the follow ng question

"Whet her, on the facts andin the circunstances of the
case, the Tribunal was right inholding that no el ement of
gift was involved when the assessee retired fromthe firms
i n which he had been a partner?"

The Revenue is in appeal by special |eave.

The assessment year with which we are concerned is the
Assessment Year 1973-74. The assessee retired with effect
from 1st April. 1972 fromtwo firms in which he was a
part ner. The G ft Tax O ficer assessed himto gift tax on
the basis that, upon such retirenment, there was a gift
because the assessee had surrendered his rights in the
firms. The

assessee appeal ed and the Appellate Assi stant
Conmi ssi oner uphel d the assessee’s contention that thera was
no voluntary act by himand that he had only relinquisred
his right and interest in the firns so that here was up
gift. Before the Tribunal it was urged on behalf of the
Revenue that the amounts taken by the assessee from the
firms for rns shares therein was | ess than the market val ue
thereof since the goodwi |l of ~he firm had not been taken
into account. There had, therefore, been a relinquishment
of his shares, which was a gift. The Tribunal took the view
that on retirement, the retiring partner was only entitled
to get the value of his share in the partnership assets less
Maoi ilties, it was, therefore, nmerely an adjustnent of
rights between the retiring partner and the continuing
partners in the assets of the partnership and there was no
element of transfer of interest by the retiring partner to
the continuing partners. From out of the order of the
Tri bunal, the question, quoted above, was boosed to the Hi gh
court. The Hi gh Court took nuch the sanme view as that taken
by the Tri bunal

The learned Attorney Ceneral, appearing for the
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revenue, drew our attention to the definitions of "gift" and
"transfer of property" -in the Gft Tax Act. "G ft" is
defined is under

"'*gift.” nmeans the transfer by one person to another
of any existing novable or imovable property made
voluntarily and wthout consi derail on in noney or nobney’s
worth, and includes the transfer or conversion of any
property referred to in section 4, deened to be a gift under
that section.

Expl anation:-- A transfer of any building or part
thereof referred to in clause (iii), clause (ilia) or clause
(iiib) of section 27 of the Inconme-tax Act by the person who
is deemed under the said clause to be the owner thereof nade
voluntarily and wi thout consideration in noney or noney's
worth, shall be deened to be a gift made by such person.™

"Transfer of property"” is defined as under

"’transfer of property’ neans any di sposition
conveyance, assignment,  settlenent, delivery, paynent or
other alienation of  property and, wthout Iimting the

generality of the foregoing, includes--
(a) the creation of a trust in property;

(b) the grant or creation of any |ease, nortgage,
charge, easenent, licence, power, partnership or interest in

property;

(c) the exercise of a power of appointnent  (whether
general, special or subject to any restrictions as to the
persons in whose favour the appointrment may be made) of
property vested in any person, not the owner of the
property, to determne its disposition in favour  of any
person ot her than the donee of the power; and

(d) any transaction entered into by any person wth
intent thereby to dinmnish directly or indirectly the val ue
of his own property and to increase the value of the
property of any other person.™

In the submission of the |earned Attorney  General
when 1

assessee did not voluntarily take what he was entitled
to wupon retirement fromthe two firms; he gave up what he
did not take to the other partners and there was a gift by
him to themthereof. He laid enphasis on the fact that the
definition of "transfer of propsrty’ included a sett
iernent® and, in his submission, there was a settlenent of
accounts here.

Qur attention was drawn by the Ilearned Attorney
General to the Judgnent of the Calcutta nigh Court in
Comm ssioner of Gft Tax vs. Nani Gopal Mndal (ISOI.T.R
469) . This was, as is very clear from the follow ng
passage, a case of an express gift and, therefore, is of no
rel evance to the facts of the case before us:

“I'n the instant case, Mani Gopal Mndal by the deed of
gift transferred his share or interest in the firm which
i ncl uded his share of goodwill also. Hence, for the purpose
of paynent of gift-tax, the value of one-third share of the
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assessee in the goodwi |l shall also be taken into account.’

The Ilearned Attorney GCeneral then referred to the
judgrment of this Court in Conmm ssioner of Gft Tax. Gujarat
VS. Chhotal al Mhan Lall (166 i.T.R 124). This was a
case in which there were three partners in a firnn: C had a
share of seven annas, G had a share of four annas and P had
a share of five annas. P retired and the firm was
re-constituted. G

continued as before. The share of C was reduced to
four annas. R was inducted as a partner with a four annas
share. The two minor sons of C were admed to the benrfit
of the ‘partnership with asnare of twelve and thirteen
percent respectively. The Question was 'whether there was a
gift by Cto his two minor sons of his share of three annas
partnership. This Court held that with the adm ssion of the
two mnors to the benefit of the partnership, the right to
the noney value of the goodw Il stood transferred and there
had been a gift within the neaning of the Gft Tax Act.

The definition of "gift" makes it clear that there has
to be a transfer by one person to another of - novable or
i movabl e property: such transfer has to be voluntary and
wi t hout consideration -in noney or noney’'s worth. Wat -is,
therefore, absolutely essential for the purposes of a gift
"is a transfer of property. "Transfer ~of property" is
defined for the purposes of the Gft iax Act 'as any
di sposition or conveyance, or _assignnent or settlenment or
delivery or paynent or other alienation of property. The
guestion, therefore, is whether, on the facts of the case at
hand, there has been any such transfer of property.

To recapitulate, when the assessee retired from the
two firns, he received the value of his shares therein and
the argunment was that what he had received was |ess than the
mar ket value of his shares since the goodwill of the firns
had not been taken into account.

VWhen a partner reires from a partnership, the

partnership continues. The assets and the goodwill of the
firm continue to remain the assets and the goodwi || or. the
firm Al the retiring partner gets is the value of  his
share in the partnership assets les its liabilities. It
cannot, in such circunstances, be held, assum ng that the

retiring parner received |less then what was his due, that
the difference was sonmething that he had transferred to the
continuing parners within the neaning of transfer of prop ry
for the purposes of the Gft Tax Act or that there was a gif
liable to gift tax.

The work settlenment in the definition of transfer of
property in the Gft Tax Act takes colour fromthe context
of the definition and its nei ghbouring words and means a
settl enent upon trust and not a settlenment of accounts.

The judgnent of this Court in Chhotalal Momnan La
(ipid) needs a brief explanation. Wen P retired, the firm
was reconstituted and Cs nminor sons were admitted to the
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benefits to the partnership with a three annas share at the
sane time Cs share was reduc d fromseven to four annas.
Necessarilly, therefore, at a notional point of tine just
prior to the reconsitution a hree anna share out of C s
seven anna share in the partnership was transferred by c to
his mnor sons. There was therefore, a gift by ¢ to his
m nor sons of the three anna share, and it was taxable. The
facts of the case before us are differen and this judgnent
can be of no assistance.

We think, therefore, that the view taken by the
Appel | ate Assistant Commi ssioner, the Tribunal and the Hi gh
Court was the right view

The civil appeal i's dismssed.

No order as to costs.




