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This Appeal is against an Order dated 13th July 1982 in
a Second Appeal No. 2100 of 1973 wherein the H gh Court has
proceeded to appreci ate evidence and on questions, purely of
fact, overruled concurrent findings of facts by two Courts
bel ow. Cross objections have been filed by the 1st
Respondent agai nst « directions in the inpugned Judgnent to
have ascertai ned, ampngst others, the state of the different
parts or portions of the suit property and inprovenents made
therein and their value. Briefly stated the facts are as
fol |l ows: On 30th August 1902 Snt. Lakshamania w dow of
Narayan Sonar nortgaged two houses and twenty trees in
favour of Ram Charan Sonar. The nortgage was for a sum of

Rs. 499/-. 1t is clained by the Appellants that Ram Charan
Sonar and his brother Swaroop Sonar were already staying in
the suit property wth Narayan Sonar. The said Snt

Lakshamani a died on 3rd Novenmber, 1908. One Snt. Pi yari,

claimng to be the nearest heir of the husband ~of Snt
Laxmina, filed Suit No. 328 of 1908 and nade a claimto the
suit property. This Suit was dism ssed on the ground that

Smt . Piyari was not an heir of Shri Narayan or of Snt.
Lakshamania. One Shri Bharat Sonar, claimng to the heir of
St . Laxmina, filed Suit No. 17 of 1914 naking a claimto
the suit property. This Suit was al so disnissed on the
ground that Shri Bharat Sonar was not an heir of Snt

Laxm na. In this Suit Ram Charan Sonar and Swaroop Sonar
had averred, in their witten statement, that the /suit
property had come to themunder an oral WIIl by Shri

Nar ayan. Thus as far back as in 1914/1915 Ram Charan Sonar
and Swaroop Sonar set up a title adverse to the estate. To
be remenbered that Swaroop Sonar was not a nortgagee under
the nortgage deed of 1902. On 12th Septenber 1916 Ram
Charan Sonar and Swaroop Sonar executed a nortgage in favour
of one Hanuman. This nortgage was in respect of one of the
houses (which for sake of convenience is called the
"sout hern house). The nortgage was for a fixed period of 10
years. Thus the rights of the nortgagor to redeem within
the period of 10 years was being affected. Al so, as
i ndi cated above, Swaroop Sonar was not a nortgagee. He had
al ready cl ai ned ownership of this property in suit No, 17 of
1914. Now he was nortgagi ng as owner. Thus an interest in
excess of the interest of the nortgagee was being created.
The nortgagee Hanuman was put in possession of the southern
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house as a nortgagee. On 26th Cctober, 1942 Ram Charan
Sonar sold a part of the other house (which for sake of
convenience is called the northern house) to one Ram Charan
Tel i . W have seen the sale deed. Ram Charan Sonar
described the northern house as ny personal property.
Thus Ram Charan Sonar sold not as a nortgagee but as an
absol ute owner. Thus again an interest in excess of the
interest of a nortgagee was created. Ram Charan Teli was
put in possession of the house sold to him On 4th
December, 1948 Appellant No. 8 (who is the son of Ram
Charan Sonar) along with Appellant No. 9 (who is the son of
Swaroop Sonar) sold the southern house to Ranraj and
Lakshnman. The Sale Deed was registered on 15th January,
1949. Ranraj and Lakshnan were given a right to redeem
the nortgage from Hanuman. This sale property. was also on
the footing that the sellers were owners of the On 20th
Decenmber, 1954 Ram Charan Teli-sold the house to Lakhan and
Mahavi r~ Kandu. They were put iin possession of the house.
Ram Raj ‘and Laxnman filed Suit No. 85 of 1959 against
Hanuman  for redenption of ~ the nortgage. In this Suit
obj ections were sought “to be taken by sone of the
predecessors in title of the present Respondent No. 1.
That Suit was conpronmi'sed and on the basis of the conproni se
a decree for redenption was passed against Hanuman and in
favour of Ram Raj 'and Lakshman. By two sale deeds dt. 1st
March 1960 and 21st’ March 1960 Sita Ram_Ganesh, Bechni
Raj wanti, Bhoju and Bhuwel, clainmng to be the heirs of Snt
Laxmina, sold their equity of redemption . to the 1st
Respondent . On 25th February 1963 two further sale deeds
confirmng the earlier tw sale deeds were executed. These
were got registered. On 4th Cctober 1960 i.e.  hbefore the
regi stration of the subsequent sal e deeds, Respondent No. 1
denmanded redenption of the nortgage executed as far back as
on 30th August, 1902. This was refused and, therefore, the

1st Respondent filed the present Suit, i.e. Suit No. 3 of
1961, for redenption of nortgage. In this suit 1st
Def endant was the son of Ram  Charan Sonar. The 2nd
Def endant was the grandson of Swaroop Sonar. Ranraj and

Lakshman were Defendants 4 and 5 respectively. ~Lakhan and
Mahavir Khandu were Defendants 5 and 6 respectively.
Hanuman was made Defendant No. 7. Sita Ram Ganesh,
Bechni, Rajwanti, Bhoju and Bhuwel were Defendants 8 to 13
respectively. We have seen the plaint. The Suit is nerely
for redenmption of nortgage. In the suit, as regards the
transfers, it is averred as follows: 4. That Ram Charan
Sonar, nortgagee right in respect of part of the nortgaged
house given in Schedul e Aa of the plaint to Ram Charan Teli
Thereafter deceased Ram Charan Teli transferred it to. the
defendants 5 and 6 who have been in possession thereof as
transferees fromthe nortgagee and the renai ning portion of
the house Schedul e Aa of the plaint has been in possession
of the defendants 1 and 2 as a nortgagees.

5. That Ram Charan Sonar had executed a fictitious
nortgage deed in favour of Hanuman, defendant No. 7-1n
respect of house of Schedule Ba of the plaint and
thereafter the defendants 1 and 2 transferred the said house
in favour of Ram Raj and Laxnan, defendants 3 and 4 and
their possession will be treated as of nortgagees.

There is no avernent that the sal e deeds are not genuine
and/or not binding. No declaration, challenging the Sale
Deeds of 26th Cctober, 1942 and 4th Decenber, 1948, has been
sought . The only relief claimed is for redenption of
nort gage. At this stage it must be nmentioned that in para
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10 of the plaint there is a reference to Suit No. 17 of
1914. This shows that Respondent No. 1 and her
predecessors in title were aware of the pleadings in that
suit and were thus aware that as far back as 1914/1915 Ram
Charan Sonar and his brother Swaroop Sonar had made a cl ai m
adverse to the estate. Seven witten statements were filed
by the various sets of Defendants. A large nunber of
defences were taken up. For purposes of this Appeal we do
not need to reproduce or deal with all the defences. The
mai n def ences were that the persons from whom 1st Respondent
got title were not heirs of Lakshamania and that they had no
right to transfer the equity of redenption. It was also
claimed that the old houses had fallen down and Ram Charan
Sonar and Swaroop Sonar. had, to know edge of al |

constructed new houses on the |and and were occupyi ng those
as owners. It was clainedthat Ram Charan Sonar and Swaroop
Sonar had perfected title by adverse possession. It was
further claimed that the suit was barred by limtation. The
transferee Defendants also took up defence under Section 41
of the Transfer of Property Act. In an additional witten
statenment  filed by Defendants 1'to 4 it was also contended
that on the date the suit was filed the Plaintiff had no
title as the earlier sale deeds were invalid and that the
subsequent sale deeds of 25th March 1963 did not cure the
def ect. This Suit was disnmissed by the Trial Court on 20th
March, 1967. The Trial Court held, on proper appreciation
of evidence, that it had not been proved by the 1st
Respondent or on her behalf that her predecessors in title
were heirs of Snt.  Lakshamania. 1t was noted by the Tria

Court that the predecessor in title were party defendants in
the Suit and yet none had stepped into the witness box in
order to prove that they were the heirs. The Trial Court
took note of the fact that some docunments had been ' relied
upon to prove the relationship. The Trial Court correctly
held that no reliance could be placed on those docunents.
The Trial Court noted that an admitted relative i.e. one
Smt . Mant or ani gave evidence and stated on oath that sone
of the predecessors in title of the 1st Respondent were not
heirs of Lakshamania. The Trial Court, which was the best
judge of her testinobny and deneanor, believed her testinony.
The Trial Court held that the 1st Respondent had acquired no
right, title or interest in the suit property and was - not
entitled to claimredenption. The Trial Court also gave a
finding that the predecessors in title of the 1st Respondent
had full know edge of the transactions of nortgage and sale
by Ram Charan Sonar and his brother Swaroop Sonar. The
Trial Court noted that in the nortgage deed and the sale
deed executed by the brothers and then by Defendants 1 and 2
they had clainmed thenselves to be owners. The Trial ~ Court
noted that none of the admtted heirs of Lakshamania had, in
spite of know edge of such clains, nade any protest or filed
a suit. The Trial Court held that the suit was barred by
[imtation. The Trial Court also held that Ram Charan Tel

as well as Ranraj and Lakshman were bona fide purchasers for
value w thout notice. Being aggrieved by this Judgment 1st
Respondent filed Civil Appeal No. 149 of 1967. The first
Appel | ant Court found, on a proper appreciation of evidence,
that Ram Charan Sonar and Swaroop Sonar had been making
clains to be owners of the property, ever since the death of
Lakshamania, and that no heir of Lakshamania had refuted
this claim The first Appellate Court also noted that the
predecessors in title of the 1st Respondent had not stepped
into the wtness box to prove that they were related to
Lakshamani a. The first Appellate Court also held that the
docunents relied upon by the 1st Respondent viz Ex. 20, Ex.
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21 and Ex. 22 woul d not establish relationship as the
persons who could give the best evidence had been avail abl e
and had not stepped into the wtness box. The first

Appellate Court noted that the only fam |y nmenber who gave
evidence was Snt. Mantorani and she had deposed that some
of the predecessors in title of the 1st Respondent were not
rel at ed. The first Appellate Court thus held that it was
not proved that the predecessors in title of the 1st
Respondent were related to Snt. Lakshamani a. The first
Appel lant Court also held that the Suit was tine barred so
far as the Mrtgage Deed of 12th Septenber, 1916 and the
Sale Deed of 26th Cctober, 1942 were concerned. The first
Appellate Court noticed that the Sale Deed dated 26th
October, 1942 was for a sumof Rs. 800/- which created an
interest in excess of the one held by the alleged nortgagee.
The first Appellant Court held that the Suit against the
purchasers was barred by Article 134 of the Limtation Act.
Wth these findings the Cvil Appeal was dism ssed on 20th
March, | 1967. 1st "Respondent then filed Second Appeal No.
2100 of '1973. To be noted that the question whether or not
the predecessors in title of the 1st Respondent were heirs
of Smt Laxm na was purely a question of fact. It went to
the root of the case. ~ That it was purely a question of fact
was also noted by the H gh Court. This is clear from the
fact that in the Judgnment it is recorded as foll ows: "The
second point before the | ower appellate court related to the
plaintiff's right to sue. The finding that Sitaram was not
the son of Paltan and Bechni and Rajwanti ‘were not the
daught ers of Gaj adhar and Madho respectively, is undoubtedly
a finding of fact, but here again it was contended by M.
V. K. S. Choudhary that here the finding is ~vitiated by
errors of |aw and procedure."

(enphasi s suppli ed)

In spite of so noting the High Court then proceeds to

re-appreciate evidence in a Second Appeal . Rel iance is
placed on Exs. 20, 21 and 22 to arrive at a finding that
these docunents established the relationship. The High

Court holds that non exam nation of the predecessors in
title of the 1st Respondent did not matter as they would
only have confirmed the statenents in these docurments. ~ The
Hi gh Court disbelieves evidence of Snt. Mantorani wi thout
any cogent reasons. H gh Court tries to justify -its
appreciation of evidence in the following manner

findings arrived at by the |lower appellate court
were vitiated by an error of law in excluding from
consi deration the docunentary evidence on this question

The law on the subject is very clear. Even under the
unamended Section 100 of the Code of G vil Procedure, the
Court could only interfere on a question of |aw As
adm tted by H gh Court the question, whet her the
predecessors in title were heirs of Lakshamania was purely a
guestion of fact. Both the Courts below had gi ven
concurrent findings that it was not proved that the
predecessors in title of the 1st Respondent were related to
Smt . Lakshamania. The justification sought to be given by
the Judge that there was an error of law in excluding
docunents from consideration is patently wong. Both the
Courts bel ow had not excluded the document s from
consi derati on. Both the Courts bel ow had considered the
docunents. Both the Courts below had rightly held that nere
statenments in docunments prepared by concerned/interested
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parties cannot establish proof of facts stated therein

Parties who could establish the relationship were avail abl e.
They were party Defendants to the suit. Both the Courts
bel ow had rightly noted that these parties had chosen not to
step into the wtness box. |In our viewboth the Courts
bel ow had correctly appreciated the evidence and arrived at
the correct conclusion. The Hi gh Court in re-appreciating
evidence and arriving at a contrary conclusion erred not
only in law but also on facts. To be renenbered that
Def endants 3 to 7 were outsiders. They were not nenbers of
the famly. As they had denied rel ationship the same had to
be established. It had to be established in a manner which
would give them an opportunity to repudiate it. Mer e
statements nade by interested family nenbers in earlier
documents woul d not bind them or be proof against them Now
let us see whether thereliance on these documents is
justified. The docunents relied upon are Exs. 20, 21 and
22. Exs. 20 ~and 21 were docunents in which Sitaram
described hinmself as son of Paltan. One fails to understand
on what basi's the Judge holds that this statenment of Sitaram
in the docunents woul d prove relationship. Sitaramis party
Def endant  No. 8. He is available to give evidence. He
chooses not to step into the w tness box. In such
circunst ances both the Courts bel ow had correctly held that
no reliance could be placed on these docunents as the person
who nmade the statenent chose not to -subject hinself to
cross-exanmi nation.. W also find very strange the coment of
the High Court that had he stepped into the witness box he
woul d have confirmed the statenment in these docurments. The
Hi gh Court seens to have forgotten that parties. my make
statenents in docunents which-are not true but that they may

not be wlling to support those statenents in the  wtness
box because they woul d be subject to cross-exani nation and
the falsity of the statenent -established. The ' ot her
docunent relied upon by the H gh Court is Ex. 22. This is
the WIIl of one Nauragi. |In this WII Bechni is described

by Nauragi as her daughter. The Court below had rightly
noted that this did not prove that Bechni was daughter of
Gaj adhar . The Wl does not say so. W fail to understand
how the H gh Court presumes that this establishes that
Bechni is daughter of Gajadhar. Mre inmportantly Bechni is
Def endant No. 10. She does not step into the w tness  box
to depose that she is daughter of Gajadhar and/or to support
the WII. The Courts below had thus rightly held that  no
reliance could be placed on this document. ~Thus-the finding
of the H gh Court, in the Second Appeal, cannot be sustained
at all. Both the Courts below were right in concluding that
it had not been established that the predecessors in title
of the 1st Respondent were related to Sm. Lakshamania or
Shri  Narayan. Both the Courts bel ow were right in  holding
that the 1st Respondent thus acquired no title and had no
right to claimredenption. The 1st Respondent could thus
not maintain the suit and the same should have been
dismissed on this ground itself. At this stage it nust  be
nmentioned that M. Chaudhary sought to support the finding
of the H gh Court by submitting that Ram Charan Sonar and
Swar oop Sonar had in the witten statenent filed in Suit No.
17 of 1914 given a genealogy of the family and that that
geneal ogy established the relationship. W see no substance
in this subm ssion. The Judge has not based his findings on

that geneal ogy. In 1914 neither Sita Ram nor Bechni were
bor n. That geneal ogy does not show Defendants 8 or 9 or 10
or 11 or 12 or 13. Thus that geneal ogy does not establish
rel ati onshi p. If anything that geneal ogy disproves case

that these Defendants were relations. In any case a
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geneal ogy prepared by Ram Charan Sonar and Swaroop Sonar
would not bind Defendants 3 to 7. Inthis view of the
matter nothing further requires to be considered. However
before we part it nust be nentioned that the H gh Court also
seriously erred in reversing the finding of both the Courts
bel ow that the Suit was barred by Iimtation. This Suit was

governed by the Limtation Act of 1948. Arts. 134 and 148@®@

NNNNNNN)

read as follows: 134. To recover possession Twelve Wen@@

JJJJJI3I3JIII333333

the transfer of imovable years becones known property
conveyed or to the plaintiff: bequeathed in trust or
nortgaged and afterwards transferred by the trustee or
nortgagee for a val uabl e consideration

148. Agai nst a nortgagee Sixty Wien the right to to
redeem or to years redeemor to recover possession of
recover possession i mmovabl e property accrues: nortgaged.

Thus ~a Suit for redenption of nortgage could be filed
within 60 vyears. But~ if the nortgagee had created an
interest in excess -of the right enjoyed by him then to
recover possession- against the third party the Suit had to
be filed within 12 years of the transfer becom ng known to
the Plaintiff. The rational in cutting down the period of
60 years to 12 years is clear. The 60 years period is
granted as a nortgagee always renains a nortgagee and thus
the rights remain the sane. However when an ‘interest in
excess of the interest of the nortgagee is created then the
third party is not <claimng under the nortgagee. The
position of such a person could not be worse than that of a
rank trespasser who was in open and hostile possession. As
the title of the rank trespasser would get perfected by
adverse possession on expiry of 12 years so also the title
of such transferee would get perfected after 12 years. The
period of 12 years has to run fromthe date of know edge by
the Plaintiff of such transfer. It is always for the party
who files the Suit to showthat the Suit is wthin tine.
Thus in cases where the suit is filed beyond the period of
12 years, the Plaintiff would have to aver and then prove
that the Suit is within 12 years of his/her know edge. In
the absence of any avernent or proof, to show that the suit
is within time, it is the Plaintiff who would fail
Whenever a docunent is registered the date of registration
becomes the date of deemed knowl edge. |n other cases where
a fact <could be discovered by due diligence then deened
know edge would be attributed to the Plaintiff| because a
party cannot be allowed to extend period of limtation by
nerely claimng that he had no know edge. As set out above
Swar oop Sonar was claimng ownership rights fromas far back
as 1914/1915. It is not the Plaintiffs case that her
predecessors were not aware of Suit No. 17 of 1914 or the
pl eadings therein. On the contrary in para 10 of the Plaint
a nmention is made about this suit. This clearly shows that
predecessors in title were aware of the suit and the claim
nmade therein. They and/or the other heirs of Sm
Lakshamania, who were alive at that time, chose not to
chal | enge Swaroop Sonar within 12 years of such assertion
As stated above Swaroop Sonar was not a nortgagee. So his
title got perfected by adverse possession | ong before 1960
when this suit was filed. It is clear that the predecessors
in title had informed Plaintiff about Suit No. 17 of 1914.
It was for the Plaintiff to aver and prove that her suit was
in tinme agai nst Swaroop Sonar and his famly menbers. There
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is no avernment or proof as to howthe suit was in tine.
Apart fromthis, as set out above, other interest in excess
of rights of nortgagee had been created. They are: (a) Ram
Charan Sonar created a nortgage for 10 vyears, of the
southern house, on 12th Septenber 1916. (b) Ram Charan
Sonar and Swaroop Sonar sold a part of the northern house to
Ram Charan Teli on 26th Cctober 1942. (c) On 4th Decenber
1948 a sale takes place in favour of Ranraj and Lakshman.
This is registered on 15th January 1949. In the Plaint
there is no averment or statement that the predecessors in
title of the 1st Respondent were not aware of these

transacti ons. In evidence there is no deposition that the
predecessors in title were not aware of these transactions.
The nortgagee i.e. Hanuman and the purchasers i.e. Ram

Charan Teli and Ranraj and Lakshnan were put in possession
of the property sold to them There was no attenpt to hide
these transactions. The nonment that the respective person
i.e. Hanuman, ~then -~ Ram Charan Teli and then Ranraj and
Lakshnman took possession the predecessors were put to notice
that sonme right had been created in favour of a third party.
Wth a little diligence and mnimal enquiry it could have
been found out what that right was. The fact that there is
no evidence that the predecessors in title were not aware
clearly establishes that they were aware. The suit is only
filed on 6th Decenber 1960. On this date it is clearly tine
barred so far as transactions at (a) and (b) above are
conscer ned. Yet the High Court holds that the suit is not
time barred and grants redenption of the entire property.

Let us now see the erroneous-and absolutely fallacious
reasoning adopted by the Hi gh Court to hold that the suit
was not transactions. barred by Iimtation in respect of
these two |In respect of the nortgage dt. 12t h Sept enber
1916 the H gh Court states as follows: "So far as the
nortgage deed of 1916 Ex. A/ 4- is concerned, it has | al ready
been seen above that Hanuman, defendant No. 7, thus clearly
stated that he was not in possession under that Moritgage
deed. The nortgage has been re-deenmed vide-conpronmise in
Suit No. 85 of 1959 dated the 11th April, 1962, between
Ram who was the plaintiff inthat suit and is/ third
defendant in the present suit, ~and Hanuman, Mahadeo,
Sankat ha and others of whom Hanuman, Mahadeo and Sankat ha
are defendants Nos. 1, 2 and 7 respectively in the present
suit. At any rate the usufructuary nortgage is not a kind
of transfer which could attract the applicability of Article
134 of the schedule to the Indian Limtation ~Act, 1908.
Accordingly, | hold that the present suit could not be said
to be barred by limtation under Article 134 by reason of
the transfers nmade by Ex. A/ 4."

In so holding the Hi gh Court conveniently ignores the
fact that the redenption only took place in 1959, Long
before that the right to make a claim provided predecessors
in title stepped into shoes of nortgagor, against Hanunman
was already tine barred. The redenption by Ranraj —and
Lakshnman was not on behalf of the nortgagors but under  an
i ndependent right clainmed by them Therefore the redenption
did not extend Iimtation or give any fresh right to the 1st
Respondent or her predecessors. It must be renenbered that
Ranraj and Lashman were pernmitted to redeemin their own
right in spite of objections by the predecessors in title of
the 1st Respondent. Also it is entirely erroneous to hold
that Article 134 would not apply to a transaction of
nortgage where an interest in excess of the right of the
nortgagee has been created. Thus the finding of the Hi gh
Court on this count cannot be sustained at all
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In respect of the sale in favour of Ram Charan Teli on

26t h October 1942 the Hi gh Court holds as follows: "Another@®

JJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIA

sale deed referred to was that dated the 26th COctober, 1942
in favour of Ram Charan Teli, who in his turn executed a
sale deed dated the 20th Decenber, 1954 in favour of
defendants No. 5 and 6. This refers to a part of the house
under Mad ’'As’ of the plaint. Defendant No. 5 is Lakhan
Kandu who appeared as D. W3 and gave his nane as Ram Lakhan
Sahu. The plea of the bar of limtation under Article 134
was based on paragraph 18 of the witten statenment of
def endants Nos. 5 and 6 in which it was stated that Ram
Charan Sonar sold the house as owner; Paltan's famly
nmenbers were aware of it, but they never raised any
objection wthin 12 years thereof, nor did they file any
suit, hence, the suit is barred by lintation prescribed by
Article 134. |n cross-exam nati.on Ram Lakhan Sahu (D. W 3)
st at ed: (Translated into English for convenience to the
Hon’ bl e Judges):

"In para 18 of the witten statement the famly nmenbers

of Paltan had know edge. How it is witten, | do not know.
VWhether this thing is witten rightly or wongly I cannot
tell."

This statenent of Ram Lakhan Sahu (D. W3) knocks the
bottom out of the plea raised by defendants Nos. 5 and 6
that the suit for possession in-respect of the house under
Mad " as’ which was under their possession and which they had

purchased from Ram Charan Teli, who in its ‘turn had
purchased it under a sale deed dated the 26th October, 1942
- Ex. AN2- was barred by limtation. The [imtation

prescribed by Article 134 of the Schedule to the Indian
Limtation Act, 1908, for recovery of possession of
i movabl e property which was nortgaged and is afterwards
transferred by the nortgagee for (a valuable consideration
was 12 years fromthe date when the transfer becones ' known
to the plaintiff. The plaintiff had purchased t he
properties in suit in the year 1960 and the suit was filed
on the 6th Dec., 1960. It is the know edge of her
predecessors-in-interest which mttered for purposes of
conputating the Ilimtation of 12 years prescribed by the

said Article 134. The predecessors-in-interest” or the
persons fromwhomthe plaintiff had purchased the property
were the nenbers of the fanmily of Narayan. Paltan was

admttedly a collateral of Narayan and when defendants Nos.
5 and 6 pleaded in paragraph 18 of the witten statenent
that the famly nenbers of Paltan were aware of the purchase
of the property of Ram Charan Sonar as owner, they neant the
predecessors-in-interest of the plaintiff from whom she had
purchased the properties in suit. The sworn statenent of
Ram Lakhan Sahu (D.W3) w pes out the plea contained in
paragraph 18 of the witten statenent. But Ram Lakhan Sahu
(D.W3) had also stated in his exam nation-in-chief that
(translated into English for convenience to the Hon ble
Judges):

"When | got the sale deed executed by Ram akhan Teli, at
that tinme Sitaram had objected.”

And in cross-exam nation he stated: (translated into
English for convenience to the Hon' bl e Judges):

"Sitaram tells himas son of Palton but he is not his
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son. When Sitaram had cone to nake objection against ny
sal e deed, | was knowi ng himeven frombefore it. | did not

wite innm witten statenent about the point of objection
of Sitaram"

Looking to the evidence it appears that while it could
be said that the plaintiff or her predecessors-in-interest
were aware of the fact that the defendants Nos. 5 and 6
were exercising rights of full ownership over the part of
the house under Mad 'Aa’ since the purchase made by
defendant no. 5 in the year 1954, and saw that house bei ng
made packka two or three years thereafter, vide- statenent
of Sukh Deo (P.W4), I have not been able to find any
evidence to show that they were aware of the fact that Ram
Charan Sonar had sold the full ownership in the house to Ram
Charan Teli by the sale deed dated the 26th COctober, 1942
(Ex. A/ 2). The finding that ~the suit was barred by
[imtation under Article 134 in respect of the house
purchased by defendant no. 5 under Mad "Aa’ is thus w thout
any basi's and being based on no evidence it is vitiated in
| aw and l'iableto be set aside as such."

(enphasi s suppli ed)

Thus the Hi gh Court seeks to hold that the suit is in
time on the ground that Lakhan was not ‘able to sustain his
averment that the Plaintiffs predecessors had know edge of
the nature of the sale executed on 26th Cctober 1942. The
Hi gh Court has seriously erred in forgetting that it was for
the Plaintiff to aver and to prove that her predecessors had
no know edge of this sale orits nature. ~There is no such
avernent or proof. The H gh Court is itself comenting on
the fact that it has not been able to find any evidance that
the predecessors had knowl edge. Wat the Hi gh Court forgets
is that in para 4 of the plaint-a referance is made to this
sal e. Thus the 1st Respondent and her predecessors had
know edge of this sale. It was for themto aver and prove
that their know edge was within 12 years of the suit. It
was for themto aver and prove that they had no know edge of
the nature of this transacti on. Even after  repeated
guestions from Court the |earned counsel for the Respondent
could not show to wus any avernent or —proof that this
know edge was wthin 12 years of the suit. Also to be
renmenmbered that Lakhan purchased from Ram Charan Teli ~ on
20th Decenber, 1954. How did the Hi gh Court expect him to
depose about know edge of Plaintiff predecessors about the
transaction of 26th October, 1942. To be remenbered that
Ram Charan Teli was put in possession of the property. and
started staying there with his famly. It is inpossible to
bel i eve that the predecessors would not know that a stranger
had started residing there. A sinple enquiry woul d discl ose
under what rights he was staying there. Advisably there is
no avernent that the predecessors were not aware of  this
transaction or its nature and advi sably nobody stepped into
the witness box to state that they were not so aware. There
was no burden or duty on the Defendants to prove know edge
on part of the Plaintiff. It is only after, and if, the
Plaintiff first averred and then proved that the suit was
within 12 vyears of the date they gained knowl edge of the

transaction that the burden wll have shifted on the
Def endant to show that the Plaintiff clainms is false. In
the absence of any such avernment and proof the Plaintiff
nmust fail. No question arose of the Defendants having to

show that the Plaintiff or her predecessors had know edge.
By wongly casting the burden on the Defendant and by
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ignoring the fact that the Plaintiff had neither averred nor
proved that her predecessor did not have know edge of the
transaction prior to 12 years of the filing of the suit, the
H gh Court has seriously erred in law. The High Court has
also seriously erred in considering bona- fides of the
transaction of 20th Decenber 1954. The remedy was al ready
barred by reason of the transaction of sale dt. 26t h
Cctober 1942. Ram Charan Teli had perfected his rights in
the property as that sale was not challenged within 12 years
of know edge of the Plaintiffs predecessors. By the sale of
20th Decenber 1954 Ram Charan Teli was selling rights which
he had acquired. He was not selling nortgagees interest or
rights. Thus considering bona-fides of the purchasers under
transaction of 20th Decenber 1954 did not arise at all
Even otherwise in Article 134 the Legislature has purposely
omtted the words bona- fide.. Al that is requiredis a
purchaser for valuable consideration. It is nobodys case
that the sales of 26th Cctober 1942 and/or 20th Decenber
1954 were not for val uabl e consideration. Also pertinent to
note that the Hgh Court does not hold that the transaction
of 26th October 1942 was not bonafide. Thus Ram Charan Tel
would also get the protection of Section 41 of the
Transfer of Property Act: Thus the sustained at all
findings of the Hgh Court in this regard cannot be In
respect of the transaction of sale dt. 4th Decenber 1948
the H gh Court holds that the date of know edge would be
date of registration on 15th January 1949 and that the suit
was wthin 12 years of that date.~ However what the High
Court ignores is that the sale is also by the son of Swaroop
Sonar . As set out above Swaroop Sonar had perfected title
by adverse possession. Therefore, even if the Plaintiff had
aright, no relief could have been granted in'respect of the
share of Swaroop Sonar. Thus the Judgnment of the High Court
i s unsustainable also on the question of limtation.. On the
above nentioned two grounds the Suit should have been
di sm ssed. Before we pronounce the Order the authorities
relied wupon by M. Choudhary have to be dealt with. M.
Choudhary has relied wupon Patel Bhudarbhai Maganbhai v.
Pat el Khenabhai Anmbaram reported in (1997) 10 S.C. C 611
In this case one Bai Jivi had nortgaged the property to one

Kana. The wi fe of Kana executed the nortgage in - favour of
one Kuber. Bai Jivi then filed a suit for redenption of the
nor t gage. The defence taken up was that Bai Jivi had

asserted a right as an owner by executing a nortgage deed in
favour of Kuber and that this nortgage deed was in the
know edge of the plaintiff and, therefore, the suit for
redenmption which has been filed beyond the period of 12
years could not be mmintained. This Court held that once a
nortgagee always a nortgagee. This Court further /also
observed as follows: "It is seen that Bai Jivi ~or her
successor-in-interest were not nmade parties either to the
second nortgage executed on 31-5-1935 or to the suit for
redenpti on nor any acknow edgnent in that behalf has  been
pl eaded or established. 1t is also seen that in the plaint
the only pleading was that Hati becane aware of the
execution of the nortgage in favour of the second nortgagee
in 1935. It is true that Bai Jivi had know edge of
assertion of any hostile title either as an owner or of any
other title detrimental to her interest and acqui esced to
it; perhaps the contention bears rel evance."

This Court further held that the nortgage of Kuber had
been redeenmed by Shivi and, therefore, Shivi only continued
as a nortgagee and agai nst her the period of limtation was
30 years. In the present case it is to be seen that there
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was an absolute sale in favour of Ram Charan Teli on 26th
Oct ober, 1942. Then, on 4th Decenber 1948, there was an
absolute sale in favour of Ranmraj and Lakshman. The
nortgage executed in favour of Hanuman was redeened not by
Ram Charan Sonar and his brother but by Ranraj. Ram Charan
Teli, Ranraj and Lakshman were claimng title not as
nortgagees or sub-nortgagees but in their own rights. On
the above quoted observations of this Court it would be
clear that by executing these docunents Ram Charan Sonar and
Swaroop Sonar were clainming title hostile to the nortgagor
and had created absolute interest in the property in favour
of third parties. The suit against those third parties
would becone barred if not filed within a period of 12
years. This authority, therefore, is not of nuch assistance
to M. Choudhary. For the sanme reason the cases of Krishna
Prosad v. Baraboni Coal Concern Ltd. reported in AIR 1937
P.C 251, Jai Nandan v. Unrao Koeri reported in AIR 1929
Al | ahabad 305, ~Lachman v. Miunia reported in AR 1925
Al | ahabad ' 759 and I'swar Dass Jain v. Sohan Lal reported in
(2000) 1 SCC 434 can be of no assistance to the 1st
Respondent. M. Choudhary also relied upon the case of
Lalji Jetha v. Kalidas reported in AIR 1967 SC 978. In
this case one Sundarji nortgaged two shops in Jammagar on
11th Decenber, 1907. The nortgagee was put in possession

On  25th August, 1930 famly nmenbers of Sundarji, who had in
the neantinme died, entered into an Agreenent to Sell the two

shops and certain other property tothe nortgagee. After
having entered into such an Agreenment to Sell. the famly
menbers of Sundarji sold the said shops to one Lalji Jetha

and Kanji Jetha on 10th Septenber, 1930. The  nortgagee
filed a suit for specific performance of the Agreenent to
Sell and for setting aside the subsequent Sale Deed. Thi s
Court ultimately held that the Sale Deed could not be
declared to be void but that the Sale Deed was subject to
the Agreenment to Sell in favour of the nortgagees. In our
view this Judgnment has no application to the facts of the
present case and is entirely irrelevant. M. Choudhary
also relied on the case of Sant Lal Jain v. Avtar /Singh
reported in AIR 1985 SC 857. In this case a | ease has been
created in favour of a party. The |lessee gave a licence to
a third party for a specific period. That licence was
termnated and a suit for recovery was filed by the | essee.
In the neantine the licensee purchased the property fromthe

owner . This Court held that even though the |icensee nay
have purchased the property fromthe regi stered owner, stil
the licensee could not, deny the title of the lessor. This

Court held that the |icensee nmust first surrender possession
and seek his remedy separately in case he ‘has acquired
title. There could be no dispute with the proposition of
I aw. But they have no application so far as Swaroop / Sonar
and the purchasers under sal e deeds of 12th October 1942 and
4th Decenber 1948 are conscerned. These parties were not

claimng any rights under the nortgage. For the ‘above
reasons the Appeal is allowed. The inpugned Judgnent is set
aside. The suit will stand dism ssed. In the view which we

have taken, it is not necessary for us to consider the cross
obj ections which had been filed by the 1st Respondent. This
Appeal stands di sposed of accordingly. 1In the circunmstances
of the case there will be no order as to costs.




