http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 13

PETI TI ONER
A K. KRAI PAK & ORS. ETC

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT:
29/ 04/ 1969

BENCH

ACT:

Nat ur al Justice- Applicability of principl es to
Admi ni strative proceedi ngs-Violation of principles by first
aut hority-Effect on ultimate decision

HEADNOTE

In pursuance of the Indian Forest Service (Initia
Recruitnent) Regul ation, 1966, framed under r. 4(1) of the
I ndi an Forest Service (Recruitment) Rul es nade under the Al
India Services Act, 1951, a Special Selection Board was
constituted for selecting officers to the  Indian Forest
Service in the senior and junior ~scales from officers
serving in the forest department of the State of Jammu and

Kashmir. One of the nenbers of the Board was the Chief
Conservator of Forests of the State, as )required by the
Regul ati ons. He was a Conservator of forests appointed as

Acting Chi ef Conservator supersedi ng anot her Conservator of
Forests whose appeal to the State Governnent against his
supersession was pending at thetine the selections by the
Board were made. The Acting Chief Conservator was also one
of the candidates seeking to be selected to the Indian
Forest Service. The Board nade the 'selection of ~ officers
in the senior and junior scales. The Acting Chi ef
Conservator’s nane was at the top of the list~ of selected
of ficers, while the nanes of three conservators, (including
the officer who was superseded), who were the Acting Chief

Conservator’s rivals, were omtted. The Acting Chi ef
Conservator did not sit in the Selection Board at the tine
hi s nanme was considered, but partici pated in t he

del i berati ons when the nanes of his rivals were considered.
He -also participated in the Board's deliberations while
preparing the list of selected candidates in order of
pr ef erence. The list and the records were sent to the
Mnistry of Hone Affairs and the Mnistry of Hone Affairs
forwarded the list with its observations to the Union Public
Servi ce Conmi ssion, as required by the Regul ations, and the
UP.S.C. exanined the records of the officers afresh and
made its recomendat i ons. The CGover nnent of I ndi a
thereafter notified the list. The three conservators, whose
nanes were not included in the list, and other aggrieved
officers filed a petition in this Court under Art. 32 for
guashi ng the notification.

On the questions : (1) Assuming that the proceedings in the

pr esent case were admnistrative proceedings, whet her
principles of natural justice applied to them (2) Whether
there was a violation of such principles of natural justice

in the present case; (3) Since the recommendations of the
Board were first considered by the Hone Mnistry and the
final reconmendations were nade by the U P.S.C., whether
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there was any basis for the petitioners’ grievances; (4)
Whet her there were grounds for setting aside the selection
of all the officers including those in the junior scales,

HELD : (1) The rules of natural justice operate in areas not
covered by any lawvalidly nade, that is, they do not

supplant the |aw of the [ and but supplenent it. They are
not enbodied rules and their aimis to secure justice or to
prevent mscarriage of justice. |If that is their purpose,
there is no reason why they should not be rmade

applicable to administrative proceeding also, especially
when it is not easy to draw the line that

458

demarcates administrative enquiries from quasi-judicia

ones, and an unjust decision in an adnministrative enquiry
may have a nore far-reaching effect than a decision in a
quasi -j udi ci al enquiry. [468F-G 469B-D

Suresh Koshy Ceorge v. The University of Kerala, [1969] 1
S.CR 317, State of  Oissa v. Dr., (Mss) Binapani De

[1967] 2 /'S.C-R 625 and Inre : H K (An Infant) [1967] 2
Q B. 617, 630, referred to.

(2) The —concept of natural justice has undergone a great
deal of change in recent years. What particular rule of
natural justice should apply to a given case nmust depend to
a great extent on the facts and circunstances of that case,
the framework of the | aw under which the enquiry is held and
the constitution of the Tribunal or the body of persons
appointed for that purpose. Wenever a conplaint is nmade
before a court that sone principle of natural = justice had
been contravened, ‘the court has to decide whether the
observance of that rule was necessary for a just decision on
the facts of that case. The rule that enquiries  nust be
held in good faith and wi thout bias, and not arbitrarily or
unreasonably, is now included anmpong the principles of
natural justice. [468GH, 469D L-]

In the present case. at the tinme of selection, the other
menbers of the Board did not know'that the appeal  of the
super seded conservator was pending before the State
Governnment and hence there was no occasion for  them to
di strust the opinion of the Acting Chief Conservator. There
was a conflict between his interest and duty and he was a
judge in his own cause. Taking into  consideration hunman
probabilities and the ordinary course of —human conduct,
there was reasonable ground for believing that the “Acting
Chi ef Conservator was |likely to have been bi ased. He did
not participate in some of the deliberations of the Board,
but the facts that he was a nenber of the Board and that he
participated in the deliberations when the clains of his
rivals were considered and in the preparation of the |Iist,
nmust have had its inpact on the selection, as the Board, in
nmaki ng the sel ection, nmust necessarily have given weight to
his opinion. In judging the suitability of the candi dates
the nenbers of the Board must have had nutual discussions
and though the other nenbers filed affidavits stating  that
the Acting Chief Conservator in no manner influenced their
decision, in group discussions, each nmenber was bound to
influence the others in a subtle manner and wthout their
bei ng aware of such influence. [466D-G 467A-D]

In the circunstances of the case, the selection by the
Board, could not be considered to have been taken fairly and
justly as it was influenced by a nenber who was biased. [470
C E|

(3) The Selection Board was undoubtedly a high powered
body, and its recomendations nust have had considerable
weight with the UP.S C. The recommendation nade by the
U P.S.C. could not be dissociated fromthe sel ecti on made by
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the Selection Board which was the foundation for the
recomrendations of the U P.S.C. Therefore, if the selection
by the Selection Board was held to be vitiated, the fina
recormendation by the U P.S.C nust also be held to have
been vitiated. [462 G H 469G H]

Regina v. Crimnal Injuries Conmpensation Board, Ex Parte
Lain, [1967] 2 QB. 864, 881, applied

Sumer Chand Jain v. Union of India WP. No. 237 of 1966
dated 4-5-1967, distinguished.

459

(4) The selections to both senior and junior scales were
made from the same pool and so, it was not possible to
separate the two sets of O ficers. Therefore, it was not
sufficient to nerely direct the Selection Board to consider
the cases of the three conservators who were excluded, but
all the selections had to be set aside. [470 G H, 471A]

JUDGVENT:

ORIG NAL JURI-SDI CTION: Wit Petitions Nos. 173 to 175 of
1967.

Petition wunder Art. 32 of the Constitution of India for
enforcenent of the fundanental rights.

A K. Sen -and E. C. Agrawala, for the petitioners (in
WP. No. 173 of 1967).

Frank Anthony, E. C. Agrawala and A.-T.. M Sanpat, for the
petitioners (in WP. No. 174 of 1967).-

C. K. Daphtary, E. C Agrawala, A T. M Sanpat, S. R
Agarwal a and Champat Rai, for the petitioners (in WP. No.
175 of 1967).

Niren De, Attorney-CGeneral, N. S. Bindra and R N. Sachthey,
for respondents Nos. 1 to 6 (in all the petitions).

H. R Gokhal e and Harbans Si ngh, for respondents ' Nos. 7
and 26 (in all the petitions).

The Judgrment of the Court was delivered by

Hegde, J. These petitions are brought by some of the Gazet-
ted Oficers serving in the forest departnent of the / State

of Jammu and Kashmr. Sone of them are serving as
Conservators of Forests, some as Divisional Forest Oficers
and others as Assistant Conservators of Forests. Al of

them feel aggrieved by the selections made from anong  the
officers serving in the forest departnent of the State of
Jammu and Kashmir to the Indian Forest Service, a service
constituted in 1966 under s. 3(1) of the Al India Services
Act, 1951 and the rules framed thereunder. ‘Hence they have
nmoved this Court to quash notification No. 3/24/66-A-15(1V)
dated the 29th July 1967 issued by the CGovernment of India,
M nistry of Home Affairs, as according to them the
selections notified in the said notification are violative
of Arts. 14 and 16 of the Constitution and on the- further
ground that the selections in question are vitiated by the
contravention of the principles of natural justice. They
are also challenging the vires of s. 3 of the Al ‘India
Services Act, rule 4 of the rules framed under that Act —and
Regul ation 5 of the Indian Forest Service (Initia
Recrui t ment) Regul ati ons 1966, framed under t he
af orenmenti oned rul e 4.

Section 2(A) of the Al India Services Act, 1951 authorises

the Central Government to constitute three new All India
Servi ces

460

including the Indian Forest Service. Section 3 provides
that the Central Covernment shall after consulting the

CGovernment of the States concerned including that of the
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State of -Jammu and Kashmir to make rules for the regul ation
of recruitment and the conditions of service of persons
appointed to those Al India Services. Sub-s. (2) of S. 2
prescribes that all rules nade under that section "shall be
laid for not |less than fourteen days before Parlianent as
soon as possible after -they are made, and shall be subject
to such nodifications, whether by way of repeal or
amendnment, as Parlianment may nake on a notion nade during
the session in which they are so laid."
In pursuance of the power given under S. 3, rules for the
recruitment to the Indian Forest Service were made in 1966-
Indian Forest Service (Recruitnment) Rules, 1966. The only
rule relevant for our present purpose is rule 4(1) which
reads :

"As soon _as nmay be, after the commencenent of

these rules, the Central Governne

nt " May

recruit to the service any person from anongst

the nenbers of "the State Forest Servi ce

adjudged suitable in accordance wth such

Regul ations as the Central Covernment may make

in consultationwith the State Governments and

the Conmi ssion."
The Commission referredto in the above rule is the Union
Public Service Comm ssion. The Proviso to that sub-rufe is
not relevant for our present purpose. W nay next come to
t he
Regul ations framed under rule 4(1). ~Those Regul ations are
known as the Indian Forest Service (Initial “Recruitnent)
Regul ati ons, 1966. They are deened to have cone into force
on July 1, 1966. Regulation 2 defines certain -expressions.
Regul ation 3 provides for the constitution of a  specia
sel ection board. It says that the purpose of ' making
selection to State cadre, the Central Government | shal
constitute a special selection board consisting of the
Chairman of the Union Public Service Commssion or his
nom nee, the Inspector General of ‘Forests of the Governnent
of India, ad officer of the Governnent of India not  bel ow
the rank of Joint Secretary, the Chief Secretary to the
State CGovernment concerned or the  Secretary of t hat
CGover nirent deal i ng with the forests and the Chi ef
Conservator of Forests of the State Government concerned.
Regul ation 4 prescribes the conditions of eligibility. That
Regul ation contenplates the formation of a service in the
senior scale and a service in the junior scale. Regul ati on
5 is inportant for our present purpose. It deals with the
-preparation of the list of suitable candidates. It reads :

"(1) The Board shall prepare, in the order of

preference, a |ist of such officers of = State

Forest Service who

461

satisfy the conditions specified in regul ation

4 and who are adjudged by the Board suitable

for appointment to posts in the senior -and

junior scales of the Service.

(2) The 1list prepared in accordance with

sub-regulation (1) shall then be referred to

the Commission for advice, by the Centra

CGovernment along with : -

(a) the records of all officers of State

Forest Service

i ncl uded in the list;

(b) t he records of all other eligible

officers of the

State Forest Service who are not adjudged
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suitable for inclusionin the list, together
with the reasons as recorded by the Board for
their non-inclusion in the list; and

(c) t he observations, if any, of t he
M nistry of Hone Affairs on t he
recomendati ons of the Board.

3. On receipt of the list, along with the
ot her docunents received from the Centra
Government the Commission shall forward its

reconmendati ons to that Governnent."
Regul ation 6 stipulates that the officers recomended by the
Conmi ssion under sub-r. (3) of Regulation 5 shall be
appointed to the service by the Central Governnent subject
to the availability of wvacancies in the State cadre
concer ned.
I n pursuance of the Regul ation nentioned above, the Centra
Government constituted a special selection board for select-
ing officers to thelndian Forest Service in the senior
scale as well as in the junior scale fromthose serving in
the forest departnent of the State of Jammu and Kashmir.
The nom nee of the Chairman of the  Union Public Service
Comm ssion, one M A Venkataraman was the Chairman of the
boar d. The ot her menbers of the board were the Inspector
CGeneral of Forests of the Governnent of India, one of the
Joint Secretaries/ in‘the Governnent of  India, the Chief
Secretary to the State Governnent of Jamu and Kashmir and
Nagi shbund, the Acting Chief Conservator of Forests of Jammu
and Kashmir.
The selection board net at Srinagar in My, 1967 and se-
| ected respondents 7 to 31 in Wit Petition No. 173 of 1967.
The cases of respondents Nos. 32 to 37 were reserved for
further consideration. The selections in question.are said
to have been made solely on the basis of the records -of
of ficers. Their suitability was not tested by any
exam nation, witten or oral., Nor were they interviewed.
For several years before that selection the adverse  entries
made in the character rolls of the officers had not been
462
conmuni cated to themand their explanation called for. In
doing so quite clearly the authorities concerned had
contravened the instructions issued by the Chief ~ Secretary
of the State. Sonetime after the afore-nmentioned sel ections
were made, at the instance of the Governnent of India, the
adverse remarks made in the course of years against those
of ficers who had not been sel ected were communi cated to them
and their explanations called for. Those explanations were
considered by the State Governnent and on the basis of the
same, sone of the adverse remarks nade agai nst. some of  the

officers were renpved. Thereafter the selection  board
reviewed the cases of officers not selected earlier 'as a
result of which a few nbre officers were selected. The
sel ections as finally nade by the board were accepted by the
Commi ssi on. On the basis of the recommendations of the
Conmi ssion, the inpugned |list was published. Even after the
review Basu, Baig and Kaul were not selected. It may also

be noted that Nagi shbund’s name is placed at the top of the
-list of selected officers.

Naqi shbund had been pronoted as Chief Conservator of Forests
in the year 1964. He is not yet confirned in that post. G
H  Basu, Conservator of Forests in the Kashmr Forest Ser-
vice who is admttedly senior to Nagi shbund had appealed to
the State Governnent against his supersession and that
appeal was pending with the State Government at the tine the
i mpugned selections were nade. M |. Baig and A° N Kau

Conservators of Forests also claimthat they are seniors to
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Naqi shbund but that fact is denied by Nagi shbund. Kaul had
al so appealed against his alleged supersession but it is
al | eged that appeal had been rejected by the State
Gover nment .

Naqgi shbund was also one of the candi dates seeking to be
selected to the All India Forest Service. W were told and
we take it to be correct that he did not sit in the
selection board at the time his name was considered for
sel ection but adnmittedly he did sit in the board and
participate in its deliberations when the nanes of Basu,
Baig and Kaul, his rivals, were considered for selection.
It is further admtted that he did participate in the
del i berations of the board while preparing the list of
sel ected candidates in order of preference, as required by
Regul ation 5.

The selection board was undoubtedly a high powered body.
That nmuch was conceded by the learned Attorney-General who

appeared for the Union Government as well as the State
Gover nnent'. It is true that'the list prepared by the
sel ection board was not the last word in the matter of the
selection  -in-question. ~That list along with the records
of the officers in the concerned cadre selected as well as
not selected had to be sent-to the Mnis-

463

try of Home Affairs. "W shall assume that as required by
Regul ation 5, the Mnistry of Hone Affairs had forwarded
that list with its observations to the Commission and the
Conmi ssion had exanined the records-of all the officers
afresh before making its recommendation. But it is obvious
that the recomendati ons made by the sel ection board should
have wei ghed with the Comm ssion. Undoubtedly the adjudging
of the nerits of the candi dates by the sel ection board was
an extremely inportant step in the process.

It was contended before us that s. 3 “of the Al ' India
Services Act, rule 4 of the rules franmed thereunder and
Regul ati on 5 of the Indian Forest Service (Initia
Recruitnment) Regulations 1966 are void as those provisions
confer unguided, uncontrolled and uncanali sed power on the

concerned del egates. So far as the vires of s.~3 of the
Indian Administrative Act is concerned, the question is no
nore res integra. It is concluded by the decision of this

Court in D. S. Garewal v. The State of Punjab and Anr. (1) W
have not thought it necessary to go into the question of the
vires of rule 4 and Regulation 5, as we have conme to the
concl usion that the inmpugned sel ections nust be struck  down
for the reasons to be presently stated.

There was considerable controversy before us as to the
nature of the power conferred on the selection board under
rule 4 read with Regulation 5. It was contended on behal f of
the petitioners that that power was a quasi-judicial / power
whereas the case for the contesting respondents was that it
was a purely admnistrative power. In support of the
contention that the power in question was a quasi-judicia
power enphasis was |laid on the | anguage of rule 4 as well as
Regul ation 5 which prescribe that the sel ections should  be
nade after adjudging the suitability of the of ficers
bel onging to the State service. The word 'adjudge’ we were

told neans "to judge or decide". It was contended that such
a power is essentially a judicial power and the same had to
be exercised in accordance with the well accepted rules

relating to the exercise of such a power. Enphasis was al so
laid on the fact that the power in question was exercised by
a statutory body and a wong exercise of that power is
likely to affect adversely the careers of the officers not
selected. On the other hand it was contended by the | earned
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Attorney-General that though the selection board was a
statutory body, as it was not required to decide about any
right, the proceedings before it cannot be considered quasi-
judicial; its duty was nerely to select officers who in its
opinion were suitable for being absorbed in the Indian
Forest Service. According to himthe word "adjudge’ in rule
4 as well as Regulation 5 neans "found worthy of selection”.
(1) [21959] 1 Supp. S.C R 792.

464

The dividing |ine between an adnministrative power and a
quasi-judicial power is quite thin and is being gradually
obliterated. For determ ning whether a power is an

adm nistrative power or ‘a quasi-judicial power one has to
ook to the nature of the power conferred, the person or
persons on whomit is conferred, the framework of the |aw
conferring that power, the consequences ensuing from the
exerci se of that power and the manner in which that power is
expected to be exercised. Under our Constitution the rule
of law pervades over the entire field of admnistration

Every organ of the State under our Constitution is regul ated

and controlled by the ruleof law. I'n a welfare State 1like
ours it is inevitable that the jurisdiction of t he
adm nistrative bodies is increasing at a rapid rate. The

concept of rule of law wuld lose its vitality if the
instrunentalities of the State are not charged with the duty
of discharging their functions in a fair and just nmanner.
The requirenent of acting judiciallyin essence is nothing
but a requirenent to act justly and fairly and not arbi-
trarily or capriciously. The ~ procedur es whi ch are
consi dered inherent in the exercise of a judicial power are
nerely those which facilitate if not ensure a just and fair

deci si on. In recent years the concept of ~quasi-judicia
power has been undergoing a radical change. What was
consi dered as an adm nistrative power some years back is now
bei ng considered as a quasi-judicial power. M follow ng
observations of Lord Parker CJ. in Regina v. Crimnal
Injuries Conpensation Board, = EX. Parte Lain(1) are

instructive.
"Wth regard to M. Bridge' s second point |
cannot think that Atkin, L.J. intended to
confine his principle to cases in _which the
determ nation affected rights-in the sense of
enf orceabl e rights. | ndeed, in t he
El ectricity Comm ssioners case, the rights
determined were at any rate ~not imrediately
enforceable rights since the schene laid down
by the comm ssioners had to be approved by the
M nister of Transport and by resolutions of
Par | i ament . The commi ssioners neverthel ess
were held anenable to the jurisdiction of this
court. Moreover, as can be seen fromRex. V.
Post master-Ceneral, Ex-parte Carmichael (2 )
and Rex. v. Boycott Ex parte Keasley(3) the
renmedy is available even though the decision
is merely a step as a result of which legally
enforceabl e rights may be affected.
The position as | see it is that the exact
limts of the ancient renedy by way of
certiorari have never been and ought not to be
specifically defined. They have varied
(1) [1967] 2 QB. 864, 881
(2) [1928] 1 K. B.291.
(3) [1939] 2 K. B. 651

465

from tine to time being extended to neet
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changing conditions. At one tinmne the wit
only went to an inferior court. Later its

ambit was extended to statutory tribunals
deternmining a lis inter parties. Later again
it extended to cases where there was no lis in
the strict sense of the word but wher e
i medi ate or subsequent rights of a citizen
were affected. The only constant limts
t hroughout were that it was performng -a
public duty. Private or donestic tribunals
have al ways been outside the scope of
certiorari since their authority is derived
solely fromcontract, that is, fromthe agree-
nent of the parties concerned.

Finally, it isto be observed that the remedy
has now been extended, see Reg. v. Manchester
Legalr Aid Committee, Ex parte R A Brand &
Co. Ltd.(1) to cases in which the decision of
an administrative officer is only arrived at
after an inquiry or process of a judicial or

quasi -judi cial character. 1In such a case this
court has jurisdiction to supervise t hat
process.

We have as it seenms to nme reached the position
when/ the anbit of certiorari can be said to
cover every case in whicha body of persons of
a public as opposed to a purely private or
donestic character has'to determine mtters
af fecti ng subj ects provided always that it has
a duty to act judicially. Looked at in this
way the board in nmy judgnent cones fairly and
squarely, within the jurisdiction of this

court. It is as M. Bridge said, 'a servant
of the Crown charged by the Crown, by execu-
tive i nstruction, with t he duty of

distributing the bounty of the Crown.

It is

clearly, therefore, perform ng public duties."
The Court of Appeal of New Zeal and has held that the  power
to nake a zoning order under Dairy Factory Supply Regul ation
1936 has to be exercised judicially, see New Zealand and
Dairy Board v. Ckita Co-operative Dairy Co. Ltd. (2). Thi s
Court in The Purtabpore Co. Ltd. v. Cane Conmi ssioner of
Bihar and Os.(3) held that the power to alter the area
reserved under the Sugar Cane (Control) Order 1966 “is a
quasi -judicial power. Wth the increase of the power of the
adm nistrative bodies it has become necessary to provide
guidelines for the just exercise of their power. To prevent
the abuse of that power and to see that it does not becone a
new despotism courts are gradually evol ving
(1) [1952] 2 QB. 413;
(2) [1953] New Zeal and Law Reports p. 366
(3) [1969] 2 S.C.R 807.
466
the principles to be observed while exercising such powers.
In matters |like these, public good is not advanced by a
rigid adherence to precedents. New problens call for new
solutions. It is neither possible nor desirable to fix the
limts of a quasi-judicial power. But for the purpose of
the present case we shall ,assune that the power exercised
by the selection board was an admi nistrative power and test
the validity of the inpugned sel ections on that basis.
It is unfortunate that Naqui shbund was appoi nted as one of
the nenbers of the selection board. It is true that
ordinarily the Chief Conservator of Forests in a State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

shoul d be considered as the nost -appropriate person to be
in the selection board. He nmust be expected to know his

officers thoroughly, their weaknesses as well as their
strengt h. H's opinion as regards their suitability for
selection to the Al India Service is entitled to great

wei ght. But then under the circunstances it was inproper to
have included Naquishbund as a nenber of the selection

boar d. He was one of the persons to be considered for
sel ecti on. It is against all canons of justice to make a
man judge in his own cause. It is true that he did not

participate in the deliberations of the cormittee when his
nane was considered. But then the very fact that he was a
menber of the selection board nust have had its own i npact
on the decision of the selection board. Further admittedly
he participated in the deliberations of the selection board
when the clains of his rivals particularly that of Basu was
consi der ed. He was also party to the preparation of the
list of selected candidates in order of preference. At
every 'stage of this participation.in the deliberations of
the selection board there was a conflict between his

i nterest and duty. Under those  circunstances it is
difficult to believe that he could have been inpartial. The
real question is not whether he was biased. It is difficult

to prove the state of mind of a person.  Therefore what we
have to see is whether there is reasonable ground for
believing that he was likely to have been biased. W agree
with the learned Attorney General that a nere suspicion of

bias is not sufficient. There ~nmust be a reasonabl e
l'i kel'i hood of bias.  In deciding the question of bias we
have to take into consideration human probabilities and
ordi nary course of human conduct. It was in the interest of

Naqgi shbund to keen out his rivals in order to secure his
position from further challenge. Naturally he was also
interested in safeguarding his position while preparing the
list of selected candidates.

The nenbers of the selection board other than Nagi shbund,
each one of them separately, have filed affidavits /in this
Court swearing that Nagi shbund in no manner influenced their
decision in making the selections.  In a group deliberation
each nenber

467
of the group is bound to influence the others, nore so, if
the nmenber concerned is a person with special know edge. M
bias is likely to operate in a subtle manner. It is  no

wonder that the other nmenmbers of the selection board are
unaware of the extent to which his opinion influenced their
conclusions. W are unable to accept the contention that in
adjudging the suitability of the candi dates the nenbers of

the board did not have any nutual discussion. It is not as
if the records spoke of thenselves. W are wunable to
beli eve that the nmenbers of selection board functioned 1ike
conput ers. At this stage it may al so be noted that ‘at the

time the selections were made, the nmenbers of the selection
board other than Naqgi shbund were not likely to have known
that Basu had appeal ed agai nst his supersession and that his
appeal was pending before the State CGovernnent. Therefore
there was no occasion for themto distrust the opinion
expressed by Naqi shbund. Hence the board in naking the
sel ections nmust necessarily have given weight to the opinion
expressed by Naqgi shbund.

This takes us to the question whether the principles of
natural justice apply to administrative proceedings simlar
to that with which we are concerned in these cases.
According to the learned Attorney General those principles
have no bearing in determning the validity of the impugned




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

sel ecti ons. In support of his contention he read to us
several deci sions. It is not necessary to exam ne those
decisions as there is a great deal of fresh thinking on the
subj ect . The horizon of natural justice is constanlty
expandi ng. The question how far the principles of natura
justice govern administrative enquiries came up for
consi deration before the Queens Bench Divisioninlnre : H
K. (An Infant) (1). Therein the validity of the action
taken by an Immigration Oficer came up for consideration
In the course of his judgnent Lord Parker, C.J. observed
thus :
"But at the sanme time, | nyself think that
even if an immgration officer is not in a
judicial or quasi-judicial capacity, he nust
at any rate give the immgrant an opportunity
of satisfying him of the mtters in the
subsection, and ~for that purpose let the
i mm grant know what his i medi ate inpression
is so that the immgrant can disabuse him
That is not, as | seeit, a question of acting
or being required to act judicially, but of
bei ng required to act fairly. CGood
adm ni stration and an honest or bona fide
deci sion nust, as it seens to ne, require not
nerely inpartiality, nor nmerely bringing one’'s
mnd to bear on the problem but acting
fairly; and to the limted extent that the
circunst ances of any particular . case allow,
and within the legislative frane work under
(1) [1967] 2 QB 617, 630.
468
which the adm nistrator i's working, only to
that linmted extent do the so-called rules of
natural justice apply, which in a case such as
this is merely a duty to act fairly. I
appreciate that in saying that it may be  said
that one is going further than is permtted on
the decided cases because heretofore at any
rate the decisions of the courts do seem to
have drawn a strict line in these nmatters
according to whether there is or is-not a duty
to act judicially or quasi-judicially."
In the sane case Blain, J. observed thus
"I would only say that an immgration officer
having assumed the jurisdiction granted by
those provisions is in a position where it is
his duty to exercise that assumed jurisdiction
whether it be admnistrative, -executive or
qguasi -j udi ci al , fairly, by which | mean
applying his mnd dispassionately to a fair
analysis of the particular problem and the
i nformati on available to himin analysing it.
If in any hypothetical case, and in any rea
case, this court was satisfied that an
immgration officer was not so doing, then _in
ny view mandanus would lie."
In State of Orissa v. Dr. (M ss) Binapani De
and Os. (1) Shah, J. speaking for the Court,
dealing with an enquiry nade as regards the
correct age of a government servant, observed
t hus
"We think that such an enquiry and decision
were contrary to the basic concept of justice
and cannot have any value. It is true that the
order is administrative in character, but even
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an admini strative or der whi ch i nvol ves
civil consequences as already stated, nust be
nmade consistently with the rules of natura
justice after informng the first respondent
of the case of the State
The aimof the rules of natural justice is to secure justice
or to put it negatively to prevent mscarriage of justice.
These rul es can operate only in areas not covered by any |aw
validly made. In other words they do not supplant the |aw
of the land but supplenent it.-The concept of natura
justice has wundergone a great deal of change in recent
years. In the past it was thought that it included just two
rules nanely (1) no one shall be a judge in his own case
(Nenob debet esse judex propria causa) and (2) no decision
shall be given against a party without affording him a
reasonabl e hearing (audi alterampartem). Very soon there-
after a third rule was envisaged and that is that quasi-
judicial enquiries must be held in good faith, without bias
and not arbitrarily
(1) [1967] 2 S.C R 625.
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or unreasonably. But ~in the course of years many nore
subsidiary rules came to be added to the rules of natura
justice. Till wvery recently it was the opinion of the

courts that unless the authority concerned was required by
the |law under which it functioned to act judicially there
was no roomfor the application of the rules of natura

justice. The validity of that limtation is now questioned.

If the purpose of the rules of natural justice is to prevent
m scarriage of justice one fails to see why those rules
should be made inapplicableto admnistrative enquiries.

Oten tines it is not easy to draw the line that demarcates
administrative enquiries from quasi-judicial enqui ri es.

Enquiries which were considered adnministrative at one tine
are now being considered as quasijudicial in character.

Arriving at a just decisionis the aim of both quasi-
judicial enquiries as well as admnistrative enquiries. An
unjust decision in an adm nistrative enquiry may have nore
far reaching effect than a decison in a quasi-judicia

enquiry. As observed by this Court in Suresh Koshy George
v. The University of Kerala and Ors. (1) the rules of natura

justice are not enbodied rules. Wat particular rule of
natural justice should apply to a given case nmust depend to
a great extent on the facts and circunstances of that case,

the framework of the | aw under which the enquiryis held and
the constitution of the Tribunal or body of per sons
appointed for that purpose. \Whenever a cornplaint is made
before a court that sonme principle of natural « justice. had
been contravened the court has to deci de whether the -obser-
vance of that was necessary for a just decision on the facts
of that case.

It was next urged by the | earned Attorney-General that after
all the selection board was only a recomrendatory body. Its
recommendations had first to be considered by the Home
M nistry and *.hereafter by the UP.S C The fina

recommendati ons were nmade by the U P.S.C. Hence grievances
of the petitioners have no real basis. According to him
while considering the validity of administrative actions
taken, all that we have to see is whether the ultimate
decision is just or not. W are unable to agree with the
| earned Attorney-General that the reconmendati ons nade by
the selection board were of little consequence. Looking at
the conposition of the board and the nature of the duties
entrusted to it we have no doubt that its recommendations
shoul d have carried considerable weight with the U P.S.C If
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the decision of the selection board is held to have been
vitiated, it is -clear to our mnd that the fina

recomendati on made by the Commi ssion nust also be held to
have been vitiated. The recommendati ons nmade by the Union
Public Service Conm ssion cannot be di sassociated from the
sel ections made by the sel ection board which

(1) [1969] 1 S.C.R 317.
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is the foundation for the recommendations of the Union
Public Service Commission. In this connection reference my

be wusefully made to the decisionin Regina v. Crinina
I njuries Conpensation Board Ex. Parte Lain(1l).

It was next urged by the | earned Attorney-General that the
nmere fact that one of the nmenmbers of the Board was biased
agai nst sonme of the petitioners cannot vitiate the entire

proceedings. |In this connection he invited our attention to
the decision of this Court in Sumer Chand Jain v. Union of
India and another(2). Therein the Court repelled the

contention that the proceedi ngs of a departnental pronotion
commttee were vitiated as one of the nenbers of that
conmittee was  favourably  disposed  towards one of t he
sel ected candi dates. The question before the Court was
whet her the plea of mala fides was established. The Court
came to the conclusion that on the material on record it was
unable to wuphold’ that plea. |In that case there was no
qguestion of any conflict between duty and interest nor any
nmenbers of the departnental pronotion committee was a judge
in his own case. The only thing conplained of was that one
of the nenbers of the pronotion committee was favourably
di sposed towards one of the competitors. As. mentioned
earlier in this case we are essentially concerned with the
guesti on whether the decision taken by the “board can be
consi dered as having been taken fairly and justly.
One nore argunent of the | earned Attorney-General remains to
be considered. He urged that even if - we are to hold that
Naqi shbund shoul d not have participated in the deliberations
of the selection board while it considered the suitability
of Basu, Baig and Kaul, there is no ground to set aside the
selection of other officers. According to himit wll be
sufficient in the interest of justice if we direct that the
cases of Basu, Baig and Kaul be reconsidered by a Board of
whi ch Nagi shbund is not a nmenber. Proceeding further he
urged that under any circunstance no case is nmade out for
di sturbing the selection of the officers in the junior
scale. W are unable to accept either of these contentions.
As seen earlier Naqgi shbund was a party to the preparation of
the select list in order of preference and that he is shown
as No. 1 inthe list. To that extent he was undoubtedly a
judge in his own case, a circunstance which is abhorrent to
our concept of justice. Now conming to the selection of the
officers in the. junior scale service, the selections to
both senior scale service as well as junior scale 'service
were made fromthe sane pool. Every officer who had put in
a service of 8 years or nore, even if he was holding the
post of an Assistant Conservator of Forests was eligible for
bei ng selected for the senior scale service. |In fact sone
(1) [1967] 2 Q B. 864.
(2) Wit Petition No. 237/1966 deci ded on 4-5-1967.
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Assi stant Conservators have been selected for the senior
scale service. At the sane time sonme of the officers who
had put in nore than eight years of service had been
selected for the junior scale service. Hence it is not
possible to separate the two sets of officers.
For the reasons mentioned above these petitions are allowed
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and the inpugned sel ections set aside. The Union Governnent

and the State Governnent shall pay the <costs of the
petitioners.
V.P.S. Petitions all owed.
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