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BANERJEE, J.

This batch of appeals against the order of . Custons,
Exci se and CGold (Control) Appellate Tribunal (CEGAT) pertain
to classification of de-oiled rice bran extraction, ' niger
seed extraction of topioca chips and sesame seed extractions
as animal feed falling under Tariff Heading No.21 of the
Second Schedule to the Custons Tariff Act, 1975. The core
guestion thus relates to the factum of export duty / being
| eviable thereon during the relevant period CEGAT has
answered that since these products are only ingredients of
animal feed and not aninmal feed by themsel ves, the same
woul d not come within the anmbit of the termaninmal feed as
detailed in the statute. Shri Mikul Rohtagi, the Ilearned
Additional Solicitor General, appearing for the appellant,
very strongly contended that differentiation, there might be
as regards the product, but the factum of the product being
an ingredient or a supplenent to the animal feed would
definitely bring it within the scope of Heading 21 of the
Custons Tariff Act Heading 21 does not, in fact,
differentiate between the ingredients of animal feed and an
animal feed neither the entire Tariff Act introduced such a
differentiation but the factum of the sane being a part of
the whole, the same cannot escape the export duty.
Admittedly. the contextual facts depict that these are
ingredients of animal feed and it is on this score the
Tri bunal cane to the conclusion that the ingredi ent does not
by thensel ves becone an aninmal feed unless the sane is m xed
with some other el enents and since the statutory requirenent
for levy of duty is animal feed, in order to have the export
duty attributed thereto, question of the sane being not
within the anbit of the item does not and cannot arise. Be
it recorded that the termanimal feed has not been defined
in the Tariff Act and as such we are left wth no
alternative excepting noting the ordinary dictionary meani ng
of the word or the user and understanding of the word in
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conmmon parlance. In IS 9703-1980 it is found in para 0.2 as
below.- In the field of aninmal feeds manufacturing industry

a large nunber of feeding stuffs (ingredients) are utilised,
which rmay be by- products of other industries and also
subj ected to certain processing before utilisation.

IS 9703 thus recognises a distinction between the
f eedi ng stuffs (ingredients) and ani mal f eed. The
understanding of the Indian Standard Institution, as
referred in IS 9703, thus goes to suggest that ingredients
by thenmsel ves cannot be ternmed to be animal feed - It may be
a conponent or ingredient or a basic stuff, but it cannot be
terned to be animal feed. A very commpn exanple on this
score remains that of oil cakes whereas oil cakes are used
as protein supplenment inlivestock food stuffs and nmixed
with the animal feed, oil cakes by thensel ves cannot be
ternmed “to be ~an animal feed, since animal feed not only
consists /of its .ingredients but the total bulk in form
shape and size which would feed an animal. Animal feed thus
cannot be aningredient or a part of the feed but in its
entirety and as a whole taken together with even vitam ns
and cal ci um m x.

The whole substance thus is the mix and not any
specific item as such. Reference has been nmade to the
decision of this Court in Sun Export Corporation, Bonbay v.
Coll ector of Custons, Bonbay & Anr. [1997 (6) SCC 564]
wher ei n this Court.  recorded with concurrence t he
observations of the Gujarat H gh Court in the case of @G axo
Laboratories (India) Ltd. v. State of @Qujarat [1979 (43)
STC 386 CQujarat] to the affect that it cannot be said that
animal feed concentrates are not animal feed. |In the sane
manner products which supplenent aninal feed and ' which
generally added to aninal feed are also covered by the
generic termaninmal feed. The situation however, is not
the sanme in the instant matter. (In the case of Sun Exports
Corporation (supra), it was aninmal feed and animal feed
suppl enents and by reason of the exenption notification for
animal feed, this Court cane to a definite conclusion that
ani mal feed includes animal feed supplenments and as such M's
Sun Exports Corporation was declared to be entitled to
refund under the rel evant exenption notification. The brief
facts as appears fromthe decision (at page 565) leading to
these appeals are as follows: The appellant Corporation
i mported six consignnents of goods [Pre-m x of Vitanin AD 3
Mx (feed grade)] at Bonbay and seven consignments of
simlar goods at Calcutta. These consignnments were assessed
to duty under the heading 29.01/45(17) of the Custons Tariff
Act, 1975 read with Item 68 of the Central Excise Tariff
Act, 1985. The Corporation paid the duty. Later- on, it
claimed refund of the duty paid as countervailing duty
cont endi ng inter alia that the goods inported wer e
cl assifiable under Item 23.01/07 as Animal Feed and as per
Notification No.234/82-CE dated 1.11.1982, those goods were
exenpted fromlevy of duty. Accordingly, applications were
filed for refund of the countervailing duty/additional duty
paid on such inports. The Assistant Collector (Refunds)
concerned rejected the claimof the appellant holding that
the goods inported were assessable to duty under the headi ng
29.01/45(17) of +the then prevailing First Schedule to the
Custons Tariff Act read with Item 68 of the Central Excise
Tariff and therefore, the Exenption Notification dated
1.11.1982 was of no avail to the Corporation
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3. Aggri eved by the rejection of refund applications
the appellant preferred separate appeals one set before
Coll ector of Custons (Appeals), Bonbay and another set
before Collector of Custons (Appeal s), Calcutta. The
appel l ate authority at Bonbay accepted the claim of the
appel lant and granted the relief holding that the goods
inmported were in the nature of Aninmal Feed Additives and
as such fall under the heading 23.01.07. However, the
appel late authority at Calcutta rejected the claimof the
appel l ant and dismi ssed the appeal accepting the view of
Assi stant Col | ector (Refunds).

It is on this factual backdrop this Court in paragraph
14 of the report observed as below. 14. W have carefully
gone through the mnority and the majority views of the
Tri bunal . We find that Shri K CGopal Hegde who has dealt
with the issue inextenso, has taken note of the ratio laid
down by the Bonbay and Gujarat H gh Courts as well as a
subsequent deci sionof the Tribunal itself in CCE v. Punjab
Bone M1 I's (11988) 38 ELT 389 (Trib) (Appeal No.615/85-C with
E/ Cros/ 64/1988-C) for coming to a conclusion that the goods
inmported by the appellants are eligible for exenption under
Notification No.234/82. However, this view was the mnority
view and, therefore, the exenption clainmed by the appell ant
was denied. The majority view, it appears, was influenced
by the fact that ,a decision of the  Tribunal in Aries
Agro-Vet Industries (P) Ltd. V. CCE (1984) 16 ELT
467(Trib) taking ‘a'simlar view was challenged by filing
CGvil Appeal No.17 of 1984 and that was dism ssed at the
adm ssion stage. It ~must be noted that ~presumably the
amendnent to Exenption_ Notification No. 234/ 82 by a
subsequent Notification No.6/84-C E. ~dated 15.2.1984 was
not before the Court for consideration. The mgjority view
also failed to take note of the subsequent anmendnent to the
main exenption notification as well as the effect of the
amendnment as noticed by the Bonmbay High Court in dindia
Ltd. case [(1988) 36 ELT 479 (Bom]. Since we have already
extracted in extenso the decision of the Bonbay H'gh Court,
we do not think it necessary to repeat the sane.

Wiile it is true that the decision in Sun Exports
Corporations case (supra) delved into aninal feed but by
reason of the factual situation as noticed above, the same
is clearly distinguishable and, in fact, does not lend any
assistance in the matter in issue.

It is on this perspective it can not but be held that
the oil cakes and rice bran as exported by the | respondents
cannot thus be terned to be animal feed war ranti ng
i nvocation of Heading 21 of the export tariff wunder the
Custonms Act. The Judgnent of the Tribunal cannot be faulted
in any way. This batch of appeals therefore fail and are
di sm ssed wit hout however any order as to costs.




