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ACT:

I ndi an Penal Code (Act 45 of 1860) ss. 441 and 447-Crim nal
Trespass- Actual presence of person who is intended to be
annoyed i f necessary.

HEADNOTE:

On the success of a suit filed in 1951 by the appellant he
obtai ned actual physical possession of aland in 1963 by
evicting the respondents with police help. The respondents
trespassed on the land after two weeks from ’'their
ejectment. and they were found making preparations for
construction of banboo structures. The respondents were
convicted under s. 441/447 |.P.C. by the Magistrate, and the
conviction was affirmed by the Sessions Judge. But the High
Court, on a revision acquitted the respondents as it was of
the view that the appellant was not in actual possession of
the property and that the conplai nant must not only be in
actual possession but also be present at the tine of the
trespass so as to bring the offence undeR s. 441/447 |.P.C.
In appeal this Court,

HELD :-The Hi gh Court was in error in holding that the
appel  ant was not in actual possession of the property. The
land in dispute was |lying vacant after the appellant
obt ai ned possessi on and the actual possession nust be of the
appel | ant. Further the |law does not Require that the
intention nust be to annoy a person who is actually  present
at the tinme of the trespass.

On the facts of this case there could not be any doubt ' that
the intention of the respondents was to annoy the appellant
who was in possession of the case land. There could have
been no hope on the part of the respondents that they would

be able to stay in possession of the |and. After twelve
years of litigation the appellant was able to obtain
Possession, and only after two weeks after that day the
respondents chose to trespass and start construction. Any

other dom nant intention could not be found which pronpted
the trespass. [427C, F]

Mat huri and GtherS v. State of Punjab, [1964] 5 S.C.R 916;
927, followed.
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JUDGVENT:

CRI'M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 5.

of 1967.
Appeal by special l|eave fromthe judgment and order dated
May 11, 1966 of the Calcutta Hi gh Court in Crimnal Revision
No. 188 of 1966.
Sukumar Ghose, for the appellant.

D. N. Miukherjee, for respondents Nos. 1 to 8.

P. K. Chakravarti, for respondent No. 9.
The Judgrment of the Court was delivered by
Sikri, J. This appeal by special |leave is directed against
the judgnment of the High Court at Calcutta allowing the
crimna
426

revi sion and acquitting the respondents of the charge under
S. 447, 1.P.C
The only question which arises in the, present appeal is
whet her ‘on~ the facts and circunstances of the case the
i ntent to-annoy the appellant has been established. The |aw
on the point is now settled by this Court in Mthuri and
O hers v. State of Punjab (1). Das Gupta, J., speaking for
the Court, after reviewng the authorities, stated the |aw
t hus :

"The correct position in law nmay, in our
opi ni on, be stated thus : - In order to
establish that the entry on the property was
with the intent to annoy, intimdate or
insult, it is necessary for the Court to be

satisfied t hat causi ng such annoyance,
intimdation or insult was the aim of the
entry, that it is not~ sufficient for that
purpose to show nerely that the nat ura

consequence of the entry was likely to be
annoyance, intimdation or insult, and that
this likely consequence was known to the

person entering; that in deciding whether the
aim of the entry was the causing of such
annoyance, intimdation-or insult, the Court
has to consider all the rel evant circunstances
including the presence of know edge that its
nat ural consequences woul d be such annoyance,
intimdation or insult and including also the
probability of something else thenthe causing
of such intimdation, insult —or annoyance,
being the donminant intention which pronpted

the entry.”
This judgnent was not brought to the notice of the  High
Court in this case. In viewof this judgnent it is not

necessary to re. viewthe earlier H gh Court cases:

The appellant gave the history of the dispute between
hi nsel f and the respondents in his evidence. He stated that
he and his three brothers filed title suit No. 404 of 1951
in the first Court of Munsiff at Seranmpur against the
r espondent Fagu Shaw praying for ejectnent and khas
possession of the land in dispute; the, respondent Fagu Shaw
contested the 'suit; on May 23, 1954, a decree of ejectnent
was passed; against the judgnent and decree the respondent
Fagu Shaw preferred an appeal before the District Judge and
the appeal was dism ssed; the respondent Fagu Shaw preferred
a second appeal to the Calcutta H gh Court which was
di smissed summarily; the appellant executed the decree and
in September 1962 when the Nazir of Serampur GCvil Court
with process servers went to take delivery of possession of
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t he case,
(1) [1964] 5 S.C R 916, 927.
427

 and the respondent resisted and refused to gi ve possession
however on February 3, 1963, the Nazir with police help went
to the spot for delivery of possession and the appell ant
obt ai ned actual physical possession. The appellant further
stated that the land was in their possession from February
3, 1963 upto February 17, 1963, when the present occurrence

took place. It appears that the respondents trespassed on
the land on the, night of February 16, 1963, and on February
17, 1963, they were found nmaking pr eparati ons for

construction of banboo structures on the case |and and sone
banboo pegs had al ready been post ed.

Now t he question arises whether the intention of the respon-
dents was to annoy the appellant or not within the neaning
of s. 441, |I.P.C. It seens to us that on the facts of this
case there cannot be any doubt that the intention of the
respondent's was to annoy the appellant who was in possession
of the case |l and.” There could have been no hope on the part
of the respondents that they would be able to stay in
possession of the land. ~The litigation started in 1951 and
it was on February 3, 1963 that the appellant was able to

obtain possession. It is only after two weeks after that
day that the respondents chose to trespass and start
construction. In this case we cannot find any other dom -

nant intention which pronpted the trespass.

The High Court seens to have proceeded on the footing that
the appellant was not in actual possession of the property
and further that the law requires that the conplainant nust
not only be in actual possession but al so be present at the
time of trespass so as to bring the offence wthin the
provisions of s. 441/447, |.P.C. In our viewthe H gh Court
was in error in holding that the appellant was not in actua
possession of the property. The land in dispute was 'lying
vacant after the appellant obtained possession and the
actual possession nmust be of the appellant. Further the | aw
does not require that the intention nmust be to  annoy a
person who is actually present at the tinme of the trespass.
In the result the appeal is allowed, the judgnent ~of the
Hi gh Court set aside and the judgnment and order ~of t _he
Magi strate 1st C ass Seranpur, which was affirmed by the
| earned Additional Sessions Judge, Hoogly, restored.

We nay nention that the Magistrate sentenced the respondents
to pay a fine of Rs. 100 each and in default to suffer
rigorous inprisonment for one nonth. W are of the view
that the Magistrate was rather lenient to the respondent
Fagu Shaw who, seens to be an inveterate trespasser, and in
the circunstances of this case the Magi strate should / have
sentenced himto inprisonnment however short.

Y. P. Appeal al | owed.
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