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On being satisfied that the appell ant-conmpany was unabl e
to neet the obligations of making the paynment of the anmounts@@
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due to the creditors, the | earned Single Judge of the H gh@
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Court vide his order dated 5th Septenber, 1997 directed its
winding up. Oficial Liquidator attached to the Court was
appointed as Liquidator of the conpany with directions to
take charge of the assets and other properties’ of the

appel | ant - conpany. The notice of the winding up order was
directed to be published in the Indian Express and  Dainik
Tri bune. The operation of the order of the learned Single

Judge was stayed by the Division Bench of the Hi gh Court in
Cvil Appeal No.26 of 1997 on 18.9.1997. The appell ant
thereafter filed Reference under Section 15(1) of the Sick
I ndustri al Conpani es ( Speci al Provi si ons) Act, 1985
(hereinafter referred to as the 'Act’) before the Board for
Industrial and Financial Reconstruction (hereafter referred
to as "the Board"). The appellant then noved an application
in the H gh Court under Section 22 of the Act with a prayer
for staying the proceedings arising out of the Conpany
Petition No.111 of 1985 which was the subject matter of
Conpany Appeal No.26 of 1997. The application was rejected
by the Division Bench of the H gh Court vide the | order
i mpugned herein. After holding that as no proceedi ngs under
the Act of 1985 were pending on the date of passing of the
winding up order, the application under Section 22 of the
Act was msconceived. It was further found that no such
proceedi ngs were pending even on the date of passing of the
said order by the Division Bench in Conmpany Appeal No.26 of
1997 and only on the basis of a Reference made to the Board
the proceedings of winding up petition could not be ordered
to be held in abeyance. Not satisfied with the order of the
Di vision Bench of the Hi gh Court, the appell ant-conmpany has
preferred this appeal. Sone of the facts relevant for the
purpose of determining the controversy in this appeal are
that the respondent-bank filed a Conpany Petition No.111/95
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on 30.9.1995 under Section 433(e)&(f) and Section 434 of the
Conpani es Act, 1956 for wi nding up of the appell ant-conpany
on the ground that the conmpany had been unable to pay the
loan of Rs.50 lacs and the agreed rate of interest thereon

On 14.12.1995 a compromise was arrived at between the
parties whereby the appellant conpany agreed to pay nmonthly
instal mnents as per stipulations nade in the conprom se deed.
In pursuance to the conpromise arrived at between the
parties, the appellant-conpany clainmed to have paid the
instalments and conpleted the full paynment of principa

amount of Rs.50 lacs. Regarding interest, the conpany
referred to further transactions between the bank and its
other sister concerns.  However, instead of agreeing wth
the request of the conpany to return the collateral security
of 5 lacs shares of Rs.10/- each aggregating to Rs.50 |acs,
the respondent- bank is stated to have insisted for paynent
of instalnment for the nonths of October and Novenber, 1996
as per conpromse. It is contended that having failed to
get the /security the appell ant-conpany per force had
defaulted the payment of balance anpunt towards interest
with t he result that the ~respondent - bank noved an
application before the Conpany Judge in Conmpany Petition
No. 111/95 praying for revival of the winding up petition.
The |learned Single Judge admtted the petition for hearing
and passed an order for issuance of publication vide its
orders dated 14.3.1997. Feeling aggrieved, the appellant
herein preferred a special |eave petitionin this Court
which was wi thdrawn on 28th August, 1997 purportedly with a
view to approach ‘the |earned Conpany Judge wth fresh
proposal of settlenment. An application was noved before the
| earned Conpany Judge wherein the appell ant proposed to pay
al | eged bal ance principal anpbunt of Rs.14,11,010/- and the
amount of Rs.7,06,120/- as interest thereon in. nonthly
instal ment of Rs.2 |lacs each to be paid on or before 7th day
of each English cal endar nonth together with future interest
at the rate of 12% per annumthereon on a reduci ng  bal ance
basis till the Iliquidation of the entire anount. The
aforesaid application was dism ssed by the | earned Conpany
Judge on 5th Septenber, 1997 when he directed the wi nding up
of the conpany. As noticed earlier, during the pendency of
the appeal filed against the order of the |earned Conpany
Judge, a petition for Reference under Section 15(1) of the
Act was preferred before the Board on 30th Septenber, 1997.
Shri  Anurag Kunmar Aggarwal, the | earned counsel _appearing

for the appellant has subnmitted that the Division Bench of @
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the High Court conmitted a m stake of law in interpreti ng@®

JJJJJIIIIIIIIIIII

Section 22 of the Act and by hol ding that the  proceedi ngs
appearing in Section 22(1) of the Act, neant the proceeding
upto the stage of passing of wi nding up order by the Court
and not thereafter. It is contended that the High ' Court
conpletely ignored the mandate of the Section which provided
that no proceedings for the winding up of the industria
conpany shall lie or be proceeded with further in respect of
the industrial conpany when an enquiry under Section 16 is
shown to be pending or any claimreferred to under Section
17 or under preparation or consideration of sanctioned
schenme or under the inplenmentation or when an appeal under
Section 25 relating to an industrial conpany was pending.
According to the learned counsel, after the filing of the
application wunder Section 15 an enquiry under Section 16 of
the Act is deenmed to be pending warranting the stay of the
proceedings in ternms of Section 22 of the Act. Shri Jagdip
Ki shore, the |earned counsel who appeared on behalf of the
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respondent -bank submitted that the reasoning of the High
Court was based upon proper appreciation of the |ega

position and as no enquiry under Section 16 of the Act was
pending at the tine the order of the winding up of the
conpany was passed, the proceedings for winding up of the
conpany, could not be stayed. Relying upon the judgnment of
the Karnataka Hi gh Court in Shannmugamv. Maharashtra State
Co-operative Cotton Growers Marketing Federation Ltd. [1991
(70) Comp. Cases 440], the |l earned counsel has tried to
make a distinction between the stage prior to the passing of
order of wnding up and thereafter. The Karnataka Hi gh
Court had held: "The Court nust not fail to notice that
there is always a difference between an order in w nding up
and an order of wnding up of a conpany. CGeneral |l y
understood, an order in winding up is any order made by the
conpany court from-the time the conpany petition is
presented till the final order-of w nding up the conpany is
made. An order of winding upis the culmnation of the
petition /presentedto the court either under Section 398 or
section. ‘433 or section 583.  Therefore, the distinction is
only at the stage at whichthe order is made by the court."

The Act is shown to have been nmade, in public interest,
with a viewto securing the tinely detection of sick and
potentially sick conpanies owning industrial wundertakings,
the speedy determination by a Board of experts of the
preventive, aneliorative, renedial and ot her nmeasures which
need to be taken with respect to such conpanies and the
expedi tious enforcenent of the neasures so determned and
for matters connected therewith or incidental thereto. The
obj ect of the Act appears to be to afford maxinum protection
of enploynent, optinmise the use of~ financial resources,
sal vaging the assets of production, realising the  anpunts
due to the Banks and to replace the existing time consum ng
and i nadequate machinery by efficient machinery for
expeditious determ nation by a body of experts to safeguard
the econony of the country and protect viably sick wunits.
Chapter |1l deals with the reference, enquiries and cl ains.
Section 15 provides that when an industrial conmpany becones
a sick industrial company as defined under Section 2(o) of
the Act, the Board of Directors of the Company, shall
within 60 days fromthe date of finalisation of the duly
audited accounts of the company for the financial year make
a reference to the Board for determ nation of the measures
whi ch shall be adopted with respect to the conpany. ~ Section
16 obliges the Board to make such enquiry as it may deemfit
for determ ning whether any industrial conpany had becone a
sick industrial conpany in accordance with the procedure
prescri bed therein. Expl anation to Sub-section (3) of
Section 16 was inserted by Act No.12 of 1994 whi ch provides:
"Expl anation--For the purposes of this sub-section, an
inquiry shall be deened to have commenced upon the receipt
by the Board of any reference or information or upon its own
know edge reduced to witing by the Board."

It follows, therefore, that fromthe date of subm ssion
of reference under Section 15, an enquiry shall be deened to
have been comenced for the purposes of Section 22 of the
Act . This Court dealt with this aspect of the nmatter in
Real Value Appliances Ltd. v. Canara Bank & Os. [ 1998
(5) SCC 554] and held as under:

"I'n our view, when Section 16(1) says that the BIFR can
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conduct the inquiry 'in such manner as it may deemfit’, the
said words are intended only to convey that a wide
di scretion is vested in the BIFRin regard to the procedure
it may follow for conducting an inquiry under Section 16(1)
and nothing more. 1In fact once the reference is registered
after scrutiny, it is, in our view, mandatory for the BIFR
to conduct an inquiry. |If one |looks at the format of the
reference as prescribed in the Regulations, it will be clear
that it contains nore than fifty columms regardi ng extensive
financial details of the Conpany’'s assets, liabilities, etc.
Indeed, it wll be practically inpossible for the BIFR to
rej ect a ref erence out ri ght wi t hout cal ling for
i nformati on/ docunments or - without hearing the Conpany or
other parties. Further, the Act is intended to revive and
rehabilitate sick industries before they can be wound up
under the Conpani es Act, 1956. \Whether the conpany seeks a
declaration that it is sick or sonme other body seeks to have

it declared as a sick conpany, it is, in our opinion
necessary that the Conpany be heard before any fina
deci sion is taken under the Act. It is also the legislative

intention to see that no proceedi ngs agai nst the assets are
taken before any such decision is given by the BIFR for in
case the Conpany’s assets are sold, or the conpany wound up
it may indeed become difficult later to restore the status
guo ante. Therefore, in our view, the H gh Court of
Al | ahabad in Industrial Finance Cor pn. of India wv.
Maharashtra Steels Ltd. [1990 (67) Conp Cas 412(All)], the
H gh Court of Andhra Pradesh in Sponge Iron India Ltd. V.
Neelinma Steels Ltd. « [1990 (68) Conp Cas 201 (AP)], the High
Court of Hi machal Pradesh in Oissa Spongelron. Ltd. V.
Ri shab Ispatt Ltd.[1993 (78) Conp Cas 264 (HP)] are right in
rejecting such a contention and in holding that the inquiry
nmust be treated as having conmenced as soon as the
registration of the reference is conpleted after scrutiny
and that fromthat tinme, action against the Conpany’'s assets
must remain stayed as stated in-Section 22 till final
deci sions are taken by the BIFR."

Learned counsel appearing for the respondent has subnitted
that such an interpretation would defeat the ends of justice
and nmeke the petitions under the Conmpanies Act, infructuous
i nasmuch as any unscrupulous litigant, after suffering an
order of winding up, may approach the Board nerely by filing
a petition and consequently get the proceedings in the
Conpany Case stayed. Such a grievance may be justified and
the subm ssion having substance but in view of the | anguage
of Sections 15 and 16 of the Act particularly Explanation to
Section 16 inserted by Act No.12 of 1994, this Court has no
option but to adhere to its earlier decision taken in Rea
Val ue Appliances (Supra). Wiile interpreting, this Court
only interprets the Iaw and cannot legislate it. If a
provision of lawis msused and subjected to the abuse of
process of law, it is for the Legislature to anend nodify or
repeal it by having recourse to appropriate procedure, if
deened necessary.

Hence, we find it difficult to agree with the findings

of the Hgh Court to the effect: "The expressi on@
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"proceeding’ appearing in Section 22, sub- section (1) of
the Act nmeans the proceeding upto the stage of passing of
winding up order by the Court. |In terns of Section 22(1)
the proceedings for wnding up of the company cannot be
proceeded w th and all such proceedings shall remain stayed
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till the conclusion of the proceedings before the BIFR if an
enquiry is pending under Section 16 of 1985 Act or any
schene is framed under Section 17 of the said Act. Thi s

provision is not attracted in a case in which the order of
wi ndi ng up has al ready been made because once the w nding up
of the conpany conmes to an end, and other provisions in the
Conpani es Act, 1956, relating to the conpany in |iquidation

cones into play and the official liquidator, after taking
possession of the assets of the conpany in |iquidation has
to di scharge the functions as specified in vari ous

provisions of the Conpanies Act, relating to the conpany in
l'iquidation.”

Section 22 of the Act provides:

"Suspensi on of legal proceedings, contracts, etc.-- (1)
VWere in respect of an industrial conpany, an inquiry under
section 16 is pending or any schene referred to under
section 17 is wunder preparation or consideration or a
sanctioned schene is under inplenentation or where an appea
under section 25 relating to an -industrial conmpany is
pendi ng, then, notwi thstanding anything contained in the
Conpanies Act, 1956 (1 of 1956), or any other law or the
menor andum and articles of association of the industria
conpany or any other instrunment having effect under the said
Act or other |law, no proceedings for the winding up of the
i ndustrial conmpany or for execution, distress or the 1like
against any of the properties of the industrial conpany or
for the appointnment of a receiver in respect thereof and no
suit for the recovery of noney or for the enforcenent of any
security against the industrial conpany or of any guarantee
in respect of any loans or advances granted to t he
i ndustrial conpany shall |lie or be proceeded with further
except with the consent of the Board or, as the case may be,
the Appellate Authority.

(2) Were the nanagenent of the sick industrial conpany
is taken over or changed in  pursuance of any schene
sancti oned under section 18, notwi thstandi ng anything
contained in the Conpanies Act, 1956 (1 of 1956), ~or any
other law or in the menorandum and articles of association
of such conpany or any instrunment having effect under the
said Act or other |aw-

(a) it shall not be lawful for sharehol ders of such
conpany or any other person to nonminate or appoint any
person to be a director of the Conpany;

(b) no resolution passed at any neeting of the
shar ehol ders of such conpany shall be given effect to unless
approved by the Board.

(3) Were an enquiry under section 16 is pending or any
schenme referred to in section 17 is under preparation  or
during the period of consideration of any schene under
section 18 or where any such schene is sanct i oned
thereunder, for due inplenentation of the schene, the Board
may by order declare with respect to the sick industria
conpany concerned that the operation of all or any of the
contracts, assurances of property, agreenent, settlenents,
awards standing orders or other instruments in force, to
whi ch such sick industrial conmpany is a party or which my
be applicable to such sick industrial conpany inmediately
before the date of such order, shall remain suspended or
that all or any of the rights, privileges, obligations and
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liabilities accruing or arising thereunder before the said
date, shall remain suspended or shall be enforceable wth

such adoptions and in such manner as may be specified by the
Boar d.

Provided that such declaration shall not be made for a
peri od exceeding two years which may be extended by one year
at a tine so, however, that the total period shall not
exceed seven years in aggregate.

(4) Any declaration mnmade under sub-section (3) wth
respect to a sick industrial conpany shall have effect
notw t hstanding anything contained in the Conpanies Act,
1956 (1 of 1956), or any other law, the nenorandum and
articles of association of the conpany or any instrunent
having effect wunder  the said Actor other law or any
agreement or any- decree or order of a court, tribunal
of ficer~ or other authority or of any submi ssion, settlenent
or standing order and accordingly, --

(a) any renedy for ~the -enforcenent of any right,
privilege, obligation and liability suspended or nodified by

such declaration, and all proceedings relating thereto
pending before any court, tribunal,  officer or other
authority shall renmain stayed or be continued subject to

such declaration; @ and
(b) on the declaration ceasing to have effect--

i) any right, privilege, obligation or liability so
remai ni ng suspended or nodified, shall becone revived and
enforceable as if the declaration had never been nmade; and

ii) any proceeding so remai ning stayed shall be
proceeded with, subject to the provisions of any |aw which
may then be in force, fromthe stage which had been reached
when the proceedi ngs becane stayed.

(5) In computing the period of Iimtation for the
enf or cenent of any right, privilege, obl i gati on or
liability, the period during which it or the remedy for the
enforcenent thereof remains suspended under the section
shall be excluded.” It 1is true that for invoking the
applicability of Section 22 it has to be established that an
inquiry under Section 16 is pending or any schene referred
to wunder Section 17 is under preparation or sanctioned
schene is under inplenmentation or an appeal under Section 25
to an industrial conpany is pending. But it cannot be said
that despite existence of any of the aforesaid  exigencies
the provision of Section 22 would not be attracted after the
order of winding up of the conpany is passed. The words "no
proceeding for winding up of the industrial conpany or for
execution distress or the |ike against any of the properties
of the industrial conpany or for the appointnent of receiver
in respect thereof shall lie or be proceeded with further
leave no doubt in our mnd that the effect of the section
would be applicable even after the winding up order is
passed as no proceeding even thereafter can be proceeded
with further under the Conpanies Act. The High Court
appears to have not taken note of the aforesaid words i.e.
to be proceeded with further. As the inpugned judgrment is
based upon wong assunption of the provision of |aw and
conpletely ignoring the vital words noticed herei nabove, the
sane cannot be sustained. |t has been further suggested on
behal f of the respondent-bank that the action of the
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appel l ant was nal afide i nasnuch as it sought time from the
court to make the paynent of the anbunt due and after
seeki ng i ndul gence nul afidely nade the reference to the BIFR
on 30th Septenber, 1997. It is contended that after the

order of the wi nding up and appoi ntnment of the |iquidator,
the Board of Directors had no jurisdiction to nove the BIFR
by passing a resolution. Such a subm ssion cannot be
accept ed. In a wnding up petition the Iliquidator is
appointed to protect the assets of a conpany for the benefit
of its creditors, secured and unsecured and others. It is
not the function of the official liquidator to start the
process of rehabilitation of the conpany as is aimed at
under the Act. Despite appointnent of the officia

liquidator, the Board of Directors continue to hold al

residuary powers for ~the benefit of the conpany which
includes the power to take steps for its rehabilitation

The Board of Directors in the instant case were not in any
way by any judicial order debarred fromtaking recourse to
the provisions of the Act for the purposes of rehabilitation
of the ‘company. If there existed a power, its exercise
cannot be terned to be nalafide  only because it was
initiated after availing the opportunity to nake the paynent
of the ampbunts due and passing of the order of w nding up of
the conpany. It may al so be noticed that wi nding up order
passed under the Conpanies Act is not the cul mination of the
proceedi ngs pending before the Conpany Judge but is in
effect the commencenent of the process.. The ultinmate order
to be passed in such a petition is the dissolution of the
conpany in terns of Section 481 of the Conpani es Act. The
words "shall be deened to comence" in Section 441 of the
Conpanies Act clearly show the intention of the |egislature
that although the winding up of a petition does not in fact
comence at the tine of presentation of the petition itself

but it shall be presunmed to conmence fromthat stage. The
word "deemed" used in the Section would thus nean,
"supposed”, "considered", "construed", "thought", "taken to
be" or "presuned". During the course of the proceedings it

was pointed out that as the application filed by the
appel l ant under Section 15 of the Act has been dism ssed by
the Board on nerits, the proceedings before the ~Conpany
Judge cannot be stayed. However, ~the |earned counse

appearing for the appellant placed on record the copy of the
order passed by the Board which shows that the application
has not been disnissed on nerit but on the ground: "A
perusal of the facts of the case and the  various orders
passed by the Punjab & Haryana High Court as also the
Supreme Court revealed the position that the  Punjab &
Haryana H gh Court had passed an order of winding up. the
conpany on 5.9.97 i.e. before the conpany’s reference to
the BIFR Further, the Suprene Court had ordered that no
further proceedings in winding up shall be taken before the
Hi gh Court. The Bench observed that the w nding up  order
had not been quashed which could have resulted in the
restoration of the position as it stood on the date  of
passing of the order which had been quashed. The stay  of
the order neant that the orders which had been stayed woul d
not be operative fromthe date of the passing of the stay
order and it did not nean that the order had been w ped out
from existence. |In the circunstances, the Bench held that
since the conmpany had been ordered to be wound up before its
reference to BIFR, the Board no |onger had the jurisdiction
to continue with further proceedings."

It is further subnmitted that an appeal against the

aforesaid order has been filed before the AAIFR, which is@@
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still pending. In the |light of what has been noticed@@
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her ei nabove we are of the opinion that the order of the H gh
Court impugned in this appeal cannot be sustained. The
appeal is accordingly allowed by setting aside the order of
the H gh Court with a direction that the proceedi ngs pendi ng
before the Conpany Judge shall remain in abeyance till the
di sposal of the application/appeal before the authorities
under the Act. No costs.




