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CASE NO. :
Wit Petition (civil) 418 of 1996

PETI TI

ONER:

PARENTS ASSOCI ATI ON AND ANR.

Vs.

RESPONDENT:

UNI ON

OF | NDI A AND ORS.

DATE OF JUDGVENT: 28/ 01/ 2000

BENCH:

V. N. Khare, M J. Rao

M JAGANNADHA RAQO, J.

This wit petition is filed by the Parents’

Associ ation of Ten Years Students, Andaman and Ni cobar
Islands (Port Blair) ( hereinafter called Ten Years
Cat egory) and one P. Pratapan, Port Blair.” The
respondents are the Union of India, represented by the
Secretary, Mnistry of Hone Affairs, New Del hi and the
Secretary, Mnister of Human Resources and Devel opnent
(respondents 1(a) and 1(b), the Lt. Governor

(respondent 3) and the Secretary

(Educati on) (Respondent

t he

4) of the Andanman and Ni cobar |slands, Port Blair.

The petitioners filed the above Wit Petition
(under Order 1, Rule 8, C.P.C ), seeking to set aside

the proceedings of the Union of India, Mnistry of

Affairs dated 14.2.84, 4.9.91, 30.5.96 as being

violative of Articles 14, 15, 16, 19(1)(g) and 21 of
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Constitution of India. Directions were sought for
fram ng Consol i dated Regul ati ons under Article
240(1)(a) of the Constitution of India in relation to
al l ot ment of seats for higher educational courses (

pr of essi onal and technical) and for public

enpl oynment / appoi ntment for all permanent residents of
the Islands, in conformty with Articles 14, 15 and 16
of the Constitution of India, to redefine "local’ and
"permanent resident’ by renoving all discrimnation on

the basis of race, descent, place of birth etc to
di vi de

the entire community of school |eaving
student s/ permanent residents into two categories (i)
Tribals and (ii) others subject to the condition that
they have studied for ten years in the |Island and

passed the qualifying exam nation from schools in the

I sl ands and not to give executive instructions,

The facts of the case are as foll ows:

In the Andaman and Ni cobar |slands, there are
several categories of persons residing - (i)tribals
(ii)those who settled there prior to 1942 (iii) others

who settled after 1942 under rehabilitation  schenes
and

(iv) those who have gone to the island for business or
pr of essi onal purposes and who have put in 10 years

education. The wit petitioners belong to the last of
these categories. As to who are the pre 1942 settlers

and post 1942 settlers we shall explain later.

Quotas were fixed for the above said categories of
persons under various orders, fromtinme to time, for

purpose of adm ssion to Engineering/ Mdical etc.
seats.
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These seats are reserved in various colleges in the

Indian mainland fromtine to time.

We nay nmeke it clear, even at the outset, that the
"quotas’ fixed in the various proceedi ngs, except the
guota fixed for Tribals, do not fall under Article

15(4) at all. The question of the validity of the
quot as

for the Central Covernment servants, the pre-1942 and
post 1942 settlers and the 10 year old is to be
consi dered on the basis of Article 14 and not under

Article 15(4).

The inmpugned order of the Central Governnment is
dated 30.5.96 and refers to the quotas fixed fromtime

to time, nanely, by the notifications of the Mnistry

of
Home Affairs dated 7.3.81, 4.9.91, then to criteria
fixed by the Supreme Court’s interimorder dated
6.8.1993, and finally to the criteria fixed by the
. Andaman and Ni cobar Adm ni stration on 23.4.94 and by
e

Lt. Governor on 6.8.94. The order of the Lt
Gover nor

dated 6.8.94 was quashed by the Cal cutta H gh Court.
Then the Central Government passed the order dated
30.5.96 and fornul ated fresh quota system for various

categories and the said quotas are now inpugned in
this

wit petition. The relevant categories have been
classified in the i mpugned order as foll ows:

(i) Tribals

(ii) Deputationists and Central Governnment Enpl oyees
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(iii) Pre 1942 - Settlers

(iv) Post 1942 - Settlers under re-settl enent Schemnes

(v) OGher locals with 10 years education in Islands

(The wit petitioners belong to this category and this
category is classified as category (iv) in the inpugned
notification dated 30.5.96

(vi) Merit candi dates.

and various percentages of quotas have been fixed.

However,  no ~specific quota has been fixed for the
"merit

candi dat es’ .

It will be advantageous to refer to the quotas

fixed fromtine to tine in the earlier orders of the
Central CGovernment, and in-the interimorder of the
Suprenme Court dated 6.8.93 and by the Lt.  Governor of

the Islands and the quotas now fixed-in the present

i mpugned or der dated 30.5.96 of the Centra
Gover nment .

They are as foll ows:

Category Criteria Criteria Criteria Criteria Criteria
Criteria of approved approved as per as per as per fixed by
resi dents by WMHA by MHA Suprene order of orders of MHA on on
7.3.81 on 4.9.91 Court’s AN adm. A&N Adm.  30.5.96 order
dt. dat ed dat ed 6.8.93 25.4.94 6.8.94

1 2 3 4 5 6

. Tribals 20% 20% 20% 20% 20% 20%

. Deputation ists and Central 10% 10% 50% 50% 10%
10% Govt. (For (For Enpl oyees category category I 11

[, Pre 1942 50%50% 111 111 17.50% 50% settlers
(For (For (For (For category category 1V [V category
category 11l I1l and and II1) Ill and and and 1V) V) V) V)

Iv) IV Settlers 17.50%in re- (For settlenent category
schenes V) after 1942

V. O her 20% 20% 35% 20% | ocal s for for for for with
10 category category category category yrs. V V. V V
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education in |Islands

VI . Merit - - 30% 30% - -

Tot al 100% 100% 100% 100% 100% 100%

* The definition of Central Government Enployees
changed to include only Central CGovernment enployees wth
transfer liability to serve outside the UT Adm nistration
The Central CGovernnent enpl oyees havi ng no transfer
l[iability to serve outside the UT Adm. were included in
Cat egory V.

** The Suprenme Court’s order stated that "50% shall be
di stributed proportionately in accordance with the break-up
indicated in categories 2, 3.and 4 in the order dated 4th
Sept enber, 1991":

X I ncl uded deputationists, Central CGover nirent
Enpl oyees and ot hers who were not in-any other category.

It will be seen fromthe above tabul ar statenent

that in various proceedings, the local Tribals of the

I sl ands (Category |) have been given a quota of 20%

seats. In the proceedings dated 7.3.81, 4.9.96 of the

Central CGovernnent and the proceedi ngs of the Lt.

Governor dated 6.8.94 and in-the inmpugned order of the

Centr al CGovernment dated 30.5.96, 10% seats are
reserved

for t he deput ati oni sts and Central CGover nirent
Enpl oyees.

There is no dispute before us regarding these quotas.

The wit petitioners are, as already stated, the
"other locals with 10 years education in the Island"
(category V). In the earlier orders of the Central
Covernment dated 7.3.81 and 4.9.91, this category was
gi ven a quota of 20% of the seats but the said
percentage was increased to 35% and the quota for the
pre-1942 and post 1942 settlers was reduced by the Lt.
CGovernor in his orders dated 6.8.94. That was quashed
by the Calcutta H gh Court. After a fresh survey, the

Central Governnent has now passed the inmpugned order
on
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30.5.96 and reduced the 35% quota of the petitioners’
category to 20% and brought back the 50% quota for the
pre-1942 and post 1942 settlers. This is the cause of
action for the wit petition

The | earned senior counsel for the petitioners Sr

K. Sukumar an cont ended that the reduction of the quota
for the petitioners category from35%to 20% was
violative of Articles 14 and 15 of the Constitution of
India, that the pre and post 1942 settlers could not

have bheen given 50% quota and that in the inpugned
or der

of the Central Governnent dated 30.5.96, no provision

was made for nmerit quota and this was not pernmnissible.

On the other hand, |earned senior counsel for the
Central CGovernnment Sri P.P.Mal hotra and the ot her

| ear ned senior counsel Sri S.B.Sanyal and Sr

M C. Bhandare supported the above order of the Central

Gover nmrent .

The foll owing points arise for consideration:

(1) Whether the reduction of quota for the "locals
with 10 years education" from35%to 20%is illegal or
ot herwi se vitiated?

(2) Wether the provision for 50% quota for the pre

and post 1942 settlers suffers from any |ega
infirmty?

(3) Whether the inpugned order has not nmade any

provision for merit candi dates?

Point 1 and 2:

We shall initially refer to the various orders
passed by the Central Governnent fromtine to tinme and

to the various orders of the Calcutta H gh court
passed
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earlier.
On 7.3.81, the Central CGovernnment made certain

categorisation and fixed certain quotas as shown in

the
Table. The sane were revised again on 29.2.88 by the
Central CGovernnent ( not shown in the Table). The
sai d
order dated 29.2.88 of the Central Governnment was
chal l enged in CR No.5321(W/1988 in the Calcutta Hi gh
Court. MK Mikherjee, J.- (as he then was) in his
judgrment” dated 18.7.90 while upholding the policy of
t he
Central CGovernment in fixing quotas for students of
different categories including the ‘local born” in
Vi ew

of their ‘econonic and educational® backwardness,
however

observed that "while considering the case of those

Wi th
10 years education in the |Islands, there was no
justification in excluding their students who may have
al so a mnimum of 10 years continuous education in the
I sl and and passed the school exanination". It was
observed that the definition of ‘local candidate’
contained in the order dated 14.2.84 shoul d be anmended
so as to include such students.
Thereafter, Ms. Ruma Pal, J. in C O 9115(W of
1991 passed certain orders on 11.6.91 but recalled the
same on 9.8.91. The |learned Judge observed that it
was

not clear whether the Central Governnent had passed
fresh orders in the light of the judgnent of

M K. Mukherjee, J.(as he then was).

It was at that stage that the Central Governnent

passed orders dated 4.9.91 fixing various quotas
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(referred to in the Tabular Statenent). These quotas

were nodified by the Lt. Governor on 25.4.84 by
reduci ng

the percentage fixed for the pre-1942 settlers and

post -

1942 settlers (under schenes). This order dated
25.4.84

was quashed by Tarun Chatterjee,J. in C.O78(w of
1994

dated 27.7.94 on the ground of violation of principles

of natural justice, inasmuch as the pre and post 1942

settlers were not heard before reducing their quota.

Thereafter the Lt. Covernor passed a fresh order
dat ed

6.8.94 after hearing the affected parties. The said

order was again challenged in CO11514(W of 1995 by
t he

‘Local Born Association’ . Samaresh Banerjee, J. in
an

el aborate judgnent dated 31.1.96 after referring to
t he

history of the litigation, quashed the said order of
the

Lt. CGovernor dated 6.8.94, giving various’ reasons.
It

will be necessary to briefly refer to- the said
reasons.

The | earned Judge while stating that there was no

need to go into the question of the jurisdiction of
t he

Lt. Governor to nodify the orders of the Centra

Governnment dated 4.9.91, observed that it was- obvious

that Lt.Governor’'s orders dated 6.8.94 were ‘adhoc’ or

tentative and were neant only for the then "current”

academc year. It was held that the Lt. Governor’s

orders nmaking a tentative decision was contrary to the

direction of Tarun Chatterjee, J. that a final order
was

to be passed. It was al so observed that "even the
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i nteri marrangenent has been nmade on inconplete data".

This was clear fromthe fact that the Lt. Cover nor
had

hinsel f held that there was no upto date data and that

data had to be gathered by a fresh survey. |If that
was

so, the Lt. CGovernor had no material even to make a

tentative decision.. The Lt. Governor had "not cone

to
any finding inthe order as to how the quota or

percentage  of reservation - which was lastly revised

the year 1991 - cannot be said to be equitable". The

Lt. CGovernor had not stated why the earlier order of
t he

Central Covernnment of the year 1991 was inequitable.

The Lt. CGovernor "has not at all applied his mnd to
t he

representatives of the present petitioners against the
reduction of their quota". The "entire exercise which

has been nade by the Lt. ~CGovernor by giving hearing
to

different parties pursuant to the direction of Tarun

Chatterjee, J. was a futility as no final _decision
has

at all been taken based on rel evant material s". On
t he

above grounds, Samaresh Banerjee, J. quashed the Lt.
Governor’'s orders dated 6.8.94 and renitted the matter
to the Central CGovernnent. Thereafter, the present
order dated 30.5.96 was passed.

We shall now refer to the reasons upon which the

present decision of the Central Governnment dated
30.5.96

i s based.
The present order takes into account the findings
of the survey regarding ‘student population’, a factor

which was treated as relevant in the judgments of the
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Cal cutta Hi gh Court rendered by M K. Mukherjee, J. (as

he
then was) and by Tarun Chatterjee, J. as stated
earlier.
The facts reveal ed fromthe survey of student were set
out in the order as follows:
Cat egory No. of Percentage of students total no. of

students_

I. Tribals 5850 7.61

I1. Central “Gover nment Enpl oyees, deputationists and
ot hers not covered in any category but conpleted two years
of education from schools in theterritory 4257 5.54

[11. Pre 1942 settlers 7408 9. 64

I V. Settlers in re-settle- ment schemes after 1942
14796 19. 25

V. QO her locals with 10 years education in islands
43931 57.15

VI . O hers having education in islands for | ess than
two year 628 0.82

The Central GCGovernnment then observed that there

was no dispute between the parties in regard to the
20%

quota for tribals. The Central CGovernnent then
referred

to the contentions of (i) The Andaman and N cobar
Administration (ii) Local Born Associations (iii) the
Bengal Association (iv) Parent Association, 10 years

category (wit petitioners) and (v) the  Harbour
Wor ker s

Engi neers Associ ati on. The Central CGovernment
observed

"From the above avernents, the following points
ener ge: A & N Islands are an extrenmely backward area

because of there renoteness and under devel oprment. This is
a total lack of higher education facilities in the Islands
and hence the students fromthere have to depend on the
reservations provided in the rmainland. Therefore, the
system of reservations has to continues for all pernanent
residents of the Islands."”
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Then the Central CGovernment observed that, no

doubt, no investigation had been carried out under
Article 340 by appointing a Comm ssion to investigate
into the conditions of backward classes in the island,
soci ally and educationally but the fact renai ned that
there was much backwar dness anong the permanent

residents of the Islland. The order then stated:

"As a Wl fare State, we nmust ensure that orders issued

in regard to reservation cover-the entire popul ation of the

i sl and

facil

tribal

30%

for

and

tribal

territory which does not have the requisite
ties for higher education.”
It then referred to the contention of the A & N
Adm nistration pleading for a specific reservation of
30% for general nmerit, then to the contention of the

Local Born ‘Association that 20% be reserved for
S

and 50% for the pre & post 1942 settlers and 30% for
merit. It also referred to the plea of (wit
petitioners), the "Parents Association of Ten years
Students” that except reservation for tribals other
reservations would be bad and also to the fact that in

the interimorder of the Suprene Court dated 6.8.93,

were reserved for nmerit. After confirmng 20% quota

tribals, the Central Government stated that though 20%

of seats were earmarked for tribals as per the /1981

1991 orders, the actual utilisation of the said quota

was | ow. For exanple, the student popul ation  of
S

was 7.61% (Class | to XlI) but their representation in
class XIl was only 2.77% The position during 1992 to
1996 was no different for which the figures were as

foll ows:
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Year Total No.of No.of seats Percentage seats available
actually of seats from A& Adm. utilised by utilised by
tribals Tribals

1992-93 196 7 3.5

1993-94 190 5 2.63
1995-95 209 8 3.82
1995-96 188 8 4. 25

( Col-. 4 shows that the 20% quota was never utilised
by t he tribals)

The Central Governnent stated that though "60 B.E
seats in 1993-94 and 52 B.E.seats in 1995-95 were

avail able, no tribal candidate was actually awarded

any

B.E. seat. But, even so, the CGovernment of I|ndia now

thought it fit to maintain 20% quota for tribals, and

directed that the unfilled quota may go to the nerit
candi dates. The order stated as follows:

"subject to the condition that the seats which are not
actually wutilised by Tribals will be diverted to _general
category open to all the residents of the A&N I|slands,
irrespective of any classification and will be filled up

purely on basis of nmerit."

The Central Governnent then observed that the pre-1942
settlers and the post 1942 settlers who were "brought"
to the islands under various col onisation and
rehabilitati on schemes had a special case, as they
passed through tinmes when the territory was extrenely
backwar d, undevel oped and i nhospitabl e and, as such

they deserved a different treatnent nore favourable
t han

others who had migrated to the island much later and
of
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their own accord. On that basis, the Centra
Gover nnent

restored the 50% quota for pre 1942 and post 1942
settl ers above nentioned. However, in order to ensure

that benefits do accrue to the targeted popul ation
t he

Central Covernment directed further sub-quotas as

foll ows:

(1) pre 1942 settlers ..... 1/3rd (2) other settlers
...... 1/3rd

The remaining 1/3 was 'to go to the two groups but on

‘conbined nmerit’, with a condition that

"unutilised seats,if any, in this category, will go to
the general nerit quota.”

The Central governnent retained the 10% quota for

Covernment servants and deputationi sts, subject to the

condi tion that

"the candidates in this category should have studied
the last two years in the islands and passed the qualifying
exam nation, froma school in the islands." and "unutilised
seats, if any, in this category will go to the general nerit
guota."

After thus ensuring the 20% quota for-tribals, and

50% for the pre and post 1942 settlers and 10%

gover nient enpl oyees (deputationists and the
unutilised

seats for ‘nerit’), the Central Governnent dealt wth
the petitioner’s category i.e. Locals with 10 years
education and said that their quota should not be

abolished as contended by the other groups nor
i ncreased

from 20% and that it should remain at 20% It was
al so

stated that:
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"unutilised seats in this category will be diverted to
the general nerit quota.”

The Government did not find it appropriate to club any

section of the Central Governnent enployees with

transfer liability with this category of ‘other
| ocal s’ .

Then the Governnent of |ndia concluded as foll ows:

"I'n short, the allocation of seats to vari ous
categories wth effect fromthe 1996 academ c sessions wll
be as under:

Cat'egory 1:

Tribals 20%

Category 11
Deput ati oni sts and Central CGovt . enpl oyees with
transfer liability to serve outsidethe Union Territory,

provided the candidates in this category have studied the
last two years in the islands and passed the qualifying
exam nation froma school in the islands. 10%

Category I11:

Settlers who were settled prior to 1942 and those who
were settled under various rehabilitation schenes introduced
after reoccupation of the Islands. 50%

The seats in this category will be allocated as under:

(a) Pre-1942 Settlers 1/3rd (b) Qther settlers 1/3rd

(c) Seats to be allocated on the basis of conmbined merit of
(a) & (b) above 1/3rd

Category |V:

O her locals who do not fall under Category I, Il or
1l above and such Central government Enpl oyees having no
transfer liability to serve outside the Union territory,

provided all have had 10 years education in the islands 20%

Category V: Ceneral nerit quota open to all the [Un
residents of the A&N Islands irrespective utilised of —any

classification. This wll be seats of subject to the
condition that the categor- candidates in this category have
studied ies I, the last two years in the islands and 1II,

11, passed the qualifying exanination froma and |V schoo
in the Islands. above].

We shall now refer to the facts nentioned in the

counter affidavits to justify the restorati on of 50%
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gquota for the pre-1942 and post 1942 settlers and the

reduction of the quota for the petitioners’ category.

In the counter affidavit filed on behalf of the

Central Government in this Court, it was stated that

no

ot her category had rai sed any objection agai nst the

quotas fixed in the order dated 30.5.96 except the

petitioner’'s category. In fact, the other categories
for

whom quot as were fixed were not even inpl eaded by the

petitioners in this wit petition. (The "natura
bor n"

category got inpleaded as respondent No.5 on their
own)

The categories referred to in the inpugned order dated

30.5.96 are, it is stated, identifiable in the islands

and are not the creation of the governnent’s

i nstructions. No provision of the Constitution has
been

vi ol at ed. The reservation is based on the policy of
the

CGovernment of India. The Governnment "nmay fromtinme to

time nmodify or vary the conditions regardi ng sel ection

for admssion if such nodifications —or variations
becone

necessary to achi eve the purpose of uplifting the

socially and educationally backwar d candi dat es".
Quot as

can be fixed by executive instructions also.” It is
not

correct to state that 100% seats have been reserved
and

nothing is left for nerit. The pre 1942 settlers and
the settlers brought to the island under various

col oni sation and rehabilitation schenes have a specia
case as they have passed through difficult times when

the territory was extrenely backward, undevel oped and
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i nhospitable. They are entitled to nore favourable
treatnent. The decision is based on ‘historica
background’ and a distinction based on ’historica
background’ is valid. The petitioners’ category is
different as it consists of those who "subsequently
mgrated to islands on their own volition and sweet

will, finding nm.gration nor e benefi ci al and
lucrative".

The quotas are fixed for the ‘students’ in view of the

express directions of the Calcutta H gh Court. There

no conpari son between the pre-1942 and post 1942
settlers on the one hand and the petitioners on the

ot her hand. The 10% quota for Deputationists and
Centra

Governnment enployees with transfer liability is also
valid as it encourages people to servein the islands.

The pre 1942 settlers suffered during the 2nd World
War

due to Japanese occupation while the post 1942
settlers

were settled by governnment under schenes “and they
faced

tremendous hardships. The petitioners have m grated
much later on their own volition and are "socially,

educationally and economically nore advanced and do
not

share the sanme past which the pre -1942 settlers had
faced. In fact, nost of the petitioners’category have
an undi sturbed and settled establishment at various

pl aces in the mainland. The petitioners represent the
af fluent classes who migrated at their sweet-will for

exploring lucrative business opportunities. They
cannot

be equated with pre or post 1942 settlers"”.

In the counter affidavit filed by the ‘Local -Born
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Association’, a brief history of the islands is given.
Reference is nmade to the penal settlenment of |ndians
1825 and in 1832 wupto 1930 and to the crimna
convicts
settled there by the Britishers. Several sepoys who
participated in the 1857 rebellion were also sent to

Andanmans. QO her freedomfighters were sent in 1905
and

1920. These persons were forced to do |abour for
maki ng

roads, ~buildings, renoving forests etc. and to nmke
t he

i sl and habitable. ~Those who were rel eased were not

all owed to go back to the mainland but were allowed to
bring their famlies or marry fenmal e ex-convicts. The
Japanese occupied the islands on 2.3.43 and were there
upto 18.10.45. These |Indians were tortured by the
Japanese. The | anguage, culture, life style, economc
strength and education of these were different, | These
are the ‘local borns’. Then there were the post 1942
settlers brought under special schenes. On the other
hand, those who nmigrated in 1950 or thereafter

mai ntained their contact wth the —nminland. The
nmenber s

of the 1st petitioner’s associati on who are centra
gover nrent enpl oyees and are parties of the 10 years
educated category - have clained their ‘Home Town’ in

the main island and are pernitted to visit the
mai nl and

every year at governnent expense. It was further
averred that, under this quota, the ten year educated
group who get higher education in the nmainland, do not
cone back to work in the Islands. It is stated:
“...the children of the wit petitioner no.1 after

availing the benefit of reserved seats meant for this
backward area, upon conpleting their education, do not
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coneback for serving the island, instead and settle down in
the nmainl and. They never cone back even though they sign

the bonds to serve the islands for a period of 3 years."
The claimof the wit petitioners that the 10 year
cat egory students popul ation constituted 58% of the
total student population is denied as no authentic

census has been conducted. |In any event, popul ation

not the criteria for allotnent of seats by way of

speci al provi-si on. The exi sting definition of
"l ocal s’

is to the detrinent of the tribals and to the pre-1942
settlersand any further dilution thereof is not
perm ssible. Further, the said definition concerns

enpl oyment and not education

A rejoinder has been filed contending that the pre
and post 1942 settlers do not stand ona separate

footing and that 57% of student popul ation bel onging
to

the petitioner’s category cannot have only 20% quot a.

From the above facts as stated in the affidavits
filed by the parties, it is clear that the pre-1942

settlers and the post 1942 settlers who were settled

the Islands belong to a separate category and have to
be consi dered as backward, socially and educationally,
next only in degree to the Tribals. These categories
were conpul sorily inducted in the Island and struggl ed

hard over several decades to mmke the I sl ands
habi t abl e.

They had no educational opportunities over a |ong
peri od

and were forced to do hard | abour for |aying roads,
constructing buildings, removing forests etc. These

i ncluded penal settlers, sepoys of 1857 npvenent,
| ater




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 24

freedom fighters etc. They were not allowed to go to
t he

mai nl and. The 1942 settlers suffered torture during
t he

Japanese occupation in 1942-43. The post 1942
settlers

were brought to the Island under specific schenmes of

rehabilitation etc. These two categories, by no
stretch

of imagination, can be equated with the petitioner’s
cat egory which consists of those who voluntarily
mgrated to the island for business or other careers.

These persons were definitely nore advanced socially
and

educationally. Infact, it is the respondent’s
contention that some of them showtheir 'hone-town’ in

the minland 'and their children, once they get into
t he

reservation quota, do not cone back to the island for

settling there.

W, therefore, agree that in view of the

hi storical background there was anple justification
for

the Central Covernment, in their orders dated 30.5. 96,
to restore the 50% quota for the pre and post 1942
settlers and in not reducing the same-to 17.50%pl us
17.50% as done by the Lt. CGovernor in his order dated
6. 8. 94.

A question has been raised by the petitioners-that
according to the survey, nore than 50% of the students
bel ong to the 10 year educated category and that
therefore the fixation of a quota of 20%to the

petitioners as against a student popul ation over 50%
was

bad.

In our view, this contention is not legally
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t enabl e. It was pointed out in Indira Sawhney Vs.
Uni on

of India ( 1992 Suppl (3) SCC 217) that reservations

are
not to be nade on the basis of population of a
] particular category. Reservation for education is to
e
made under Article 15(4) keeping in view the social
and
educati onal backwardness and the need to provide
adequat e educational opportunities. Merely because,
t he
"ten year education category’ like the petitioners are
. nmore in nunber, they cannot claima |arger percentage
0
reservation on that basis. Jeevan Reddy, J. pointed
out
(see p. 734 SCC, para 807), that the principle of
"proportionate representation’ was accepted . in the
Constitution only for purposes of Articles 330 and 332
and that too for a limted period. Those articles
spoke
of reservation in the Lok Sabha and State

Legi sl at ures.

No such reservation based on popul ati on can,
t herefore,

be carved out for the petitioners.

Even if the petitioner’s category of 10 year
educat ed persons consist of 57% of the student
popul ation, it is not possible to give them a higher

guota as compared to the pre-1942 and post 1942
settlers

who were identified as backward, both socially and

economi cal | y.

Further, it is clear that the Central Governnment

inits orders has considered the facts revealed in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 24

facts

survey, it has considered the subm ssions of all the
groups and the historical basis of the reservation of

50% in favour of the pre-1942 and post 1942 settlers.

has kept in mind that the petitioners are affluent and
are nore advanced educationally and socially. In our
vi ew, the inpugned order does not suffer from any

irrationality. It cannot be said that any relevant

were not considered or any irrelevant facts were taken

into consideration. For the aforesaid reasons, we
hol d

on Point 1 that the reduction of the quota for the

petitioners from 35%to 20% was perfectly justified
and

on Point 2 that the prescription of 50%for the pre
and

post 1942 settlers was equally justified. There was
no

violation of Articles 14 or Article 15(4) or any other

provi sion of the Constitution. Points 1 and 2 are

deci ded accordi ngly agai nst (the petitioners.

Poi nt 3:

This point relates to the contention that no

speci fic quota has been fixed for candi dates conpeting

on nerit basis.

It is true that normally it is expected that

reserved categories cannot exceed 50% of the quota as

decided in various decisions of this Court and the
rest

nmust go to nerit candidates. But on the peculiar
facts

of the <case relating to the Andaman and N cobar
I sl ands,

the present classification and quota cannot be said to

be of fending the said principle. The inpugned order
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dated 30.5.96 refers to the statistics from 1992-93

and

shows that though 20% quota was reserved for the

Tribals, the said quota was never fully utilised.

Therefore, it was specifically provided that the

unutilised quota of the 20% for tribals would go to

merit candidates. A provision was nmade in respect of

the nerit candidates anbngst the pre-1942 and post
1942

categories by providing a sub-classification in which

1/ 3 of 50% would go to such nerit candi dates and

unutilised quota was'to go to the general nerit

candi dat es. Even in respect of the 10% quota for
Centra

CGover nment enployees and deputationi sts and the 20%

guota for the Ten vyear education group, it was
directed

that the unutilised quota would go to the nerit

candi dates. Having regard to rather special facts

obtaining in the Islands, we are of the view that it

cannot be said that adequate provision has not been
made

in favour of merit candi dates.

The | earned seni or counsel for the petitioners

sought to contend, on the basis of ~certain figures
whi ch

were not brought on record, that in recent years the

special quotas were not left wunutilised. Thi s

contention

was countered by Sri S.B. Sanyal, |earned ' senior

counsel

seni or

for sone of the respondents stating that the seats of

the reserved categories remain unutilised even now.

there is no authentic data before us on the question

cannot accept the data put forward by the |earned
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counsel for the petitioners. W, therefore, hold that

cannot be said that adequate provision has not been

made

to the nerit candidates. Point 3 is decided against
t he

petitioners.

But, before parting with the case, we may state

that the Governnent of India has to review the
position

periodically to find out if the nmenbers of the
reserved

categories are able to get selection in sufficient

nunbers and al so whether a reasonabl e percentage is

going to nerit candidates. It may be that in the

peculiar facts governing the  Andaman and N cobar
| sl ands

the quota for merit candidates may not necessarily go

upto 50% Such exceptional situations have been
poi nt ed

out even in Indira Sawhney”s case (see p.735 of SCC,
para 810). It was there observed:
"While 50%shall be the rule, it is necessary not to

put out of consideration certain extraordinary -situations
inherent in the great diversity of this country and the

people. It might happen that in far-flung and renote areas,
the population inhabiting those areas m ght, on account ~ of
their bring out of the mminstreamof national life and in

view of conditions peculiar to and characteristic to them
need to be treated in a different way, some relaxation in

this strict rule may becone inperative. I'ni doing. so,
extreme caution is to be exercised and a special case / made
out."

The | ast review having been made in 1996, the
Central CGovernment may consider a review atl east by
2006. Any review has to be nade after obtaining

authentic data in regard to the extent of utilisation
of

the quotas fixed under the 30.5.95 order for the
Tribal s

and for the pre-1942 and post 1942 settlers.
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Subj ect to the above observations, the wit
petition is dismssed. There will be no order as to

costs.




