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ACT:

Constitution of JIndia Art. 311 (2)-Failure to provide
recomendati ons of the Enquiring Officers as to punishnent-
| f vitiates enquiry-Natural Justice, Princi pl es- G vi
Services (O assification, Control and Appeal) Rules, r. 55.

HEADNOTE:

As there was omission to supply to the first respondent a
copy of the recommendations of the Enquiry officer ' in the
matter of punishnent (although a copy of his report
containing his findings on various charges was supplied) the
first respondent filed a wit petitionin the H gh Court
chall enging the order of the State Governnment renoving him
from its service. The first respondent contended that the
om ssi on amount ed to failure to provi de reasonabl e
opportunity of nmaking representation against the penalty
proposed within the neaning of Art. 311(2) of the Constitu-
tion. The High Court held that proceedings were vitiated
from the stage of the show cause notice relating to
puni shment, and set aside the order of removal, but liberty
was given to the State Governnent to issue fresh show cause
noti ce regarding the proposed punishment. Di smi'ssing the
State’s appeal, this Court;

HELD : - The requirenent of a reasonable opportunity could not
be satisfied unless the entire report of the Enquiry O ficer
including his views in the matter of punishment were
di scl osed to the delinquent servant. [254 E]

The Enquiry Oficer is under no obligation or duly to  make
any recomendations in the matter of punishment to  be
i nposed on the servant agai nst whomthe departnental enquiry
is held, and his function nerely is to conduct the enquiry
in accordance with law and to subnit the record along wth
hi s findings or conclusions on the delinquent servant. But
if the Enquiry Oficer has,, also made recomendations in
the matter of punishnment that is likely to, affect the mnd
of the punishing authority wth regard to penalty or
puni shnrent to be inposed on such officer, it nust be
di scl osed to t he del i nquent of ficer. Si nce such
recormendations form part of the record and constitute
appropriate material for consideration of the Government it
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woul d be essential that that material should not be withheld
from himso that he could, while showi ng cause agai nst the
proposed punishment, nake, a proper representation. The
entire object of supplying a copy of the report of the
Enquiry O ficer is to enable the delinquent officer to
satisfy the punishing authority that he is innocent of the
charges framed agai nst himand that even if the charges "are
held to have been proved the punishnment proposed to be
inflicted is unduly severe. [253 H 254 D

Union of India v. HC GCoel, [1964] 4 SSCR 718, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No: 961 of 1966.
Appeal by special 1eave fromthe judgnment and order dated
March 18, 1965 of the CGujarat High Court in Special Gvi
Application No. 580 of 1961.

252

R. H Dhebar, S. K Dholakia and'S. P. Nayar, for the
appel | ant .

G L. Sanghi and A -G Ratnaparkhi, for respondent No. 1.
M S. K Sastri, R H Dhebar and R N. Sachthey, for
respondent No. 2.

The Judgrment of the Court was delivered by

Grover, J. This is an appeal by special |eave against a
judgment of the Gujarat High Court.  The sole point for
determnation is whether onmissionto supply to the first
respondent a copy of the reconmendations of the Enquiry
Oficer in the matter of punishment, although a copy of his
report containing his findings on the various charges was
supplied, amunted to a failure to provide reasonable
opportunity of making a representation against the ' penalty
pr oposed within the neaning of Art. 311(2) of t he
Consti tution.

The first respondent joined the 'Baroda State Service in

1937. He was absorbed as a Sales Tax Oficer, Cass IIl in
the forner State of Bonbay after nerger. |n Decenber 1962
he was served with a charge-sheet containing allegations of
attenmpt to obtain illegal gratification fromcertain cloth
deal ers. A departnmental enquiry was held and on March 15,
1964 he was dism ssed fromservice. He challenged the order
of dismssal by nmeans of a civil -suit. In May 1958 the
Cty Cvil Court decreed the suit holding that the order of
dismissal was illegal. He was reinstated with effect from

Cct ober 10, 1958. He was, however, suspended with inmediate
effect as a fresh enquiry was proposed to be ‘held against
him under Rule 55 of the Civil Services (Cassification

Control and Appeal) Rules. A fresh charge-sheet was served
on himcontaining the sane allegations as on the  previous
occasi on. I n Decenber 1959 a notice was served on ‘him by
the CGovernment calling upon himto show cause why puni shnent
of renoval should not be inposed on him Along wth the
show cause notice the report of the Enquiry Oficer
containing his findings was sent to him The Enquiry
O ficer had al so nmade certain recommendati ons regarding the
puni shment which in his opinion should be inflicted on the
first respondent . No copy of these recomendat i ons,
however, was furnished to him In Mrch 1960 it was
proposed that the first respondent be allocated to the State
of GQujarat in view of the bifurcation of the erstwhile State
of Bombay. In Septenber 1960 he was renpved from service by
an order passed by the State Covernnent. The first
respondent then filed a petition under Art. 226 of the
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Constitution challenging the order of renoval.

One of the points which was rai sed before the H gh Court was
that the failure to send a copy of the report of the Enquiry
253
Oficer containing his recommendations in the matter of
puni shrent vitiated the proceedings. The Hi gh Court
expressed the viewthat since the recommendations were a
part of the appropriate material for the consideration of
the Government in the -matter of inposition of punishnent on
the first respondent, he was entitled to a copy of those
recomendati ons at the time when he was called upon to show

cause. It was consequently hold that the proceedings were
vitiated fromthe stage of the show cause notice relating to
puni shient . The order of renpoval was set aside but it was

made cl ear that the Governnent would be at liberty to issue
a fresh show cause notice regardi ng the proposed punishnent
and to take appropriate proceedings fromthat stage onwards,
if it chose to do so. The State has filed the present
appeal

Learned counsel for the State urged that the Enquiry O ficer
was not required to make any recommendation about the
puni shrent ' whi ch was to be inposed on the first respondent
on the charges agai nst hi mwhi ch had been found to have been
proved. It was pointed out that the sole duty of the
Enquiry O ficer was to give his conclusions or findings on
the charges which he was called upon to enquire into and the
recomrendati ons which he nmade in the matter - of puni shnent
were wholly redundant and irrelevant. For that reason it
was not at all necessary that the first respondent should
have been supplied a copy of the recomendations relating to
puni shnment . In this connection reference has been nade to
the Bonbay GCivil Services Conduct, Discipline and Appea
Rul es wherein the procedure has been laid down when -an
order of disnmissal, renpval or reduction in rank has to be
passed on a nenber of the service. According to the Rule
the proceedings shall contain sufficient record of the
evidence and a statenent of the findings and the grounds
t her eof . There are simlar provisions in Rule 55 of the
Cvil Services (Cassification, Control and Appeal) Rules.
In Union of India v. H C Goel(1). It has -been observed
that unless the statutory rules or the specific order under
which an officer is appointed to hold an inquiry so requires
the Enquiry O ficer need not nake any recomendations-as to
the punishnent which nay be inposed on the delinquent
officer in case the charges franed against him are held
proved at the enquiry; if however, the Enquiry Oficer nakes

any recomendations the said recomendations, like his
findings on the nerits, are intended nerely to supply
appropriate mat eri al for the consi deration of the
CGover nrrent . Nei t her the findings, nor the recomendations

are binding on the Governnment. Now although it is- correct
that the Enquiry Oficer is under no obligation or duty to

make any
(1) [1964] 4 S.C R 718.
254

recomendations in the nmatter of punishnent to be inmposed on
the servant agai nst whomthe departmental enquiry is held,
and his function merely is to conduct the enquiry in
accordance with law and to submt the record along with his
findings or conclusions on the various charges which have
been preferred agai nst the delinquent servant. But if the
Enquiry O ficer proceeds to recommrend that a particular
penalty or puni shment should be inposed in the light of his
findings 'or conclusions the question is whether the officer
concerned shoul d be inforned about his reconmrendati ons. In
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other words since such recormendations form part of the
record and constitute appropriate nmaterial for consideration
of the Government it would be essential that that materia
should not be withheld fromhimso that he could, while
showi ng cause against the proposed, punishment, nake a
proper representation. The entire object of supplying a
copy of the report of the Enquiry Officer is to enable the
delinquent officer to satisfy the punishing authority that
he is innocent of the charges franed against him and that
even if the charges are held to have been proved the
puni shment proposed to be inflicted is unduly severe. | f
the Enquiry Oficer has al so made recommendations in the
matter of punishrment that is likely to affect the nmind of
the punishing authority even with regard to penalty or
puni shment to be inposed on such officer. The requirenent
of a reasonable opportunity, therefore, would not be
satisfied unless the entire report of the Enquiry Oficer
including, his views in the matter of punishnment are
di scl osed to the delinquent servant.

We have " no manner of doubt that the decision of the Hgh

Court rmust be upheld in the above view of the matter. The,
appeal fails and it is dismssed with costs.

Y. P. Appeal
di sm ssed. .
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