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St . Chand Bai, w dow of Pothulal, was the origina
owner of the suit property whichis a three storied building
situated at Sangi pada, Sawai Madhopur in the State of

Raj ast han. On the third floor of the house sone roons were
constructed by the said Snt. Chand Bai. She nortgaged
those rooms with possession to Sugan Chand for Rs. 3700/ -

vi de the registered nortgage deed dat ed 17.2.1950.
Thereafter Sugan Chand nortgaged the suit property wth
possession to Snt. Parsadi and Hanunmandas on 28.7.1961 for
Rs. 2400/ - under a registered nortgaged deed. Said Snt
Parsadi and Hanumandas in turn nortgaged the suit property
with possession to Nathulal, the respondent - no.1l  herein.
Nat hul al is in possession of the suit property.

When the respondent no.1l started denolishing a portion
of the suit property, Snt.Chand Bai filed a Cvil Suit
No.69/70 (4/76) in the Court of the Munsif, Sawai Madhopur
for nmandatory injunction, for declaration of easenentary
rights, etc. The suit was decreed and the appeal filed by
the respondent no.1 was dism ssed. The Second Appea
No. 168/91 filed by himis pending in the H gh Court. During
the pendency of the suit, Snt.Chand Bai executed a gift deed
on 29.1.1971 in favour of Surendra Kunmar, appellant herein.
Thereafter the appellant filed a Cvil Suit No.140/73/111/74
for redenmption of the nortgage. Snt.Parsadi, Hanuman Dass,
Nat hu Lal, Sugan Chand and Snt.Chand Bai were inpl eaded as
Def endant Nos.1 to 5 respectively in the said suit. It _is
relevant to state here that in the suit, Nathu Lal was the
main contesting defendant. Smt.Parsadi and Hanuman Dass,
Def endants 1 and 2 had entered into a conpromise with the
plaintiff. Sugan Chand and Snt. Chand Bai, Defendants 4 and
5 filed witten statement supporting the case of the
plaintiff.

The Trial Court, on perusal of the pleadings of the
parties, framed ten issues of which issue Nos.2, 7 and 9 are
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relevant for the purpose of the present proceeding. The
said issues are to the effect that

2. \VWether the plaintiff has got the right to file the
suit?

7. \Wether the gift-deed is collusive?

9. Whether the plaintiff is entitled to get the
possessi on of the house in dispute?

The trial Court answered all these issues in favour of
the plaintiff and decreed the suit vide its judgnment dated
15th March, 1978. The operative portion of the judgnent
reads :

1. Upon - the plaintiff paying to the defendant No.3
Rs. 2612.25 (Rs. 2400/- nortgage anount and Rs.212.25 as

expenses for ~repairs etc.) the plaintiff shall have the
right to get the property in dispute redeened and the
plaintiff shall be entitled to get the possession of the

di sputed property. The plaintiff shall deposit the said
amount in the Court on 30.3.78 and on the same day the
def endant Nathu Lal shall produce the docunments regarding
the nortgage in the Court.

2. The plaintiff shall alsopay Rs.1300/- to Shri Sugan
Chand, defendant No. 4.

The appeal, Civil Appeal No.11/78/75/86 filed by the
respondent no.1 challenging the judgnent/decree of the tria
Court was allowed by the District Judge, Sawai Mdhopur and
the suit was dism ssed vide the judgnment dated 11th Cctober,
1989.

The Second Appeals filed by the appell ant were
di smissed summarily by the Rajasthan Hi gh Court vide i'ts order
dated 7th August, 1991. The relevant portion of the order is
qguot ed bel ow.

Heard the arguments of the |learned counsel for the
Appellant in the aforesaid both appeals for adm ssion -and
perused the Judgrments of the Courts belowand the nateria
avail able on the file.

| do not find any question of |aw on which the decisions
of the lower Courts require inference.

Therefore both the aforesaid appeals being  wthout
nerits are hereby disnissed.

Hence, these appeals. Shri U N Bachawat, |earned senior
counsel , appearing for the appellant contended that the Hi gh
Court erred in law in sunmarily dismissing the second
appeals filed by the appellant. He further contended that
the lower appellate Court in the facts and circunstances of
the case, erred in lawin holding that the deed of gift was
not duly proved since one of the attestors has not been
examined in the case. According to Shri Bachawat, the
docunent was rightly received in evidence by the Trial Court
and marked as Exhibit-3.

Per contra, Shri Ajay Chaudhary, | earned counse
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appearing for the respondent supported the judgment of the
| ower appellate court and al so the sumary di smssal of the
second appeal s by the H gh Court.

We have considered the contentions advanced by counse
for the respective parties. As noted earlier, the Tria
Court answered the three relevant issues in the suit i.e.
issue nos.2, 7 and 9 in favour of the plaintiff. The
di scussions in the judgnent show that the trial Court was
not inpressed by the contention raised on behalf of the
contesting defendant that the deed of gift has not been
proved by producing any one of the attesting w tnesses as
required under Section 68 of the Indian Evidence Act, 1872.
Accepting the deed of gift the Court held that the plaintiff
has neither the right toredeemthe suit property nor
recover possession. ~Referring to the evidence of DW Nat hu
Lal, the Court observed that he has not stated even a single
word about the  collusiveness of the deed of gift and,
therefore, there is no basis for holding the deed of gift as
col | usi ve. The ~trial Court further held that since the
donor has admitted the genui neness and validity of the deed
of gift, any other person cannot be permitted to challenge
its genuineness andvalidity if no prejudice is caused to
his interest by virtue of the docunment. ' The Court further
observed that no/ such issue has been franed in the suit
whet her defendant no.5 Chand Bai executed any deed of gift
in favour of the plaintiff in respect of the property in
di spute or not.

On a perusal of the judgnent of the lower  appellate
Court it is clear that the District Judge has reversed the
decision of the trial Court on the ground that the plaintiff
has not produced the original deed of gift by which he
clainms hinself to be the owner of the suit property. In the
circunstances, the appellate Court held, nere admission of
the execution and validity of the deed of gift by Chand Ba
in the pleading is not sufficient to entitle the plaintiff
to get a decree in the suit.

The High Court, as noted earlier, sunmarily disnissed
the second appeal holding that the case did not involve any
substantial question of |aw

On a perusal of the witten statenent filed by defendant
no.3, who is respondent no.1 herein, it appears that the
assertion in the plaint that Chand Bai has executed a deed
of gift in favour of the plaintiff and, therefore, he is
entitled to redeem the nortgage property  and recover
possession of the sane was not specifically denied. In
paras 5 and 6 of the witten statenent, there was nmerely a
general denial of the averments in the plaint. Regar di ng
the deed of gift the plea taken in the witten statenent was
that it was a collusive transaction. The further  case
pl eaded by the defendant no.3 was that he has no privity of
contract with the plaintiff as he got the property by
nortgage from Snt. Parsadi and Hanumandas and, therefore, the
plaintiff is not entitled to redeemthe nortgage and recover
possessi on of the property.

In the absence of any specific denial of execution of
the deed of gift by Chand Bai, the trial Court did not and,
in our view, rightly frame any issue regardi ng the execution
and validity of the deed of gift. On the plea that the gift
was a collusive transaction, the trial Court observed that
no evidence was |ed on behalf of the defendant no.3 in
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support of his case.

Section 123 of the Transfer of Property Act, 1882
provi des :

123. Transfer how effected.- For the purpose of making
a gift of inmmovable property, the transfer nust be effected
by a registered instrunment signed by or on behalf of the
donor, and attested by at |east two w tnesses.

In the present case there exists a registered deed of
gift signed by the donor and attested by two witnesses.
Therefore, the requirenent of the law as incorporated in the
Section is satisfied. Section 68 of the |Indian Evidence
Act, 1872 nmakes a provision regardi ng proof of execution of
a docunent required by lawto be attested. Therein it 1is
| ai d down t hat

If ~a docunent is required by law to be attested, it
shal | not be used as evidence until one attesting witness at
| east has been called for the purpose of proving its
execution, if there be an attesting wtness alive, and
subject to the process of the Court and capable of giving
evi dence.

The proviso to the section, whichis relevant for the
present purpose, reads:

Provided that it —shall not be necessary to call an
attesting witness in proof of the execution of any docunent,
not being a will, which has been registeredin accordance

with the provisions of the Indian Registration Act, 1908 (16
of 1908), wunless its execution by the person by whom it
purports to have been executed is specifically denied.

(Enphasi.s (suppl i ed)

On a plain reading of the proviso, it is nmanifest that a
regi stered deed of gift can be received in evidence w thout
examining one of the attestors if —the person who has
executed the deed of gift has not specifically denied its
execution. In the present case, the donor Chand Bai has
specifically admitted execution of the deed of ~gift in
favour of the appellant. Therefore, the ~|lower appellate
Court was in error in holding that the deed of gift has not
been duly proved since one of the attestors has not been
exam ned as Wwitness. Indeed the certified copy of the
registered deed of gift was produced in the trial ~ Court
along with an application filed by the plaintiff ~in the
previous suit, suit No.69/70(4/76) that the sane  nmay be
called for. The trial Court, being satisfied about the
reason for non-production of the original docunent, ' marked
the certified copy of the deed of gift as Exhibit-3.

The High Court, as noted earlier, dismssed the second
appeals on the ground that no substantial question of [|aw
arises in the case. W are constrained to hold that the
order was passed w thout due application of mnd. The
judgrment of the |l ower appellate Court was clearly vitiated
by error of lawin holding that the deed of gift was not
duly proved in the case. |In the result, the appeals succeed
and they are allowed with costs. The judgnent/order passed
by the High Court dismssing the second appeals, thereby
confirmng the judgnent of the District Judge are set aside
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and the
rest or ed.

j udgrment and decree passed by the tria

Court

is




