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S. N VAR AVA, J.

These SLPs are filed agai nst the Judgnent dated 12th April, 2001.

When these SLPs were called out M. Ramanurthy, “Senior Counsel for the

State of Tami| Nadu, prayed for an adjournnent of four weeks. He

submitted that, as Accused Nos. 2 to 5 have been acquitted by the inpugned
Judgnent, the State was going to prefer an Appeal against the sane

Judgnent. M. Rao opposed the Application on the ground that the

Petitioner was in jail. He submtted that if the State wanted an adj our nnent,
for such a long period, then the Petitioner should be rel eased on bail. W,
therefore, felt that the best course to follow woul'd be to hear these SLPs
today. Wien the State files its Appeal it can be heard separately.
Accordingly leave is granted

Heard parties.

By these Appeals the Appellant is challenging his conviction under
Section 13 (1)(e) read with Section 13(2) of the Prevention of Corruption
Act .

Brief facts leading to these Appeals are as foll ows:

The Appellant was el ected as a menber of Legislative Assenbly from

Mar ungapuri constituency in June 1991. He becane the Deputy Speaker of

the Legislative Assenbly on 3rd July, 1991. He was M nister of Education to
the Governnment of Tami|l Nadu from 17th May, 1993 to 9th May, 1996. For

the sake of convenience this period from17th May, 1993 to 9th May, 1996
will hereinafter be referred to as the check peri od.

Before the Appellant canme to the political arena he was enpl oyed as a
Lecturer in the Governnent Arts College. 1t has been shown that in 1973

the Appellant had taken a crop loan fromthe Bank of India for a sumof Rs.
13,000/ -. That amount had not been repaid by the Appellant. Utimtely a
Suit cane to be filed and the ambunt had to be collected in execution of
decree in that Suit. In 1985 the Appellant had borrowed a sum of Rs.

5,000/- fromR Palanivelu (P.W16) who was al so working as a Lecturer

along with him For this loan the Appellant had executed a prom ssory

not e. The financial condition of the Appellant was such that he was unable
to repay the loan. Utimately a Suit had to be filed against himand a decree
cane to be passed. Even after passing of the Decree the anmount was not
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repaid. The Decree had to be executed. The decreetal anpunt had to be
recovered fromthe salary of the Appellant. This clearly shows that before
he becane a Mnister the Appellant’s financial condition was very weak.

At this stage, it nmust be nentioned that Accused No. 2 is the wife of
the Appell ant. Accused No. 3 is his daughter. Accused No. 2 was and is
nerely a house-wife. She admttedly had only a snmall agricultural incone
and no other source of income. Admittedly Accused No. 3 was a student
bef ore and during the check period. She had no source of incone.

Accused No. 4 is the son of the brother of the Appellant. Accused

No. 5 is the brother of the Appellant. Accused No. 6 is the Chartered
Account ant who had submitted income tax and wealth tax returns of the
Accused Nos. 2 to 5.

The case of the prosecution was that during the check period the

Accused No. 1 acquired, in his name and in the names of Accused Nos. 2 to

5, pecuniary resources and property disproportionate to his known sources

of incone. The prosecution examned as many as 65 w tnesses and got 297
exhi bi t marks. The Trial Court, on the basis of the evidence | ead, acquitted
Accused No. 6. However, Accused No. 1 (i.e. the Appellant) was convicted
under Section 13 (1) (e) read with Section 13(2) of the Prevention of

Corruption Act. Accused Nos. 2 to 5 were convicted under Section 109
|.P.C. and al so under “Section 13(1)(e) read with Section 13(2) of the
Prevention of CorruptionAct. The Trial Court , after convicting the

Accused, directed consfication of the pecuniary resources and properties to
the extant of Rs. 77,49, 337.77.

Appel  ant and Accused Nos. 2 to 5 filed Crimnal Appeals before the

H gh Court agai nst the convistion as well as against the Order confiscating
the pecuni ary resources and properties. The Hi gh Court disposed of these
Appeal s by the inpugned Judgnent dated 12th April, 2001. The Hi gh Court
acquitted Accused Nos. 2 to 5 but confirmed the conviction of the Appellant.
The High Court held that as it had acquitted Accused Nos. 4 and 5 the assets
standing in their nanmes had to be excluded fromthe Oder of confiscation
The Hi gh Court, however, maintained the order of confiscation in respect of
the assets of the Appellant and his w fe and daughter. As against this
portion of the Order the wife and daughter of the Appellant have also filed
SLP (Crl.) Nos. 1867 and 2343 of 2001. Those were also |listed on Board
along with these Appeals. W have delinked those SLPs.

As stated above, the charge against the Appellant is that whilst he was
hol ding the office as Mnister of Education, Governnent of Tam | Nadu i.e.
during the check period he abused his position as a public servant and
acqui red and possessed pecuniary resources and properties in his nane and
in the names of Accused Nos. 2 to 5 disproportionate to his known sources
of incone to the extent of Rs. 77,49,337.77.

Sections 13(1)(e) and 13(2) of the Prevention of Corruption Act read
as follows:

"13. Criminal msconduct by a public servant.- (1) A public
servant is said to commt the offence of crimnal m sconduct. -

(a) XXX XXX XXX
(b) XXX XXX XXX
(c) XXX XXX XXX
(d) XXX XXX XXX

(e) if he or any person on his behalf, is in possession or has,
at any tine during the period of his office, been in
possession for which the public servant cannot

satisfactorily account, of pecuniary resources or property
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di sproportionate to his known sources of incone.

(2) Any public servant who conmits crimnal m sconduct
shal | be punishable with inmprisonment for a term which shal
be not |ess than one year but which my extend to seven years
and shall also be liable to fine."

Thus under Section 13(1)(e) if either the public servant or any person on his
behal f, is in possession or has, at any tine during the period of his office,
been in possession of pecuniary resources or property disproportionate to his
known sources of incone the public servant woul d have committed

m sconduct unl ess he can satisfactorily account.

As stated above, the Trial Court convicted Accused Nos. 1 to 5 on the
footing that the prosecution has established that between them assets
di sproportionate to the known sources of income (to the extent of Rs.
77,49, 337.77) had been proved. That there were | arge assets has not been
seriously di sputed. O course there is a dispute as to the exact anount.
This is set out later. What has however been disputed is that these are assets
in the name of the Appellant i.e. that Accused Nos. 2 to 4 are holding these
assets on behalf of the Appellant.

The Hi gh Court asked the parties to give a break up of the assets in
the nanmes of each of the accused. On such break up it was found that so far
as the Appellant was concerned, in his own nane, there were no pecuniary
resources or assets disproportionate to his known sources of incone.

However, it was found that assets standing in the nane of his wife i.e.
Accused No. 2 were, according to the prosecutiion in a sumof Rs.

35, 23,396/- and according to the defence in a sumof Rs. 29,00,067/-. The
assets standing in the nane of hi's daughter i.e. Accused No. 3, according to
the prosecution were in the sumof Rs. 11,14,772/- whereas according to the
defence they were in the sumof Rs. 11,26,283/-. The assets in the name of
Accused No. 4, according to the prosecution as well ‘as the defence were in
region of Rs. 18,55,308/-. The assets in the name of Accused No. 5,
according to the prosecution were in the region of Rs, 13,16,158/-, whereas
according to the defence they were in the region of Rs. 10,01, 079/-.

Whet her the assets are as clained by the defence or 'the prosecution is not
material for purposes of these Appeals. Even if the figures are, as clained
by the defence, they are still quite |arge.

The Hi gh Court then holds that the prosecution had not proved or
shown whet her Accused Nos. 4 and 5 had any independent source of incone
of their own. The Hi gh Court concludes that the prosecution by failing to
conduct an investigation into the individual inconme of Accused Nos. 4 and 5
had failed to prove that the assets standing in the names of Accused Nos. 4
and 5 did not belong to them The H gh Court held that it could not,
therefore, be held that Accused Nos. 4 and 5 were hol ding assets only on
behal f of Accused No. 1. On this basis the H gh Court acquits Accused Nos.
4 and 5. As we have been told that the State is likely to file an Appeal
agai nst acquittal of Accused Nos. 4 and 5 we nmake no comments on this
aspect.

Accused No. 2 was only a house-wife and Accused No. 3 was only a
student before and during the check period. Accused No. 3 being a student
had no source of incone except sonme very snmall agricultural income. It is
proved and adnitted that the only source of inconme of Accused No. 2 is
agricultural incone fromb5.45 acres of dry |ands anmounting to Rs, 82,880/ -
and interest on saving in bank account ampbunting to Rs. 16,376/-. It is
proved that prior to the check period Accused Nos. 1, 2 and 3 had no
substantial income or property. Even according to the defence version
Accused No. 2 got assets anpbunting to Rs. 29,00,067/- and Accused No. 3
got assets anpbunting to Rs. 11,14,772/-. According to Accused Nos. 2 and 3
the incone is supposed to have been gifted to both of them by Accused No.
4.
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The Trial Court and the Hi gh Court have dealt in detail with the
evi dance | ed by the prosecution to show the existence of the inconme and the
purchase of properties. W are not setting out the entire evidance as in our
view the follow ng evidance woul d suffice to show that the prosecution has
proved beyond a reasonabl e doubt that Accused 2 and 3 derived the incone
and properties during the check period.

The prosecution has | ed the evidance of PWO0, the District Registrar
Trichy who proved that Accused No. 2 purchased a house site in her nane
on 10th August, 1984 for a sumof Rs. 3,23,000/-. She purchased anot her
property, fromM. Selvaraj, on 7th Novenmber, 1994 for a sum of Rs.
2,50,000/-. A third property was purchased by her, fromone R Vijay
Lakshm , on 25th February, 1995 for a sumof Rs. 3,25,000/-. 1In her
statenment under Section 313 all these purchases are admtted. The only
explanation is that these were purchased fromgift cheques received from
Accused No. 4.

The prosecution has | ed the evidence of the Manager, Karur VWyasya

Bank, Main Branch, Trichy. He has produced the | edger of the bank relating
to the saving bank accounts standing in the nane of Accused No. 2. The
conputer print-out has been narked as Ex. P.E.5. It is shown that an
amount of Rs. 10, 00,000/-, as per pay in slips, Exs. P.40 and 41, had been
deposited in the year 1993-94. Further an amount of Rs. 5,00,000/- was
deposited as per pay in slip Ex. P.65. On 3.3.1995 another Rs. 5,00, 000/ -
was deposited through pay in slip Ex. P.66. On the same day, yet another
amount of Rs. 5,00,000/- was deposited as per pay in slip Ex. P.67. e
nonth earlier i.e. on 2.2.1995 an anount of Rs. 5,00,000/- was paid into the
account through pay in slip Ex. P. 68. Thus an anount of Rs. 20, 00, 000/ -
has been deposited into the account of Accused No. 2 within a period of not
even 40 days i.e. 25.1.1995 to 3.3.1995.

The prosecution has exam ned P. W6, Manager of Andhra Bank

Trichy. His evidence shows that | ocker Nos. 122 and 32 were kept by
Accused Nos. 2 and 4 jointly. These |ockers were opened in presence of
P.W 23, the then Deputy Conmissioner of Commercial Taxes by the

Deputy Superintendent of Police, Vigilance on 2.9.1996 at about 2.30 p.m
Totally, there were 37 itens of jewels and Ex. P 114. Search |ist was
prepared and signed by P.W23 and PW 6. PW 34 the proprietor of Devi
Jewel lers, Trichy states that Accused No. 2 purchased jewel s through cash
bills Ex. P. 202 to 214. The various dates of purchases are 16.12. 1993,
24.1.1994, 28.1.1994, 18.3.1994, 31.3.1994, 28.7.1994, 28.11.1994,
26.12.1994, 10.2.1995, 28.2.1995, 20.3.1995 and 31.3.1995. Even as per
the worksheet submitted by the defence, the total value of the jewels
purchased by Accused No. 2 fromMs. Devi Jewellers'is Rs. 8,88,086/-.
Further, PW50, the accountant of Conbatore Jewellers has deposed

that Accused No. 2 purchased jewels worth Rs. 84, 250/- on 15.3.1995. The
carbon copy of bill was nmarked as Ex.P.265. On the sanme day, jewels were
purchased for Rs. 18,000/- as per Ex. P. 266. ‘According to the w tness on
25.3.1995, jewels for a value of Rs. 1,46,000/- were purchased as per Ex.
P267, cash bill. Even as per worksheet filed by the defence from 15. 3. 1995
to 25.3.1995 jewel s were purchased from PW50 Conbatore Jewel | ers for

Rs. 3,08, 250/-. \When the above said evidence of PW34 and PW50 was put
to A2 during the course of questioning her under Section 313 Cr.P.,C she
admtted the above said purchase but failed to explain through what income
she purchased those jewels. She only stated at the end of her exam nation
that she purchased novabl e and i nmovabl e out of the gift cheques received
by her through Accused No. 4.

The prosecution has also | ed the evidence of P.W10, District

Regi strar Trichy. This witness proved that on 25th Novenber, 1990 Accused
No. 3 purchased property under Sale Deed Ex. P.69. Accused No. 3 also
purchased anot her property on 24th Novenber, 1994 under Sal e Deed Ex.

P. 71. The above properties were of the value of Rs. 1,90,000/- and Rs.
1,95,000/-. It must be noted that Accused No. 2 had al so purchased ot her
properties fromthe very same party. Thus the daughter of the Appell ant
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(i.e. Accused No. 3) was nerely a student and had no source of incone had
purchased properties, paid for the stamp duty and ot her costs. When this
fact was put to her Accused No. 3 she adnitted that the purchases were
made in her name. But she failed to explain the source of incone from

whi ch the properties were purchased.

The prosecution has, through the evidence of T. Ramachandran

(P.W5), i.e. the Manager of Karur Vysya Bank, Main Branch, Trichy, also
proved that Accused No. 3 had Saving Bank A/c in that bank. The

conputer print out of the | edger was marked as Ex. P.34. |In that an anount
of Rs. 5,00,000/- was deposited on 24th Novemnber, 1994 through pay in slip
Exs. P.35 and P. 36. VWhen this fact was put to her in her exam nation under
Section 313 she admitted the accounts but said that she did not know
anyt hi ng about it. Even with regard to the | ockers standing in her name she
stated that she knew nothing about it.

The prosecution has thus proved beyond reasonabl e doubt that

substantial wealth was acquired by Accused Nos. 2 and 3 during the check
period. The only explanation given for the acquisition of this wealth was
that it had been gifted to them by Accused No. 4. Both the Trial Court and
the Hi gh Court have disbelieved the story of gift and concluded that these
were in fact the properties held by these persons on behal f of Accused No. 1.
On this basis Accused No. 1 had been convi cted.

M. Rao has seriously assailed the Judgnents of the Trial Court and

the High Court. He submitted that it has been established in the H gh Court
that Accused No. 1 hinself did not have any pecuniary resources or
properties di sproportionate to his known sources of income. He submtted
that the prosecution has mserably failed to show that the properties standing
in the names of Accused Nos. 2 and 3 were held by them on behal f of

Accused No. 1. He submitted that it was for the prosecution to prove
beyond reasonabl e doubt and by neans of 1 egal evidence that these were
Benam properties of Accused No. 1. M. Rao submitted that Accused No.

4 had been acquitted by the H gh Court on the ground that the prosecution
has not investigated into his personal source of income. He submitted that,
therefore, it could not be presuned that Accused No. 4 had no persona
source of incone. He submtted that Accused No. 4 was the nephew of the
Appel | ant and, therefore, out of |ove and affection he had gifted the
properties to Accused Nos. 2 and 3. He subnmitted that it was the
prosecution to establish by | egal and cogent evidence that the gifts were not
genui ne and that these were not the properties of Accused Nos. 2 and 3. He
submtted that as the prosecution had m serably failed to discharge the
burden and prove that the properties were held benam by Accused 2 and 3

on behal f of Accused 1 neither the Trial Court nor the H-gh Court could
have convicted Accused No. 1 under Section 13(1)(e) read with Section

13(2) of the Prevention of Corruption Act.

In support of his subm ssion M. Rao relied upon the authority of this
Court in the case of Krishnanand v. State of MP. reported in (1977) 1 SCC
816. In this case this Court has held as follows:

It is well settled that the burden of showi ng that “a particul ar
transaction is benam and the appellant owner is not the rea

owner always rests on the person asserting it to be so and thi's

burden has to be strictly discharged by adduci ng | egal evidence

of a definite character which would either directly prove the

fact of benam or establish circunstance unerringly and

reasonabl e raising an inference of that fact. The essence of

benam is the intention of the parties and not unoften, such

intention is shrouded in a thick veil which cannot be easily

pi erced through. But such difficulties do not relieve the person
asserting the transaction to be benami of the serious onus that

rests on him nor justify the acceptance of nere conjecture or

surm ses as a substitute for proof. It is not enough nerely to

show ci rcunst ances whi ch ni ght create suspicion, because the

court cannot decide on the basis of suspicion. It has to act on
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| egal grounds established by evidence."

There can be no dispute with the | egal proposition. However, |et us
see what is neant by "Proved". Section 3 of the Evidence Act defines
"Proved" as follows:

" "Proved".- A fact is said to be proved when, after considering
the matters before it, the Court either believes it to exist, or
considers its existence so probable that a prudent nan ought,
under the circunstances of the particular case, to act upon the
supposition that it exists.”

Further, Section 114 of the Evidence Act reads as foll ows:

"114. Court mmy presune exi stence of certain facts.- The

Court may presune the existence of any fact which it thinks
likely to have happened regard being had to the comron course

of natural events human conduct 'and public and private

busi ness, /in their relation to the facts of the particular case."

Thus the fact is said to be proved when after considering the matters before

it, the Court believes it to exist, or considers its existence so probable that a
prudent man ought, under the circunstances of the particular case, to act

upon the supposition that it exits. 1In comng to its belief the Court may
presune existence of any fact which it thinks likely to have happened having
regard to the natural’ course of event, human conduct and public and private
business, in relation to the facts of ‘each case.

Now, |et us see the facts of this case.  The prosecution has established
beyond a reasonabl e doubt, that prior to the check period Accused Nos. 1, 2

and 3 had no real source of income, except some neager incones, i.e.
Accused No. 1 only earned a snall salary as a Lecturer and Accused Nos. 2
had smal | agricultural and other incomne. Accused No. 3 being a student had

no real source of income. Prior to the check period the financial condition of
the famly was such that Accused No. 1 could not even repay his snal

debts. The creditors had to recover their anmpbunts by filing suits and
executing decrees. W are presunming that Accused No. 4 had i ndependent

i ncome. However prior to the check period Accused No. 4 had not been
afflicted by any |l ove and affection and had not made any gifts to any

menber of the family of the Accused No. 1. Prior to the check period
Accused No 4 did not even extend help to pay off the snmall debts of

Accused No. 1 even after the decrees had been passed agai nst Accused No.

1. Yet suddenly, during the check period, i.e. whenAccused No. 1 is a

M ni ster, Accused No. 4 donates |arge suns of nobney to Accused Nos. 2

and 3. The natural presunption, considering the comon course of natura
events and human conduct is that Accused No. 1 woul d have used his

nephew Accused No. 4 to transfer his (Accused No 1s) nonies to Accused

Nos. 2 and 3. This is the supposition which any prudent man under these

ci rcunst ances woul d act upon considering the natural course of events. The
Trial Court and the Hi gh Court thus rightly took this as proved by | ega

evi dence. The prosecution having established by | egal evidence that the
noni es were transferred by Accused 1 to Accused Nos. 2 and 3 through

Accused No. 4 and that these were nonies of Accused No.. 1 in the hands of
Accused Nos. 2 and 3, it was for the Appellant to satisfactorily account for
the gifts. He could have done so by showi ng that even before the check

peri od Accused No. 4 had made gifts of substantial anpbunts. It has not been
cl ai med by Accused 2 and/or 3 and/or 4 that before the check period al so
Accused No. 4 had made any such gifts. It is also not their case that after the
check period gifts were made. Thus the Trial Court and the Hi gh Court were
right in not believing the case of gifts supposedly nade out of a sudden brust
of love and affection. Both the Trial Court and the Hi gh Court were right in
convicting Appellant. As we are told that the State is going to file an appea
agai nst the acquittal of Accused Nos. 2 and 3 we are not making any

coments thereon




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 7 of 7
In our view, there is no infirmty in the Oder of the H gh Court so far

as the conviction of Apellant is concerned. We see no reason to interfere.
Accordingly these Crimnal Appeals stand dismi ssed. There will be

no Order as to costs.

(K. T. THOMVAS)
(S. N. VAR AVA)

July 31, 2001




