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Thi s appeal by the defendants in the suit O S. No. 93 of
1976 is directed agai nst and aggri eved by judgnent and decree
dat ed 29.4.1992 passed by the H gh Court of Madras in S. A No.
1858/ 84.

In brief, the facts and circunstances |leading to filing of
this appeal are the follow ng:

According to the appellants, Arulighu Mariamman tenple at
Raj apal ayam has been adm ni stered and managed from ti nme
i menorial by the religious denom nation of community of Rajus of
Si ngaraj akottai (for short ‘Rajus’). Oiginally nmenbers of the
said religious denom nation were worshiping in the tenple and as
ti me passed on, persons belonging to other conmunities also
started worshiping in the tenple. The administration of the
tenmpl e has al ways been by the trustees el ected anpong Rajus and at
no tine, the Hi ndu Religious and Charitabl e Endowrent Depart nent
(HR & CE Deptt.) interfered with their mnagenent. . Rajus
permtted pandaranms to performpuja in the tenple as poojaries.

Seven pandarans joi ned together, filed an application O A
No. 76/73 before the Deputy Comm ssioner, H R & C.E Deptt. under
section 63(b) of the Tam | Nadu H ndu Religious & Charitable
Endownent Act, 1959 (for short ‘the Act’) seeking declaration
that they were hereditary trustees of the tenple. The said
application was di sm ssed and appeal No. 100/74 filed by the
pandar ans agai nst the said order was al so di sm ssed by the
Commi ssi oner on 21.10.1975. The pandaranms filed suit O S. No.
13/76 in the court of Subordinate Judge seeking decl aration that
they were the hereditary trustees-cum poojaries of the suit
tenmple, by setting aside the aforenentioned orders of the
authorities under the Act and for permanent injunction
restraining Rajus frominterfering with their rights. The
| ear ned Subordi nate Judge, after trial, dismssed the suit
hol di ng t hat pandaranms were neither hereditary trustees nor
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poojaries. The appeal A.S. No. 533/83 filed by

pandar ans(pooj ari es) was al so dism ssed by the H gh Court on
18.9.1987. The said judgnment of the Hi gh Court has attained
finality.

VWil e things stood thus, during the pendency of the
af orementi oned proceedings initiated by the pandarans, the
H R & . E. Deptt. issued a notice on 16.5.1975 inviting
applications fromgeneral public for appointnent of additiona
trustees; obviously treating the suit tenple as coning within the
purview of the Act. Rajus feeling that their Fundamental R ghts
guar anteed under Article 26 of the Constitution were violated,
filed the suit O S. No. 100/75 on behalf of their religious
denom nation for a declaration that the suit temple is a
denom nati onal tenple belonging to their denomination and for a
per manent injunction restraining HR & C.E. Deptt. from
interfering with their rights. ~The suit was decreed giving
decl aration and injunction with observation that it will not
prevent the Departnent from exercising such of the powers as are
avai | abl e under the Act applicable for the adm nistration of the
tenmpl e belonging to a religious denomnati on. The Depart nent
filed AS. No. 197 of 1977 against the said judgnment. The appea
was di sm ssed, finding no good ground to interfere with the
judgrment and decree passed by the trial court. The second appea
No. 1946 of 1979, filed by the Departnent, was al so dismssed in
vi ew of the concurrent findings of fact recorded by both the
courts below Seeni Thevar & Qthers filed Special Leave Petition
No. 19184 of 2000 wi th pernission to challenge the judgnent
passed in S.A. No. 1946 of 1979.  This special |eave petition was
directed to be listed after the disposal of S. A No. 1858 of 1984
pending then in the Hi gh court of Madras arising out of O S. No.
93 of 1978 filed by Seeni Thevars & others. The special |eave
petition No. 12955 of 1990 filed by the Departnent agai nst the
di smissal of S.A No. 1946 of 1979 was di'smi ssed on the ground of
delay. This court on 22.10.1992 directed that S.L.P. No. 19184
of 2000 may be considered alongwith-this appeal at the tinme of
final hearing. It is thus this Civil Appeal No. 2417 of 1992 and
Speci al Leave Petition No. 19184 of 2000 are before us for
consi derati on now.

In the meanwhil e, the respondents (Seeni Thevar & Os.)
filed a suit OS. No. 93/78 in the court of Additional District
Munsi f for a declaration that the suit tenple is a public
religious institution belonging to Hi ndu public in general as
agai nst the exclusive claimby the Rajus and for injunction from
interfering in poojas according to usage of pandarans of the
tenmpl e. The appellants (Rajus) opposed and contested the suit
stating that perusal of the plaint avernments and relief sought
for, clearly indicate that it was only the pandarans who had set
up the respondents to re-agitate their clains by putting up a
facade of the cause of general Hindus public; the suit tenple had
been constructed by the Rajus who formed a religious denoni nation
and whi ch had been in their exclusive admnistration and
management beyond |iving nmenory for over a century; that the
nmenbers of other communities were also permtted to worship;
that the said denom nation have been el ecting anbong thensel ves
trustees for the adninistration of the tenple; the suit was
barred by the principle of res judicata in view of the judgment
in OS. No. 100 of 1975 and that the civil court had no
jurisdiction to try the suit in view of section 108 of the Act.
After trial, appreciating the evidence brought on record and
after hearing, the suit was dismssed holding that the suit
tenmple was not a public tenple but a denom national tenple
bel onging to Rajus and that the suit was barred by the principle
of res judicata. A S. No. 14/92 filed agai nst the said judgnent
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and decree was di sm ssed confirmng the judgnment and decree of
the trial court. The respondents herein (the plaintiffs in the
suit) filed second appeal No. 1858/84. A learned Single Judge of
the H gh Court allowed the appeal, set aside the judgnents of
both the courts bel ow and decreed the suit as prayed for. Hence
this Gvil Appeal No. 2417 of 1992 by the defendants in the suit
O S. No. 93 of 1978.

Shri K. Parasaran, |eaned senior counsel for the appellants
urged that the appellants had succeeded in all the previous
proceedi ngs; there is anple and convincing evi dence to show t hat
the Rajus have been in the adm nistrati on and managenent of the
suit tenple for nore than hundred years; hence the H gh Court was
not right and justified in upsetting the concurrent findings of
fact exercising jurisdiction.in second appeal; in the absence of
formul ati on of substantial questions of |aw that arose for
consi derati on between the parties under section 100 of CPC, the
i mpugned judgnent cannot be sustained; the very frame of the suit
and the reliefs sought for and in particular the relief as to
restrai ning the appellants in perform ng poojas by pandarans as
per their usage shows that it is the pandarans who are re-
agitating their claimhaving lost in the earlier proceedings;
nei t her usage i n poojas by pandarans was pleaded in the plaint
giving the details of usage and nature of poojas nor there was an
issue raised in thi's regard; even there i's .no evidence to support
the sane but strangely the | earned Single Judge of the H gh Court
granted relief of injunction relating to performance of poojas by
pandarans as per their usage, which according to the |earned
counsel, being patently illegal, cannot be upheld. According to
him a denom national institution could alsobe public
institution; the High court was not clear in this regard. The
| ear ned seni or counsel took us through the relevant portions of
the i npugned judgnment and various docunents in support of his
submi ssi ons.

On the other hand, Shri A T.M Sanpath, |earned counse
appearing for Seeni Thevar & others nade subm ssions supporting
the i npugned judgnent. He added that the suit was not barred by
the principle of res judicata in view of the judgrment in O S. No.
100/ 75 as the respondents (Seeni Thevar & Ors.) were not parties
to the said suit; they had sought for inpleading themin the suit
but their application was rejected; the special |eave petition
filed by themchallenging the judgnent in S.A No. 1946/ 79
arising out of the O S. No. 100 of 1975 is being heard alongw th
the present appeal. He also pointed out that the H gh Court did
fornul ate substantial question of |law as is clear from para 22 of
the i npugned judgment under appeal

Shri K. Ramanmurthi, |earned senior counsel appearing for the
respondent HR & C.E. Deptt. argued in support of the stand of
the Departnment. He also submitted that the finding of the High
Court recorded in the inpugned judgnent that the suit tenple is a
public tenple is correct and justified. He alternatively
submitted in case of any dispute as to character of tenple or as
to usage in performance of pooja, it could be left open to the
Depart nent to decide.

On the argunents of the | earned counsel for the parties,
the follow ng points arise for consideration:-

(1) Whet her the suit tenple is a public tenple?

(2) Whet her the suit tenple has been under the nmanagenent and
admini stration of the appellants?
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(3) Whet her the relief of permanent injunction so as to
restrain the appellants frominterfering with the worship /
pooj as by pandarans as per their usage could be granted?

Re: Point No. 1 -

The appellants in their plaint in OS. No. 100/75 only
averred that the suit tenple is a very small tenple owned by the
Raj us who forned a religi ous denom nation and had been in the
managenent and administration of the suit tenple from beyond
living menory for over a century. Nothing is stated as to when
the tenpl e was constructed, who constructed it or how the tenple
bel onged to them |In the witten statenent, the defendants
specifically denied that the tenple belonged to religious
denom nation of Rajus although there was no denial that Rajus
formed a religious denonination. In the plaint, a specific
decl arati on was sought that the tenple is a denom nation tenple
bel onging to the religi ous denomnation of Rajus. The tria
court in para 24 of the judgnent concluded thus: -

"24. To sum up, though there is no precise
evidence relating to the origin of the suit tenple,

it is manifest fromthe course of the conduct pursued
by the Rajus Community and al so the nenbers of the
public that the tenple in question has always been in
the managenent of Singarajakottai Rajus, that they
have been nostly maintaining the sane from out of the
funds contributed by the community and in fact, no
one from any other community had any hand in the
management of the affairs of the said temple. So,
under these circunstances, the inescapabl e conclusion
is that the suit tenple is only a denominationa
temple and the issue is answered accordi ngly."

In A'S. No. 197/77, the learned District Judge, while
agreeing with the finding that Rajus constituted a religious
denom nation and that the managenent of the tenple had been with
them proceeded further to say, even after noticing that origin
of the tenple is not known and there is no direct evidence as to
by whom and when it was built, probabilities of the case were
that the tenple in question ought to have been built by Rajus.
However, the appeal was di sm ssed and the judgnent of the tria
court was confirnmed. |In the second appeal No. 1946/ 79 the Hi gh
Court noticed that both the courts bel ow found that the origin of
the tenple is lost in antiquity and there is no direct evidence
as to when and by whomthe tenple was built. ~But, on the basis
of overwhel mi ng evidence to show that beyond nmenory the suit
tenpl e has been nmanaged only by Rajus concluded that the temple
nmust have been constructed only by Rajus. In the inpugned
j udgrment, the | earned Judge has taken the view that in'the
absence of evidence as to the establishnment of the'suit tenple by
the appellants, no inference could be drawn that they established
or constructed the tenple merely on the evidence of the
management of the tenple for long tine. According to him even
assum ng that in the present case, inference of continuity of
state of things, could be drawn that can relate only to, the

managenent of tenple by Rajus. But that cannot allow the court
to infer the establishment of tenple by themor tenple belongs to
them W agree with this view of the |earned Judge. It may al so

be mentioned that the suit tenmple is built on parampokh. Though
buil ding of tenple on a paranpokh |and by itself nay not be
concl usi ve evidence of it being a public tenple but in the
absence of other evidence as in the present case, who found or
established the tenple, it nay be a circunstance pointing in
favour of it being a public tenmple. According to the |earned
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Judge, the decisions referred to and relied on by the courts

bel ow to draw i nference that the Rajus nust have constructed the
temple was not correct. This Court in T.V. Mihalinga |lyer vs.
State of Madras and Another [(1981) 1 SCC 445] referring to the
very provisions of the Act has held that so far as Tam| Nadu is
concerned there is initial presunption that a tenple is a public
one, it being up to the party, who clains that it is a private
temple, to establish that fact affirmatively. O course, this
initial presunption nust be rebutted by clinching testinony in
order to establish that a tenple is a private tenple. |In the
same judgnent the very situation of tenple on Government property
was al so taken as a piece of evidence in support of a public

temple. In the case on hand, as already stated above, there was
nei t her pleadi ng nor clinching evidence as to who founded the
tenmple and as to how the tenpl e belonged to the appellants. It

is also on record that the tenple was constructed on paranokh
and. Under the circunstances, it is clear that the appellants
have failed to establish that the denom nation of Rajus
constructed the tenple. Thus, when both the courts bel ow
concurrently erred in recording a finding with no evidence to
support that the suit tenple belonged to religi ous denom nation
of Rajus and not a public tenple, the H gh Court was right in
upsetting such finding. |In our viewthe appellants have
mserably failed to rebut the initial presunption that it is a
public tenple. Hence we agree with the High Court in recording a
finding that the suit tenple is a public tenple.

Re: Point No. 2

In the suit O.S. No. 100/75 filed by the appellants agai nst
the Departnment, a clear finding was recorded that the appellants
(Rajus) as religious denom nation were nmanaging the affairs of
the suit tenple for nore than hundred years beyond the |iving
menory. The said finding was accepted by the first appellate
court in AS No. 197/77. The H gh Court in S.A No. 1946/79
observed that there is overwhel m ng evidence to show t hat beyond
nmenory the suit tenple had been nmanaged only by Rajus and
i nnuner abl e docunents have been filed to establish'the same and
that both the courts bel ow have analysed the evidence 'in this
respect very carefully and have cone to the concurrent concl usion
that fromtine beyond nmenory, this tenple has been adnini stered
only by the Rajus through their elected trustees. Dealing wth
the contention of the | earned Govt. Advocate for the Departnent
that Rajus had lost their right, if any, even before the
Constitution of India came into force, the Court held that
"According to the | earned CGovernment Advocate, from1939 onwards
it is the Departnent of H ndu Religious and Charitable
Endownent s that has been appointing trustees to the suit tenple
and hence it is not open to the Rajus of Singarajakottai to claim
the institution to be a denominational one. It is no doubt true
that the Departnment has been appointing trustees at |east from
1939, but it has been appointing only those persons el ected by
the Raju conmunity of Singarajakottai. |In Exb.A 2 property
regi ster, the node of appointment is clearly indicated and it is
recited therein that such of these persons who are el ected by the
Si ngar aj akottai Andhra Kshatriya Rajus Mahimai Fund Executive
Conmittee are appointed by the H ndu Religious and Charitable
Endownent’ s Deputy Conmi ssioner for a period of five years. No
menber of any other community and in fact, no person other than
the person elected by the community of Rajus of Singarajakotta
has even been appointed as trustee of the suit tenple. These
facts are not disputed before nme by the | earned Governnent
Advocate. The appoi ntnment of the persons el ected by the Rajus of
Si ngar aj akottai as trustee of the suit tenple amounts only to a
recognition of the right of that comunity to elect the trustees
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for the suit institution. This practice far frombeing in
derogation of the rights of the Rajus of Singarajakottai is only
in confirmation thereof. The Rajus of Singarajakottai cannot,
therefore, be said to have lost their right to this
institution.”

In the suit OS. No. 93/78, out of which the present appea
arises, the trial court after appreciating the evidence on record
inter alia recorded a finding that Rajus have all al ong been
attending to the managenent of the tenple for several decades in
the past. The first appellate court in para 18 of the judgnent
stated that the respondents also admt that the origin of the
temple is not knowmn. However, they claimthat they have been in
the managenent of the tenple affairs for the past hundred years
and nore, and they have been naintaining the tenple and its
affairs, attending to several renovation works and new
constructions. After referring to the docunmentary and ora
evi dence, a finding was recorded that these appellants and their
ancestors were in managenent of the suit tenple for the past so
nmany decades and that they have al so acquired properties in the
name of tenple, as seen from several 'sal e deeds taken by them
The High Court in the second appeal No. 1858/84 has reversed the
concurrent findings of both'the courts belowinpliedly on the
aspect of management of the suit tenple by the appellants,
wi t hout di scussion/and reasons when he granted decree as prayed
for that too exercising jurisdiction under Section 100 CPC whi ch
in our view, is patently unsustainable. ~The learned Single Judge
of the H gh Court has not recorded reasons to dislodge the
reasons given by both the courts belowin arriving at the
concl usion that the appellants were in the managenent of the
temple. Even the High Court in its judgnent has stated thus:-

"But, it should be noted that even assunming that in
the present case such inference of continuity of
state of things backwards may be drawn that can
relate only to, if at all, the nanagenent of tenple
by the Rajus. But that cannot allow the court to

i nfer the establishnment of tenple by them™

Even the | earned counsel for the respondents before the
H gh Court contended that the courts bel ow had wongly drawn
inference that tenple was constructed by Rajus fromthe nere
managenent of the suit tenple by themfor several decades. W
are of the view that the appellants had not |ost the right of
managenent of the suit tenple before the Constitution cane into
force. In this view, we hold that the appellants have been in
the managenment of the suit tenple all along. But - this right of
managenent of the appellants shall not prevent the Departnment
from exercising such powers, which are conferred upon them by | aw
inregard to the admnistration of the tenple. It may al so be
added that in the suit OS. No. 100 of 1975 filed by the
appel l ants thenselves it is held so and which part of the decree
was not chal |l enged by the appell ants.

Re: Point No. 3

In the suit OS. No. 93/78, the plaintiffs (respondents
herei n) sought for the following reliefs:-

"a) declaring that the suit institution is a public
religious institution belonging to the H ndu Public

in general as against the exclusive claimby the

def endants on behal f of Rajus of Singarajakotta

Raj apal ayam with a right of entry for all the Hi ndu
citizens into it for worship in pooja according to
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usage by pandarans of the tenple and consequently
granting permanent injunction restraining the

def endants, their men and agents restraining them
fromusing any further seals for the institution with
a version setting up atitle to the tenple for their
conmuni ty exclusively and al so restraining themfrom
printing or putting up boards as if the suit
institution belongs to the Rajus of Singarajakotta
absolutely and further restraining themfromin any
way changi ng the usage in all pujas by pandarans in
the suit institution.

B)

We have already stated above that the pandarans in earlier
litigations lost their claimthat they were hereditary trustees
or hereditary poojaries of the tenple in OA No. 76/73 as wel |
as OS. No, 13/76 upto to the H.gh Court. The judgment of the

Hi gh Court negativing the claimof the pandarans has attained
finality. A plain reading of the underlined portions of the
reliefs extracted above shows that these reliefs were clainmed at
the instance of pandarans and for their benefit. Since pandarans
could not re-agitate having lost earlier, these reliefs are
claimed in the suit. In other words, what could not be achieved
by the pandarans directly, the plaintiffs in the suit wanted to
achieve themat their instance indirectly. This apart, there is
no pleading and there are no avernments in the plaint as to what
was the usage of pandarans for worship in poojas. Further
neither there was an issue raised in the suit nor evidence was
led in support of the same. This being the position, the H gh
Court for the first tine, in the second appeal could not have
granted this relief at all. The H gh Court in the inpugned
judgrment has decreed the suit of the plaintiffs as prayed for,

whi ch includes this relief also.~ Hence, we have no hesitation to
hold that relief of injunction could not have been granted to the
plaintiffs.

We may al so state here that the H gh Court was right in

taking the view that the suit was not barred by principle of res
judicata in view of the judgnent and decree passed in O S. No.
100/ 75 for the very reasons stated in the Hgh Court judgnent.
That apart, SLP No. 19184/200 agai nst the said judgnent was
ordered to be heard alongwith this appeal. Accordingly it was
al so heard at the time of final hearing.

We are unable to accept the argunent of the |earned senior

counsel for the appellants that the inpugned judgnent cannot be
sustai ned as no substantial question of |aw was fornulated as
requi red under Section 100 CPC. In para 22 of the judgnent the
H gh Court has dealt with substantial questions of ‘law. Whether
a finding recorded by both the courts bel ow with no evidence to
support it was itself considered as a substantial question of |aw
by the High Court? It is further stated that the other questions
consi dered and dealt with by the | earned Judge were al so
substantial questions of law. Having regard to the questions
that were considered and decided by the H gh Court it cannot be
sai d that substantial questions of law did not arise for

consi deration and they were not formulated. My be, substantia
guestions of |aw were not specifically and separately fornul ated.
In this viewwe do not find any nerit in the argunment of the

| earned counsel in this regard.

In the result for the reasons stated above, we hold that
the suit tenple is a public tenmple. The managenent of the suit
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tenmpl e has been with religious denom nation of Rajus. However,
this right of managenment of the appellants shall not prevent the
Depart ment from exercising such powers, which are conferred upon
themby law in regard to the administration of the tenple. The
relief of declaration and injunction so far it relates to worship
in pooja according to usage by Pandaranms in the temple is
rejected. This appeal and special |eave petition stand disposed
of in the above terns. No orders as to costs.




