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CASE NO. :
Speci al Leave Petition (civil) 17183 of 2001

PETI TI ONER
THE OMNERS & PARTI ES | NTERESTED I N

Vs.

RESPONDENT:
VS.

DATE OF JUDGVENT: 20/ 08/ 2001

BENCH:
A.P. Msra & D.P. Mhapatra

JUDGVENT:

D. P. Mohapatra, J.
Leave granted.

The appel |l ants herein are the owners & parties interested

in the Vessel MV. Baltic Confidence (for short the ship). The 2nd
respondent herein is the charterer of the said ship under the Tine
Charter Party Agreenment entered between- it and the appellants with
effect from8th of May, 1997. Five Bills of Lading all dated 26th My,
1997 were issued by the appellants wherein the respondent no.2

agreed and undertook to carry on board the said ship 11,433.510

metric tonnes of Canadi an Yell ow Peas (the peas for short) fromthe
Port of Vancouver in Canada to the Port of Calcutta /in good order

and condition. The respondent no.1 herein is the hol der and

endorsee of each of the said Bills of Lading andthe owner of the said
stock of peas. The said respondent no.1 filed Admiralty Suit No.17
of 1997 in the High Court at Calcutta in its admralty jurisdiction
agai nst the appellants and respondent no.2 alleging inter alia that the
def endants had negligently and in breach of the contract of carriage
and/ or breach of their duties as bailees, failed to deliver goods to the
plaintiff in good order and condition; the defendants have delivered
part of the goods weighing 4,910 netric tonnes damaged by sea

wat er and in consequence the plaintiff had suffered | oss and danage

at least in the sumof US $ 1,384,620 being the value of the said
damaged quality. The plaintiff further alleged that it has suffered
further loss and damages. It was in these circunstances that the
plaintiff filed the suit.

The appel | ants and respondent no.2 herein as the 1st and 2nd
defendants in the suit filed an application under Section 45 of the
Arbitration and Conciliation Act, 1996 (for short the Act) praying inter
alia for staying of the proceedings in the suit and for referring the
di sputes to arbitration in terns of Clause 62 of the Charter Party
Agreenent which was specifically incorporated as a condition of the
Bills of Lading. The said application was rejected by a single Judge
of the Court by the order passed on 10th Novenber, 1998 hol di ng,

inter alia, that the arbitration clause in the Charter Party Agreenent
was not applicable to the alleged disputes arising fromthe Bills of
Ladi ng and, therefore, the application filed by the defendants was not
mai nt ai nabl e. On appeal by the defendants, the Division Bench of

H gh Court confirmed the order passed by the single Judge vide the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 12

j udgrment dated 2nd August, 1999. The said judgment is under
chall enge in this appeal filed by the defendants.

The question that arises for determination is, whether the High
Court, on construction of the terms and conditions of the Charter
Party Agreement and the condition in the Bills of Lading incorporating
the terms and conditions of the Charter Party Agreenent into it was
right, in holding that the parties in the suit are not bound by the
agreenment contained in Cl ause 62 of the Charter Party Agreenent for
purpose of arbitration of the disputes raised in the suit. Before
proceedi ng to consider the question further it will be convenient to
guote Cl ause 62 of the Charter Party Agreement and the relevant
clause in the Bills of Lading. Cause 62 of the Charter Party
Agreenent is as follows :

This Charter Party shall be governed by and
construed in accordance with English Law and

any dispute arising out of this Charter Party
shall be referred to arbitration in London in
accordance with the Arbitration Acts 1950 and
1979 or any statutory nodification or re-
enactment thereof for the time being in force.
Unl ess the parties agree upon a sole

arbitrator, one arbitrator shall be appointed by
each party and the /arbhitrators so appointed
shal | appoint a third arbitrator, the decision of
the three-man tribunal thus constituted or any
two of them shall ‘be final. On the receipt by
one party of the nomnation in witing of the

ot her partys arbitrator, that party shall appoint
their arbitrator within fourteen days, failing
whi ch the decision of the single arbitrator

appoi nted shall be final. For disputes where
the total anpunt clained by either party does
not exceed USD 50000 the arbitration shall be
conducted in accordance with the Snal

Cl aims Procedure of the London Maritine
Arbitrators Association

Clause 1 of the Conditions of Carriage of the Bills of
Ladi ng reads as follows :

Al terms and conditions, liberties and
exceptions of the Charter Party, dated as
overl eaf, including the Law and Arbitration
Clause, are herewith incorporated.

The question for consideration is whether the parties

agreed that Clause 62, the arbitration clause in the Charter Party
Agreenent shall be applicable to disputes arising under the Bills of
Lading. For determ nation of this question it is necessary to ascertain
the intention of the parties to the Bills of Lading. ' This question has
engaged the attention of courts in India and in England fromtine to
time.

In Ham I ton and Co. v. Macki e and sons, Vol .V, 1888-9, The

Ti mes Law Reports, page 677 the plaintiffs were the owners of the
steaner President Garfield, and the action was brought for the

bal ance of the Bill of Lading freight, the defendants being the

consi gnees of the cargo and endorsees of the Bill of Lading. It was
agreed by the Charter Party that any dispute that might arise under
the charter was to be settled by arbitration at the port where the

di spute arose. On the Bill of Lading the words were stanped, Al

other terns and conditions as per Charter Party. The Judge at
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Chanbers stayed the action on the ground that the matter ought to
have gone to arbitration, and the Divisional Court upheld his decision
The Court of Appeals, allow ng the appeal, held that Were there

was in a bill of lading such a condition as this, Al other conditions as
per Charter Party, it had been decided that the conditions of the
Charter Party must be read verbatiminto the Bill of Lading as though

they were there printed in extenso. Then if it was found that any of

the conditions of the Charter Party on being so read were

i nconsistent with the Bill of Lading they were insensible, and nust be

di sregarded. The Bill of Lading referred to the Charter Party, and
therefore when the condition was read in, Al disputes under this

charter shall be referred to arbitration, it was clear that the condition
did not refer to disputes arising under the Bill of Lading, but to

di sputes arising under the Charter Party. The condition therefore was

i nsensi bl e, and had no application to the present dispute, which arose
under the Bill of Lading."

(Enmphasi s suppl i ed)

In T.WThomas & Co. Limted and Portsea Steanship

Conpany, Limited, 1912 Appeal Cases page 1, the House of Lords

consi dered a case in which the Bill of Lading provided that the goods
shi pped t hereunder should be delivered to the shipper or to his
assigns, he or they paying freight for the said goods, with other
conditions as per charter party, and in the margin was witten, in ink
Deck | oad at shippers risk, and all other terns and conditions and
exceptions of charter to be as per charter party, including negligence
cl ause. The charter party provided that Any dispute or claimarising
out of any of the conditions of this charter shall be adjusted at port
where it occurs, and sane shall be settled by arbitration. Holding

that the arbitration clause was not incorporated in the Bill of Lading,
the House of Lords observed, inter alia, that :In determning what
passes under a general clause of this kindthe Bill of Lading is the

primary docunent to be | ooked at, and the question of the scope of
the cesser clause is not relevant to that question. Dealing with the
guestion Lord Atkinson observed:

I think it would be a sound rul e of
construction to adopt that when it is sought to
introduce into a docunent like a bill of |ading
a negotiable instrument a clause such as

this arbitration clause, not gernane to the
recei pt, carriage, or delivery of the cargo or

the paynment of freight, - the proper subject-
matters with which the bill of lading is
conversant, - this should be done by distinct

and specific words, and not by such genera
words as those witten in the margin of the bil
of lading in this case.

Lord Robson nade the foll ow ng observations :

It is to be remenbered that the bill of lading is
a negotiable instrument, and if the obligations
of those who are parties to such a contract are
to be enlarged beyond the matters which
ordinarily concern them or if it is sought to
deprive either party of his ordinary |ega
renedi es, the contract cannot be too explicit
and precise. It is difficult to hold that words
which require nodification to read as part of
the bill of lading and then purport to deal only
with di sputes arising under a docunment made

bet ween di fferent persons are quite
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sufficiently explicit for the appellants
pur pose.

(Enphasi s suppl i ed)

In re: The Merak, Lloyds List Law Reports 1964 Vol .2
the Court of Appeal considered the clauses in the charter party
entered into between the parties, in clause 10 whereof it was
stipulated : The bills of lading shall be prepared in the form endorsed
upon this Charter and shall be signed by the Master, quality,
condition and neasure unknown, freight and all terns, conditions,
cl auses (including Cause 32), and exceptions as per this Charter.
Clause 32 (arbitration clause) provided inter alia Al clainms nmust be
made in witing and the Caimnts Arbitrator must be appointed
within twel ve nonths of the date of final discharge otherw se the
cl ai m shal |l be deemed wai ved and absolutely barred. Bills of |ading
i ssued by master of Merak acknow edgi ng shi pnent of tinber at
Wal kom for voyage as per charter dated the 21st of April, 1961, and
providing: Al l-the terms, conditions, clauses and exceptions including
Cl ause 30 contained in the said charter party apply to this Bill of
Ladi ng and are deened-to be incorporated herein. The Court of
Appeal (Sellers, Davies and Russell, L.JJ.) held that: Bill of Lading
was i ssued under charter of Apr.21; that commencenent of

arbitration proceedi ngs was suit brought within Art.111, Rule 6, of
Hague Rul es; and that, therefore, arbitration clause was not
repugnant to Hague Rules and nullified by clause paramount; It was
further held that: C ause 32 was i ncorporated by |anguage of Bill of
Ladi ng and by express .reference in Cause 32to dispute arising out
of any Bill of Lading issued hereunder. In this connection, Lord

Scarman, J., construing the two docunents, hel'd as foll ows:

(1)that the charter party arbitration clause
made sense in the context of the bills of Iading
and the general words of the bill of |ading

i ncorporation clause sufficed to incorporate it;
that the reference to C ause 30 was fal sa
denonstrati o which should not be allowed to
obscure clear intention of incorporation

clause; (2)(i) that bills of |ading were issued
under charter-party of Apr.21; (ii) that the
arbitration clause was not inconsistent with

cl ause paranount; and that, therefore,
arbitration clause was included in bills of
 ading; (3) that Sect.4(2) gave effect to
intention of the Protocol on Arbitration

Cl auses, 1923, which was that where there

was a business contract between parties

subject to different contracting States, those
parties were to be referred to arbitration if they
had so agreed, whether their agreenent

related to present or future differences; that,
therefore, Sect.4(2) applied to agreenent in
this case; and that, accordingly, proceedings
woul d be stayed; (4) that no undue hardship
woul d be caused if tine for giving notice of
arbitrati on were not extended; and that,
therefore, no extension would be granted.

(Enphasi s suppl i ed)

In the case of Astro Valiente Conpani a Naviera SA v.
Paki stan M nistry of Food and Agriculture (No2) The Emmanue




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

12

Col ocotronis (No2), The Queens Bench Division (Conmercial Court),
(1982) 1 Al ER 823, considered the case in which the charter party
provided, inter alia, that the charter party contract was to be

conpl eted and superseded by the signing of a Bill of Lading and
further that the Bill of Lading was to contain a clause providing for
arbitration in London by two arbitrators and unpire and that any claim
was to be made in witing within nine nonths of final discharge. The
shi pnent was acknow edged by a Bill of Lading which included a

clause that All other conditions, exceptions, denmurrage, genera

average and for disbursenment as per (the) charter-party. The Bill of
Lading did not specifically provide for arbitration. The question arose
whet her the buyers were bound to arbitrate. In that connection, it

was observed, inter alia, that: Provided that the Bill of Lading itself

directed attention to the Charter Party, it was perm ssible and proper
to look at the Charter Party to ascertain the terms to be incorporated
in the Bill of Lading. Applying that principle, the Bill of Lading, by
referring to All other conditions . As per (the) charter-party,
specifically required reference to the Charter Party, which in turn
clearly and specifically provided that the arbitration clause was to be
one of the conditions incorporated in the Bill of Lading. The buyers
were therefore bound to arbitrate under the arbitration clause in the
Charter Party and their appeal woul d accordingly be di smi ssed.

(Enphasi s suppl i ed)

In Mramar Maritime Corporation-and Hol born G| Trading Ltd.,
1984 Appeal Cases 676, House of Lords considered the case where
the owners entered into a tanker voyage Charter Party in the
standard Exxonvoy 1969 formw th charterers and the Bill of Lading
purported to incorporate all the terns of the charter (except the rate
and paynent of freight), including a denurrage clause rendering the
charterers liable for demurrage, and the owners clainmed that the

denurrage cl ause thereby incorporatedinto-the bill rendered the

consi gnees of the cargo, as holders of the Bill of Lading, directly
liable for the demurrage incurred and held that on the true
construction of the | anguage of the Bill of Lading it was the intention
of the parties to the Bill of Lading contract that the charterer alone
should be liable for denurrage. 'In that connection Lord D plock
observed

| regard it, however, as nore inportant that
this House should take this opportunity of
stating unequivocally that, where in a bill of

| ading there is included a clause which
purports to incorporate the terns of a
specified Charter Party which are directly
germane to the shipnment, carriage or delivery
of goods and i nmpose obligations upon the
charterer under that designation, are

presuned to be incorporated in the bill of
lading with the substitution of (where there is a
cesser clause), or inclusion in (where there is
no cesser clause), the designation charterer
the designati on consignee of the cargo or

bill of Iading hol der

The Queens Bench Division (Commercial Court) in the
case of Navigazione Alta Italia SpA v. Svenska Petrol eum AB (The
Nai Matteini), 1988 Vol.l Lloyds Law Reports 452, considered the
i ssue : whether the Bill of Lading was effective to incorporate the
arbitration clause in either the head charter or the sub-charter and if
so which, and held as follows:

that (1) the wording of the bill of |ading gave
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no i ndication whether the unidentified charter
referred to was the head or sub-charter both
with their quite different forms of arbitration
clause; the bill of I|ading conplied with neither
charter-party requirement but was a standard
formheld at Ras Tanura which was printed in

the formas the |oading port; there was no
relevant bill of lading as referred to in the form
and the formgave no clue as to what

arbitration clause in what charter-party was
referred to (see p.459 cols.1 and?);

(2) there was no arbitration agreenent in force
bet ween t he owners and consi gnees and t he
bill of lading did not have the effect of
incorporating an arbitration clause which

extended to di sputes under the bill between
the plaintiffs and the defendants (see p. 459,
col.2);

(3) the normal-rule was that the presuned
intention of the parties to the bill of Iading
contract was to incorporate the head charter;
the bill of |ading was governed by the terns of

the head charter but the arbitration clause in
that charter was not to be read as applying to
anyt hi ng ot her than di sputes between the
owners and charterers arising under that
charter-party (see p.459, col.?2).

(4) the purpose of the mechanics in any
arbitration clause was to put the other side on
notice that a claimwas to be nmade so as to
give the other party a proper opportunity to
prepare and take part in choosing the arbitra
tribunal; the telex of June 23 achieved this
although it wongly clainmed that the venue

was London; and if the head charter was

i ncorporated and the arbitration clause had to
be nodified to cover this dispute the wong
assertion that London was the venue was not

of substance; the clause was not incorporated
and the plaintiffs were entitled to their

decl aration (see p.460, col.1).

The Queens Bench Division (Comercial Court), in the

case of Pride Shipping Corporation v. Chung Hwa Pul p Corporation
and anot her (The G noussin Pride), (1991) Vol.1 Lloyds Law
Reports 126, held that

In the absence of authority | would concl ude
that, if practical, effect should be given to the
expressed intention of the parties to the bills,
nanely, to incorporate the arbitration clause in
them and that it is not only practical but
necessary to do so by adding those words to

cl.17 in order to give effect to that expressed
intention. Authority however, is not absent. |In
The Rena K, (1978) 1 Lloyds Rep.545, in a

case virtually on all fours with the present one
in that the incorporation clause of the bills of

| adi ng specifically incorporated the arbitration
cl ause of the charter-party, and which is to be
di stingui shed only on the ground that the
charter-party there was a voyage charter-
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party, whereas here there is a time charter-
party, M. Justice Brandon at p.551, col.1 said:

The addition of these words

(including the arbitration clause)

must, as it seens to ne, mean that

the parties to the bills of |ading

i ntended the provisions of the
arbitration clause in the charter-party
to apply in principle to disputes
arising under the bills of lading, and if
it is necessary, as it obviously is, to
mani pul ate or adapt part of the

wordi ng of that clause in order to give
effect to that intention, then I am
clearly of the opinion that this should
be done.

(Enphasi s suppl | i-ed)

In the case of Daval Aciers Dusinor Et De Sacilor and others v.
Armare S.R L. (The Nerano), (1996) Vol.1 Lloyds Law Reports
page 1,the Court of Appeal, dism ssing the appeal, held inter alia, that

(1)1 ooked at on its own, the provision on the
front of the bill of lading only-incorporated the
conditions of the charter (which it was

conmon ground woul d not i nclude the

arbitration clause in the charter) and the
reference to English jurisdiction could (in the
absence of any reference to arbitration) only
be a reference to the English Courts; however

if the provisions was considered with cl.1 on
the back of the bill of lading a different
neani ng energed; the provision on the face

of the bill of lading did not expressly prohibit
the incorporation of terns other than
conditions fromthe charter, nor was the
reference to English jurisdiction couched in

| anguage that excluded an English arbitration
agreenment which woul d ex hypot hesi be

subject to English jurisdiction; the two

provi sions read together were not inconsistent
with each other (see p.4 col.1)

(2) the parties had not nerely used genera

words of incorporation, they had expressly
identified and specified the charter arbitration
cl ause as something to be incorporated into

their contract; by identifying and specifying the
charter-party arbitration clause it was clear
that the parties to the bill of lading contract did
intend and agree to arbitration so that to give
force to that intention and agreenent the

words in the clause had to be read and

construed as applying to those parties (see

p. 4, col.?2);

(3) the Court was engaged on the process of
construing the words the parties had witten
down and used; in their context the words
were to be given the neaning the | aw
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ascribed to themand the arbitration
agreenent did not thereby cease to be an
agreenment in witing if the words of the
arbitration clause were to be nanipul ated or
adapted (see p.5 col.1);.

(Enphasi s suppl i ed)

Queens Bench Division (Commercial Court) in Atlas
Levante-linie Aktiengesellschaft v. Gesellschaft Fuer Cetriedehandel
A. G, and Becher (The Phonizien), (1966) Vol.1 Lloyds List Law
Reports at p. 150 held by McNair, J., that:

If conditions of charter-party were read into
bills of lading as if printed in extenso, terns of
Cl ause 22 woul d be insensible and shoul d be

di sregarded; and that extensive verba

redrafting woul d be necessary to nmake it read

as a submi'ssion to arbitration between

shi powner's -.and each i ndividual indorsee of a

bill of lading; (2) that Court coul d not accept
def endant s subni sion that, where the

charterer was also the shipper, the w de

words of incorporation used in this case were

apt to incorporate/into the bill of lading the
arbitration clause even in respect of a-dispute
bet ween t he shi powner and a subsequent

hol der of the bill of |ading. Judgnment for
plaintiffs. Hamlton & Co. v. Mackie & Sons,
(1889) 5 T.L.R 677, applied and foll owed.
Tenper | ey Steam Shi ppi ng Conpany v.

Snythe & Co. (1905) 2 K B. 791,

di stingui shed. Thomas & Co. Ltd. v, Portsea

St eanshi p Conpany, Ltd., (1912) A C1

fol | oned.

This Court in the case of Union of ‘India v. D.MRevri &
Co, (1977) 1 SCR 483, held inter alia :
There were, after integration, two Secretaries
in the Mnistry of Food & Agriculture, but the
argunent that this event rendered the
arbitration agreenent vague and uncertain, is
based on a highly technical and doctrinaire
approach and i s opposed to plain common
sense. A contract is a conmercial document
bet ween the parties and must be interpreted
in such a manner as to give it efficacy rather
than to invalidate it. 1t would not be right while
interpreting a contract entered into between
two lay parties, to apply strict rules of
construction which are ordinarily applicable to
formal docunents. The nmeani ng of such a
contract nust be gathered by adopting a
conmon sense approach and it nust not be
allowed to be thwarted by a narrow pedantic
and legalistic interpretation. The Secretary in
the Mnistry of Food and Agriculture in charge
of the Department of Food, would be the
Secretary in the Mnistry of Food and
Agriculture concerned with the subject matter
of the contract and under clause (17), he
woul d be the person intended by the parties to
exerci se the power of nom nating the
arbitrator. Furthernore, the respondents did
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not rai se any objection to the appointnent of

the arbitrator and participated in the arbitration
proceedi ngs without protest, indicating the

clear intendnent of the parties that the

Secretary in the Mnistry of Food & Agriculture
concerned with the subject matter of the

contract should be the person entitled to

nom nate the arbitrator (488 B-E, 489 A-E)

(Enphasi s suppli ed)

In the case of Alimenta S. A etc. v. National Agricultural Co-
operative Marketing Federation of India Ltd. & Anr., (1987) 1 SCC
615 at page 616, this court considered the case in which :

NAFED, an I ndian undertaki ng and Alinenta,

a Swi ss conpany, entered into two contracts

for sale and supply of HPS groundnut kernels.
Clause 11 of the first contract stipul ated

Q her terns and conditions as per FOSFA-20
contract terns. Clause 9 of the subsequent
contract stipulated : : Al other terns and
condi tions for supply not specifically shown
and covered herei nabove shall be as per

previ ous contract signed between us for

earlier supplies of HPS' The FOSFA

(Federation of Gls, Seeds and Fats

Associ ation) 20 contract provided : Any

di spute arising out of this contract,shall be
referred to arbitration-in London (or el sewhere
if so agreed). Wen disputes arose

bet ween the parties under both the contracts
while Alinmenta sought to comrence

arbitration proceedi ngs i nvoking Clause 11

and Cl ause 9 of the contracts, NAFED filed a
petition under Section 33 of the Arbitration Act
alleging inter alia that there was no valid
arbitrati on agreenent between the parties.

The NAFED contended that it was not at al

aware of any arbitration clause in FOSFA-20
contract and accordingly, it could not agree to
incorporate any such arbitration clause in the
contracts in question. The Hi gh Court

di sal | owed the petition under Section 33 in
respect of the first contract but allowed the
same in respect of the second contract.
Affirm ng the judgnent of the H gh Court and

di sm ssing the appeal s Suprene Court hel d:

(1) The arbitration clause of an earlier
contract can, by reference, be incorporated
into a later contract provided, however, it is
not repugnant to or inconsistent with the terns
of the contract in which it is incorporated. In
the instant case the arbitration clause in the
FOSFA- 20 contract provided any dispute

arising out of this contract and as such there
woul d be no inconsistency between this

clause and the terms of the first contract and
hence, no difficulty in incorporation of the
arbitration clause in the first contract. Such
i ncorporation would be quite intelligible (para
7).

The contention that the arbitration clause in
FOSFA-20 contract was not germane to the
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subject matter of the first contract and
therefore, was not incorporated in the

contract, cannot be accepted. Even assum ng
that the subject matters of the FOSFA-20
contract and the first contract in question were
different, the former being a CIF contract,
while the latter an f.o.b. contract, no question
as to the germaneness of the arbitration

clause to the subject matter would be

rel evant. \Were, as in the instant case, the
parties are aware of the arbitration clause of
an earlier contract, the subject matter of which
is different fromthe contract which is being
entered into by them but incorporate the

terns of the earlier contract by reference by
usi ng general words, there would be no bar to
such incorporationnerely because the

subj ect - matters of the two contracts are

di fferent, unless, however, the incorporation of
the arbitration clause will be insensible or
unintelligible: 1In the instant case, the
arbitration clause in FOSFA-20 contract will fit
inthe first contract and it will be neither

i nsensi bl e nor unintelligible. Therefore, the
arbitration clause/in FOSFA-20 contract was
incorporated into the first contract. (para 12)
(2) However, though the first contract

i ncludes the terns and conditions of supply

and as Clause 9 of the second contract refers

to these ternms and conditions of supply, it is
difficult to hold that the arbitration clause is
al so referred to and, as such, incorporated

into the second contract. Wen the

i ncorporation clause refers to certain particular
terms and conditions, only those terns and
conditions are incorporated and not the
arbitration clause. The normal incidents of
terns and conditions of supply are those

whi ch are connected with supply, such as, its
node and process, tine factor, inspection and
approval, if any, reliability for transit, incidenta
expenses etc. The arbitration clause is not a
termof supply. There is no necessity in |aw
that when a contract is entered into for supply
of goods, the arbitration clause nust formpart
of such a contract. Accordingly, only those
terns and conditions are incorporated into the
second contract and not the arbitration cl ause
(para 14).

A Full Bench of the Calcutta H gh Court in the case of

Dwar kadas & Co. v. Dal uram Gogannull, AIR (38) 1951 Cal cutta 10,
consi dering the question of incorporation of the arbitration clause in

earlier contract into a subsequent contract, held:

In the present case, the arbitration clause in
the first contract referred to arbitration

di sputes which arose in respect of the goods

or in reference to any of the conditions

hereof. It was in fact an arbitration cl ause
franed in the very widest terns and if that

cl ause, which was C .17 of the origina

contract were so witten in both the

subsequent contracts, it would be wholly
intelligible and not inconsistent with any of the
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terns of the subsequent contracts and woul d

on its face apply to all disputes arising under
t he subsequent contracts. That being so, it
appears to nme that the arbitration clause
which is found as d .17 of the terns and
conditions of the first contract dated 13-12-
1947 between Bubna Mre & Co., and the
respondents was inmported into each of the
subsequent contracts by reason of the phrase
whi ch appears in each of the subsequent
contract Subject to all terms and conditions of
the contract NO 73 of 13-12-47 issued to us

by Ms.Bubna More & Co. That being so,

there was in each of the subsequent contracts
an arbitration clause which, if valid, would
govern di sputes arising between the parties.

From t he conspectus of the views expressed by courts in
Engl and and also inIndia, it is clear that in considering the
guestion, whether the arbitration clause in a Charter Party

Agr eenent -was i ncorporated by reference in the Bill of Lading;

the principal question is, what was the intention of the parties to
the Bill of Lading? For this purpose the primary docunent is the
Bill of Lading intowhich the arbitration clause in the Charter
Party Agreenent is/to be read in the manner provided in the

i ncorporation clause of the Bill of Lading.  Wiile ascertaining the

intention of the parties attenpt shoul'd be made to give neaning

to the incorporation clause and to give effect to the same and not

to invalidate or frustrate it giving a literal, pedantic and technica
readi ng of the clause. If on a construction of the arbitration
clause of the Charter Party Agreenment as incorporated in the Bil

of Lading it does not |lead to inconsistency or insensibility or
absurdity then effect should be given to the intention of the

parties and the arbitration clause as agreed shoul d be made

bi nding on parties to the Bill of Lading. |If the parties to the Bill of
Ladi ng being aware of the arbitration clause in the Charter Party
Agreenent have specifically incorporated the same /in the

conditions of the Bill of Lading then the intention of the parties to
abide by the arbitration clause is clear. Whether a particul ar

di spute arising between the parties conmes wthin the purview of

the arbitration clause as incorporated.in the Bill of Lading is a
matter to be decided by the arbitrator or the court. But that does
not mean that despite incorporation of the arbitration clause in

the Bill of Lading by specific reference the parties had not

i ntended that the disputes arising on the Bill of Lading should be
resol ved by arbitrator.

Coming to the case on hand it is to be kept in mnd that
whil e incorporating the conditions of the Charter Party
Agreenent in the Bill of Lading specific reference has been
made to the arbitration clause by use of the expression
including the law and arbitration clause. Therefore, the parties
have taken care not to couch the interpretation clause in the Bil
of Lading in general terns but have nade their intention clear
that the disputes arising thereunder should be resol ved by
arbitration according to the clause in the Charter Party
Agreenent. On a fair reading of the clause 62 of the Charter
Party Agreement (Arbitration clause) and Condition 1 of the Bil
of Lading (incorporation clause) there is no nanifest

i nconsi stency or insensibility. Such was not the case of the
parties in the suit nor any such finding recorded in the judgnent
of the H gh Court (Single Judge or by the Division Bench). It

was al so not contended before us that if the arbitration clause in
the Charter Party Agreenent is inplenented in relation to
di sputes arising on the Bill of Lading it would give rise to an
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absur d/ unwor kabl e situation. It was al so not urged before us that
the condition in the Bill of Lading incorporating the arbitration
cl ause of the Charter Party was null and void being incapable of
bei ng perforned. The main ground on which it was contended

that the clause is inoperative is that the expression Charter
Party in clause 62 of the Charter Party Agreement was not

changed to Bill of Lading while incorporating the sane in the
latter. This contention, we are constrained to observe cannot be
accepted since it goes against the clear intention of the parties
as evident fromthe incorporation clause.

On a careful consideration of the entire matter we are of
the view that there is no good ground or acceptable reason why
the intention of the parties to incorporate the arbitration clause in
the Charter Party Agreement in the Bill of Lading should not be
given effect to. The Hi gh Court was not right in rejecting the
prayer of the appellants for stay of the suit.

In the result, the appeal is allowed with costs. The

Judgnent ‘of “'the Division Bench of the H gh Court confirmng the
judgrment of the Single Judge is set aside. The petition filed by

the appellants for stay of the suit is all owed. The trial court is
directed to proceed in the matter according to law. Hearing fee
assessed at Rs. 50, 000/ -.

.
( A P.M SRA)

J.
( D. P. MOHAPATRA)

August 20, 2001




