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CASE NO. :
Appeal (civil) 6057-6058 of 2001
Speci al Leave Petition (civil) 20494-95 of 2000
PETI TI ONER
M S. LIVE OQAK RESORT P. LTD. & ANR
Vs.
RESPONDENT:
PANCHGANI HI LL STATI ON MUNI Cl PAL
DATE OF JUDGVENT: 31/ 08/ 2001
BENCH

A.P.Msra, U. C Banerjee

JUDGVENT:

BANERJEE, J.
Leave granted.

The appellants herein, nmoved this Court under Article 136 of

the Constitution of India seeking special |eave to appeal against the
orders of the Division Bench of the Hi gh Court of Judicature at

Bonbay in the matter of dismissal of the wit petition being No.
2226 of 1999 dated 10th July, 2000 as also an order of dism ssal of
the Review Petition dated 6th Novenber, 2000. By the inpugned

order of dismssal, the Hgh Court did lend its concurrence to an
order of denplition of an additional floor constructed by the
appel l ants in Panchgani said to be.in violation of 'the Minicipal

Rul es as also of the direction contained in an earlier judgment of the
sane High Court in a public interest litigation being No. 2754 of

1997 wherein the Hi gh Court has dealt with a circular issued by
Urban Devel opnent, Public Health and Housing Departnment in

1971. Incidentally, be it noted that various public interest petitions
have been filed before the H gh Court seeking to prevent

construction and/ or regular constructions in the Mahabal eshwar -
Panchgani area in the State of Miharashtra being an ecol ogical l'y

sensitive belt. 1In the wit petition filed by the Bonbay
Envi ronmental Action G oup the bone of contention of the
appel | ants had been that there was large scale illegal construction

and deforestation in the Mahabal eshwar-Panchgani region resulting

in w de spread environnmental and ecol ogi cal degradation to these

two hill stations in the State of Mbharashtra. The Hi gh Court upon
consi deration of the pleadings and the facts on record passed various
orders fromtinme to tine and finally dealt with the matter in its

j udgrment dated 18th Novenber, 1998 containing certain directions

in order to put an enbargo to the constant exploitation of nature
resulting in ecological inbalance in the area and thus to avoid the
bi o-diversity crisis. The appellants herein were also parties therein
as respondent No. 17.

Ecol ogi cal inmbal ance and non-conformty of the Minicipa

Rul es are however two i ndependent and separate factors to invoke

the jurisdiction of the law courts and either of the two factors
however woul d pronpt the law courts to pass necessary orders by
reason therefor to protect the environment.

Bef ore adverting to the contextual facts in the present appeals
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under Article 136 of the Constitution, the earlier order of the
Bonbay Hi gh Court spoken of hereinbefore in this judgnment dated

18t h Novenber, 1998 ought to be adverted to so as to appreciate the
resultant culmnation on to the issuance of an order of denolition by
the Panchgani Muni ci pal Council and subsequent concurrence

thereof by the High Court in a wit petition filed by the appellants
her ei n.

Incidentally, be it noted that the two hill stations of Panchgan
and Mahabal eshwar recently have been acclainmed to be very

popul ar tourist resorts and tourismhas thus turned out to be a great
econom ¢ benefactor to the State - and it is this possible inproved
econom ¢ situation that the State Governnment in the year 1971

issued a circular (nore fully dealt with hereinafter in this judgnent)
under which an additional FSI was nade available to the |uxury
hotels (with 3 star facilities and above) - obviously the State
Government at the time of issuance of the circular had in its mnd
the long catena of cases of this Court as also that of various High
Courts that while ecology cannot be given a go by, in the same vein
devel opnent process cannot be ignored: As a matter of fact the |aw
courts thus evoked the factum of striking of a bal ance between the
devel opnent and ecol ogy since in a devel opi ng econony there

cannot be either devel opment or ecol ogy but both nust exist and

thus a bal ance shall have to be struck between the two, as otherw se
the society will perish in the absence of either of the two el ements
noti ced above.

In this context, two decisions ought to be adverted to briefly:

one fromthe Calcutta Hi gh Court and the other of this Court. |In the
Cal cutta Hi gh Court, People United for Better Living in Calcutta -
Public & Anr. V. State of West Bengal & Ors.[AIR 1993 Cal cutta

215] the Single Judge.in paragraph 2 of the Report observed:

"2. Wiile it is true that in a devel oping

country there shall have to be devel opnents

but that devel opment shall have to bein

cl osest possible harnmony with the

envi ronnent, as otherw se there woul d be

devel opnent but no environnent, which

woul d result in total devastation, though

however, may not be felt in presenti but at

sonme future point of tinme, but then it would

be too late in the day, however, to control and

i mprove the environment. Nature will not
tolerate us after a certain degree of its
destruction and it will in any event, have its

toll on the lives of the people: Can the present
day society afford to have such a state and
allow the nature to have its toll in future - the
answer shall have to be in the negative: the
present day society has a responsibility
towards the posterity for their proper growth
and devel opnent so as to allow the posterity

to breathe normally and live in a cleaner

envi ronnent and have a consequent fuller

devel opnent : time has now cone therefore,

to check and control the degradation of the

envi ronnent and since the Law Courts al so

have a duty towards the society for its proper
growm h and further devel opnment and nore so

by reason of definite legislations in regard
thereto as noted hereinafter, it is a plain
exercise of the judicial power to see that there
is no such degradation of the society and there
ought not to be any hesitation in regard
thereto - but does that nean and inply

st oppage of every devel opnental progranme

- the answer is again 'no’ : There shall have
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to be a proper bal ance between the

devel opnent and the environment so that both
can co-exist without affecting the other. On
the wake of the 21st century, in ny view, it is
neither feasible nor practicable to have a
negati ve approach to the devel opment process
of the country or of the society, but that does
not mean, wi thout any consideration for the
environnent. As noted above, there should

be a proper bal ance between the protection of
envi ronnent and the devel opnent process:

the society shall have to prosper, but not at
the cost of the environment and in the simlar
vein, the environnent shall have to be
protected but not at the cost of the

devel opnent of the society - there shall have
to be both devel opment and proper

envi ronnent and as such, a bal ance has tobe
found out ‘and adm ni'strative actions ought to
proceed i'n accordance therewith and not de
hors the sane."

This Court, however, in CGoa Foundation’'s decision [Goa

Foundation, Goa v. Diksha Holdings Pvt. Ltd. & Ors.: 2001 (2) SCC
97] affirmatively approved the approach as stated in the Calcutta
H gh Court judgnent.

Be it noted that on this factual backdrop and by reason of the
notification in 1971 there was a wi-de spread violation of the

regi onal plan for Mhabal eshwar-Panchgani area wherein

agricultural |and was being extensively used for non-agricultura
pur poses such as hotel s, holiday hones, |uxurious private

bungal ows - it has been the contention of the Bonbay

Envi ronnental Action Goup that forestry in the Mahabal eshwar -
Panchgani region being depleted at an alarming rate thus requiring
protection and resultant intervention of the Court. ' The records
further depict that the rule-nisi in the earlier matter was issued on
23rd June, 1997 and while issuing the said rule-nisi the State
CGovernment was directed to forma high | evel commttee to find out
as regards the illegal construction and user of land i'n violation of the
Regi onal Town Plan for the area or the Building Bye-l1aws and

Devel opnment Control Rules. The conmittee in terns of the order

did submt its report on 17th Novenber, 1997, wherein about 1060
bui | di ngs i n Mahabal eshwar- Panchgani region were found to be in
contravention of statutory protection and suggested vari ous renedia
neasures and in terns therewith apart fromthe directions on to the
Pol | uti on Board, Mahabal eshwar Munici pal Council were al so

directed to take immedi ate action against erring parties and it is in
course of hearing that sone of the persons who had received notice
submitted that they were prepared to give undertakings to the Hi gh
Court that basenent of the construction could only be used for
par ki ng, storage, air-conditioned plants and not for any other
purpose. The Hi gh Court while dealing with the matter observed:
“I'n our view, on such undertakings being

given by the parties to whom notices were

i ssued, no further action would be required to

be taken on the ground that the basenent area

is to be included for built-up area

calculations. It was directed that such

undert aki ngs be given to this Court and to the

Chief Oficer of the Minicipal Council on or

before 15th Septenber, 1998. As regards the

interpretation of the Bye-law, the |earned

counsel for the respondent sought time.
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On 15th Septenber, 1998 the parties were
heard at length. Wth regard to the Building
Bye- |l aws and Devel opnent Control Rules for
Mahabal eshwar and Panchgani Mini ci pa
Councils, the statements nade by the |earned
Advocat e General were recorded, viz.,

(a) For deciding the permssible naximm

hei ght, the council is taking into consideration
the hei ght of average of the four corners of

the surroundi ng ground |evel;

(b) The lower storey of the building, if
constructed bel ow or partly bel ow the ground

| evel, is considered as basenent and if
basenent is used for the purpose specified in
the Rules such as parking space, store room

or air-conditioning plant room then it is not

i ncluded for cal culation of total built-up area
and it is-also not considered as one storey or
floor;

(c) The council is/follow ng Bye-law 20. 6.

whi ch provides that the overall height of any
buil di ng shall not be nore than 9 ntrs. In
Sector 1, S. No.52 and area sel ected for

M G LI G EWS housi ng wiith approval of
Government and shall not be nore-than 11
ntrs. in all other areas.

In this view of the matter, the Minicipa
Councils were directed to exclude the
basement area frombuilt up area cal cul ati ons
if the owners of the building filed necessary
undert aki ngs before this Court...............

........... As regards the violation of height
restrictions, the Planning Authority was
directed, at its discretion, to condone violation
of 1 or 2 feet wherever such violation was

there and that it was not to be treated as a
license to grant perm ssion to violate the
height limt. Further height should be

counted by taking average height of the four
corners of the plot. The applications for
condonati on of such height violations were
required to be filed on or before 30th

Sept enmber, 1998. Such condonati on was

directed to be granted on recovering a penalty
of Rs.1,000/- to Rs. 25,000/-. It was also
clarified that this would not give the authority
to the Councils to sanction plans in violation
of the height regulation

........... However, it is clarified that if the
benefit of the Governnent Resol ution of the
year 1971 is already given then those cases

are not to be disturbed and are not to be
reviewed. Henceforth, the benefit of the said
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Resol ution is not to be given." (Enphasis
suppl i ed)

It would be convenient to note the true scope and effect of

1971 circul ar spoken of earlier at this juncture. The circular
incidentally pertains to higher floor space index to luxury hotels
within the jurisdiction of the Minicipal Corporations and Minicipa
Council in the State of Maharashtra. Relevant extract of the circul ar
however is noticed herein below. The circular reads:

"Covernnent has been receiving requests from

several Hotels in Maharashtra that they should be

al l owed higher F.S. 1. for their buildings than is

normal |y perm ssible. Governnment decided that al

the Munici pal Corporations - Minicipal Councils

in the State of Maharashtra should be advised to

al l ow higher FSI for luxury hotels with a grading of

3 star and above within their jurisdiction provided

the request is recommended by the Departnent of

Tourism ~Government is also pl eased to advi se

that the ‘additional FSI to be all owed shoul d not

exceed 50 per cent of the normal FSIallowed in

such cases. CGovernnent is further pleased to direct

that the mninmum area of the plot should not be Iess

than 1/4 acre or 1000 sqg. neters in respect of hotels

havi ng 10 roons and where the nunber of roons is

nore than 10, the plot size should be | arger as my

be required by the Departnent of Tourism

CGovernment is further pleased to advise the
Muni ci pal Corporations (other than Bonbay),
Muni ci pal Councils that if any Devel opnent

Control Rules, Town Pl anning Regul ati ons,

Bui | di ng regul ations applicable in their area do not
pernmit a higher FSI for luxury hotels as indicated
above, the higher FSI may be allowed in
anticipation of suitable nodifications in the

rul es/regul ations etc."

Admittedly, the appellants herein had comrenced the

construction of an additional floor in-the existing hotel premses
after conferment of a 3 Star status. M. Ganguly, |earned senior
counsel , appearing in support of the petition for special |eave
contended that the commencenent of the construction of the
additional floor in the hotel was on bonafide belief since the plan
furni shed by themhad in fact being sanctioned by the D rector,
Town Pl anning and as such question of issuance of the order of
denolition would not arise and it is the issuance of this order of
denolition, the appellants herein nmoved the Hi gh Court at Bonbay

in a petition under Article 226 of the Constitution which however
was negatived by the H gh Court with an order of dism ssal of the
same and hence the special |eave petition before this Court as

noti ced earlier.

M. Ganguly addressed this Court in detail on two specific

counts chal l enging the dismssal of the order of the wit petition by
the Hi gh Court: the first count being that the Hi gh Court’s refusal to
entertain the wit petition has been totally on a msreading of the
earlier judgnent of the High Court and on the second it has been
contended by M. Ganguly that the finding of violation of the
Muni ci pal Rules warranting a denolition in the contextual facts
have been totally unjustified.

Needl ess to record that Panchgani, a hill station in Satara
district of the State of Maharashtra has recently been facing a
trenmendous influx of people as noticed herein above: a virgin |and
having all round beauties of nature thus turned out to be a
trenmendously popul ar tourist centre. Admttedly the H gh Court,
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however, in order to stop further exploitation of nature directed a
restraint order effective fromthe date of the order viz., 18th
Noverber, 1998 in regard thereto. It is only a prospective order and
not a retrospective one.

Incidentally, M. Dushyant Dave, |earned senior counse

appearing for the intervenor in the matter with his usual felicity of
expression very strongly objected to the subnm ssions of M.

Gangul y, upon reliance on the earlier judgnent of the Hi gh Court as
noti ced herein before. Equally forceful however have been the
subm ssi ons of M. Deshpande appearing for the Governnent and

M. Singh for the Minicipal Council

Before going into the main thrust of subm ssions of the parties,

a brief look to the order i mpugned woul d be convenient at this stage:
the rel evant extracts are as bel ow

"3. W& have gone through the original files of the

Muni ci pal Council and the record of the case with

the assistance of the | earned counsel for the parties.

We have al so perused the photographs of the

structure constructed by the petitioners. The

respondent No.1 has sanctioned for construction of

only ground plus one storey and basenent.

However, it appears that the petitioners have

constructed a building of ground plus 3 stories.

The so-call ed basenment is actually a ground fl oor

which is being used for the purpose of residence

contrary to the Developnent Control Rules. It is

al so seen that the petitioners have violated high

restriction and there is excess construction to the

extent of 107 sq. meters. It seens that this

construction was carried out inspite of stop work

notice given by the respondent no.1 and when the

wit petition No.2754 of 1997 was pendi ng before

this Court.

4. M. Reis the | earned counsel for the
petitioners strenuously contended that the
petitioners constructed an additional floor in view
of the no objection granted to the Director of Town
Pl anni ng. He contended that although technically
there was no sanction fromthe Minici pal Council
keeping in mnd the fact that no objection was
granted by the Director of town Planning and also
the fact that the petitioners had invested additiona
funds for the construction of the extra floor and
having regard to the observati ons rmade by the

di vi sion bench in para 27 of the order dated
18.11.1998, the construction of the extra floor by
the petitioners should be regularised. W do not
find any nmerit in the subm ssion of the |earned
counsel. In the first place petitioners had
constructed extra floors and not one as

contenpl ated by the circular dated 7.10.1971. As

i ndi cated above petitioners have not constructed
baserment and instead they have constructed a

ground fl oor. Secondly the observation of the

di vi sion bench in para 27 of the order are of no help
to the petitioners. The division bench has
categorically held that the benefit of the additiona
FSI coul d not have been given to any 3 Star hotels
after the conmrencenment of the Devel opnent

Control Rules. The division bench has nerely
clarified that if the benefit of the circular of
7.10. 1971 was al ready given then those
constructions were not be disturbed. In the instant
case it is an admitted position that the plans for
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addi tional floors were not sanctioned by the
respondent No.1. In the circunstances the
observati ons nmade by the Division Bench are not
applicable to the present case and the petitioners
are not entitled to claimany benefit of the said
CGovernment Circular. The construction of
additional two stories is totally unauthorised and
contrary to the Devel opnment Control Rules. W do
not find any infirmty in the inmpugned orders
passed by the respondent No.1."

It is this order which is under challenge in this petition under
Article 136. Incidentally, upon issuance of notice and the interim
order passed in the presence of the parties, all the parties agreed
that the matter under consideration ought to be disposed of at the
noti ce stage itself and hence the final disposal in terns of this
j udgrent .
Turning on to the factual score it appears that the rejection of
the plan by the letter dated 20.3.1997 emanati ng from Panchgani Hil
Station Municipal Council has had four specific grounds and the
sane are set out hereinbel ow
"1, The present F.S. 1. of the present building’ s G ound Floor
and First Floor is nore than the F.S. 1. given by Hon' ble
Director, Town Pl anni ng, Maharashtra State, Pune.

2. It is not correct to grant permni ssion/perm ssible for
Health C ub and Sanitation House.

3. Alongwith the annexed Pl an of ‘the construction some
nmeasurenments are shown in feet. The feet neasurenents
must be shown in Metric.

4. Sanitation House is not pernissible in Kitchen."

A plain | ook at the grounds nentioned however, depict that the
principal objection centres round the first of the four grounds. It is in
this respect that one ought to fall back upon rel evant correspondence
either inter-departnental or intra parties. First of 'the series however
is aletter dated 8/ 13th June, 1995 fromthe Director, Town Pl anning
to the Assistant Director, Town Planning, Satara, the letter though

i nter-departnental stands disclosed in the proceedings and pertains to
the circular dated 7th Cctober, 1971 spoken of earlier since M
Gangul y’ s principal defence against so-called violation of Minicipa

Act is dependant on this docunent. Let us have a clear view of the
matter in a broader perspective - A letter dated 6th April, 1995 was
sent by the Municipal Council to the Town Pl anni ng Depart ment

expecting gui dance whet her additional FSI can be granted for the
construction of a three Star hotel at a final plot No.414-E - Town

Pl anni ng Schene No. 3 Panchagani by Director, Town Planning,

Maharashtra State, Pune. The same in turn was placed before the
Director, Town Pl anning, Pune for his opinion and guidance by the

Assi stant Director, Town Pl anning, Satara and which was in turn
replied to by the Director by the letter noticed above dated 8/13th
June, 1995, wherein the issue of grant of additional FSI was

consi dered and an opi ni on expressed therein by way of a sanction

The relevant extract of the letter dated 8/ 13th June, 1995 are set out
her ei nbel ow for appreciation of the subnissions and being the nain

pl ank of defence against the order of denolition as noticed above.

The rel evant extracts whereof, however are as bel ow

"Hol der of the property consisting of the piece and

parcel of |and bearing final Plot No.414-E, Town

Pl anni ng Scheme No. Il situated within lints of

Panchgani Hi Il Station Minicipal Council has been

granted perm ssion for the Hotel by the Minicipa
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council and he has submitted proposal for the
additional FSI for carrying out construction of star
Category Hotel and in that connection gui dance has
been expected fromthis directorate.

In accordance with the G rcular dated 7.10.71
of the Governnment, an additional FSI is permssible
for the Three Star and hi gher grade hotel and
appl i cant has submitted proposal in accordance
with this circular, there is no objection to sanction
the sane. (Enphasis supplied)

In connection wth this proposal as suggested
by the Deputy Director, Town Pl anning,
Maharashtra State, Pune Region, Pune it will be
appropriate to charge fees @50% of the existing
markets rate for the additional  FSI

As because of this perm ssion of additiona
FSI as one floor will be nmore than the sanction and
hei ght of the building is nore by 3.20 ntrs. than
sanction, it is unavoidable but to give relaxation

I n accordance w th provision No.28.2 of the
Devel opnent Control Regul ations and Certified
Construction Bye-laws which are applicable for
"B" and "C' Cass Muinicipal Councils, relaxation
is being granted as of the special case. Enclose
herewith all papers of the branch office."
(Enphasi s suppl i ed)

Thi s decision of the Director, Town Pl anning as above, was in

turn communicated to the Chief Oficer, Panchgani Hi\ll Station
Muni ci pal Council by a letter fromthe Assistant Director, Town

Pl anni ng dated 23rd February, 1996 wherein it has been categorically
mentioned that the letter of the Director dated 13.6.1995 has

provi ded gui dance and a copy whereof was al so sent therewith. The
Assistant Director by the said intimtion dated 23.2.1996 al so
requested the Miunicipality to deposit a sumof Rs.7,442/- for the
additional FSI granted in the letter of the Director in terns of Section
360-B of the B.C.S.R fees. A further intimation has al so been
effected to the effect that the aforesai d sumof Rs.7442/- being the
additional premiumis to be recovered fromthe applicant - The
sanction thus stands acted upon by the parties. The record further
depicts that by letter dated 3rd June, 1996, the Assistant Director,
Town Planning did call for the construction plans of the existing
building and in terms therewith the Minicipal Council, Panchgan
forwarded the sane upon obtaining copies of the sane fromthe
appel l ants herein. It is only thereafter however that the Town

Pl anni ng Departnent by a letter dated 31st Decenber, 1996 i nforned
the Chief Oficer of the Miunicipal Council that the perm ssion for
constructi on ought not to be granted, the reason being the total area
of construction is nmore than the construction area which is
perm ssi bl e and sanctioned by the Director, Town Pl anning,
Maharashtra State vide letter dated 8/ 13th June, 1995 and in terns
therewi th Panchgani Hill Station Minicipal Council wanted a further
clarificatory order fromthe town planning authority who in turn by
its letter dated 6th March, 1997 recorded the 4 point objection as
noti ced herei nbefore and the subsequent application dated 9th

Sept enmber, 1997 regarding the grant of perm ssion for construction
of the 3 star hotel at the prem ses in question stood rejected.
Representati on nade by the appellants but to no effect and
subsequent |y order of denolition of the portion constructed said to
be unaut hori sedly was issued which was brought to chall enge before
the H gh Court and the factual score thereafter stands already noted
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in this judgment and as such we do not think it expedient to repeat
the sane once agai n.

It isinthis factual matrix, the H gh Court dealt with the

matter. At the first stroke, it seens rather significant though the
High Court in the earlier judgnment has categorically recorded that if
the benefit of the Governnent resolution of the year 1971 has

al ready been given, then and in that event, those cases are not to be
di sturbed and thus not to be reviewed. The High Court while
incorporating the sane recorded that it is an admtted position that
the plans for additional floors were not sanctioned by the respondent
No.1l and as such, the issue does not seemto have any benefit from
the order of the Division Bench - at the first sight, it seens no
exception can be taken on this but on a closer scrutiny of the record
di spl aces such an observation of the High Court. By the letter dated
8/ 13th June, 1995, the Director, Town Pl anning has categorically
recorded grant of permni ssion of additional FSI and having regard to
an additional floor, it would obviously be nore than the sanctioned
hei ght of ‘the building. The appellants were not only authorised to
construct / an-addi tional flour but the neno also contained a

rel axation on the height as well to the extent of 3.20 neters than the
perm ssi ble sanction limt The letter in question stands extensively
gquoted in the earlier part of the judgnent and the enphasi sed portion
woul d depi ct the conclusion as has been noticed herei nbefore. The
situation therefore, turns out to be that the Director, Town Pl anning
being the authority in‘terns of the provisions of law did grant
sanction of an additioonal floor with anadditional height of 3.20
netres upon proper relaxation being granted. - This aspect of the
matter, the H gh Court has not considered at all and thus clearly fel
into an error. It isto be placed on record that Director hinself as a
matter of fact did place reliance on provision 28.2. of the bye-Ilaws
applicable to "B and 'C_class municipalities in the State of
Maharashtra. The entire reference to the Director was by reason of
the above said provision and all the statutory agenci es have acted
thereupon. The above noted provision 28.2 reads as bel ow

"28.2 The Director of Town Planning may permt

speci al relaxation to any of the bye-laws, provided the

rel axati on sought does not violate the health safety, fire

safety, structural safety, public safety of the inhabitants

and the buildings and the nei ghbourhood"

The proviso noticed above having the definite application. in

the contextual facts, sanction fromthe Director, Town Planning in
terns of the Standardi sed Building Bye-laws for "B" and "C' d ass
Muni ci pal Council of Maharashtra supersedes any further power of

the council. As a matter of fact, the power conferred under 28.2
bei ng supreme, the Council is under statutory obligation to abide by
the directions as contained in the Director’s |letter as above, and
grant sanction in terms of Section 45 of the MRTP (for short) but in
accordance therewith : This power stands absolute and there is no
escape fromthat situation. W however, ought not to be understood
to record the ungui ded power of the Director - The powers of the
Director also stand circunmscribed by and under the provision 28.2
itself and to the effect that exercise of such a power pertains to the
grant of additional FSI and correspondingly authority and
jurisdiction to grant rel axation as regard the height.

It is on this score, M. Ganguly, contended that the provision

as contai ned 28.2 of the bye-laws as noticed above does not

recogni se any superior authority than the Director in the matter of
grant of additional FSI and since the Director has granted, the
Council has no other alternative or option but to follow the same and
grant sanction in accordance therewith and not de hors the sane.

Addi tional FSI stands granted and the plan on the basis of such
grant, ought in the ordinary course of events to have been
sanctioned. It is on this score that M. Dave appearing for the

i ntervenor alongwith the | earned Advocates appearing for the State
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of Maharashtra and the Muinicipal Council in one voice also very
strongly contended that since the Minicipal Council is the ultimte
sanctioning authority in terns of the Maharashtra Regi onal and

Town Pl anning Act, 1966, the question of acting in excess of
jurisdiction so far as the Council is concerned would not arise -
obviously there is some confusion persists by reason wherefor the

Hi gh Court has also fallen into an error : the reason being failure to
di stingui sh between the grant of sanction of additional FSI and the
sanction of the building plan. The additional FSI stands granted and
in the event of such a grant, can the Council sit over the decision of
the Director and refuse perm ssion - on an analysis of the different
statutory provisions, our answer cannot but be in the negative. Bye-
law 28.2 clearly recogni sed the power to grant such a sanction for
additional FSI and the decision of the Director is final on that score
and the Council is to inplenment such a decision and not act de hors
the sane. 1In the event the respondents’ contentions are to be
accepted, then there exist no justifiable reason for forwarding the
application of the appellants to the Town Pl anning Departnent of

the State Governnent for guidance neither there was any

justification for the Council to deposit the regulation fee of

Rs. 7,442/ - in terms of theletter of the Town Planning Departnent as

additional levy for grant of additional FSI - These issues however
remai n  unanswered: Mere silence however will not provide a sol ace
to the appellants herein.” It is in this aspect of the matter that the

Hi gh Court has also fallen to a great error. The H gh Court by its
earlier judgnent has clarified that in the event of the benefit of the
CGovernment resolution of 1971 has al ready been given, then those

cases are not to be disturbed and not to be reviewed - in fact, such a
benefit has been given by the Director who happened to be the

proper authority to confer such benefit, there ought not to have been
any confusi on between the confernment of benefit of the additiona

FSI and the grant of sanction of building plans - two issues are
separate in nature and the authorities are also separate - whereas the
Director, Town Pl anni ng happened to be the deciding factor in the
matter of grant of sanction of additional FSI and power to relax the
hei ght issue, the Municipality in terms of section 45 of the Act

remai ned and still remains the authority to sanction or reject the plan
in the ordinary course of events. There is thus no conflict between
the provisions - M. Deshpande however significantly contended

that the Director, Town Pl anning being the authority who is
consulted by the Governnent before it finalises the draft

devel opnent plan of the Minicipal Council hasa very limted
function to discharge and only to provide technical guidance to the
| ocal authority: the subm ssion however runs counter to statutory
rules and as such we are unable to concur therewth.

In this context a public notice No.VI/999-95-96 in terns of

resol ution No.71 dated 28th Novemnber, 1995 ought to be noti ced.
The public notice reads as bel ow.

"PANCHGANI HI LL STATI ON MJUNI Cl PAL

COUNCI L, PANCHGANI

PUBLI C NOTI CE

Under Section 37 of Maharashtra Regi onal and Town
Pl anni ng Act, 1966.

No. VI /999-95-96. - All citizens residing in

Panchgani Hi Il Station Minicipal Council’s limt are
infornmed by this public notice, that the Panchgani Hil
Station Minicipal Council intends to suggest the

followi ng addition to the devel opment control and
Bui | di ngs Byelaws in Chapter Xl I-B after Law No. 52.
In the sancti oned (Revised) Devel opnent Pl an of
Panchgani Hi Il Station Minicipal Council which has
been sancti oned by the Director of Town Pl anning,
Maharashtra State’s Notificati on No. DP/ Panchgan
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(R) /49-88/TPV-11 dated 12th May 1988 and cane into
force with effect fromilst July, 1988

Proposed addition in Byel aws is given bel ow
Particul ars of Additional Bye-Ilaws

For star category Luxury Hotels in independent

pl ots and under one establishment with a raling of 3

and above as approved by the Departnent of
Tourism GCovernment of India or the State

Governnent, additional F.S. 1. to the maxi mum

extent of 50 per cent over and above the

permssible F.S. 1. in the area in which such hote
plot is situated may be pernitted provided that such
extra F.S. 1. shall ‘be subject to payment of such
premiumas may be fixed fromtine to tine by the
Muni ci pal 'Council in consultation with the Director

of Town Pl anni ng, Pune provided further that
perm ssi ble height of 9.15 m may be relaxed if
necessary and only to facilitate use of extra F.S. 1. in
consultation with the Director of Town Pl anni ng.

No condonation in the required open spaces,

par ki ng spaces and /any other requirenents of the

Devel opnent Control Rul es except the height as

provi ded above shall be allowed in case of grant of
such additional F. S I."

M . Deshpande next contended that the |etter dated 8/ 13th June,
1995 cannot but be read as a nere direction to consider the grant of
rel axati on of height and not a sanction - we are however unable to
record our acceptance thereto by reason of the specific |anguage of
the Director’s letter noted above.

M. Dave for the Intervenor further contended that Bye-I|aw
28.2 of the Devel opment Control Regul ati on as noted above does
not have any nanner of application to Panchgani and contended that
even if it does so applied, the same cannot have any manner of
application by reason of Sections 45, 154 and 156 of the
Mahar ashtra Regi onal and Town Pl anni ng Act, 1966. ~ Grant or
refusal of perm ssion stands vested with the planning authority and
there cannot be any manner of dispute in regard thereto by reason of
the provisions of Section 45 of the Act of 1966 - This aspect of the
matter has already been dealt with herein beforeas such we need not
further dilate on the issue excepting recording that the Director did
not act on its own initiative but the ball has been set to roll by the
Muni ci pal Council itself, since they wanted guidance and opi nijon
apropos the application for additional FSI: It is not that the
petitioner applied before the Town Pl anning authority but the
application was nade to, as in the nornmal course of events it has to
be, to the Municipal Council and who in their turn sent it to the
Departnment of Town Pl anning which ultimtely was placed before
the Director, Town Planning and the latter granted while expressing
opinion in regard thereto al so granted sanction as al so relaxation in
terns statutory confernment of power as noticed nore fully
herei nbefore. M. Dave's definite subm ssion however has been that
the appellants are not entitled to get the additional FSI and thus
resultantly no relaxation on heights also is permssible. W are
however, unable to record our concurrence therew th by reason of
the factum of the issuance of the letter by the Director, Town
Pl anni ng Departnent in terns of provision of Rule 28.2 and the
entitlenent follows therefrom
The issue of res-judicata as urged by M. Dave need not detain
us for long since in our view, the doctrine or even constructive res
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j udi cata cannot possi bly be have any application in the contextua
facts.

The ot her aspect of the matter requiring consideration pertains
to the letter dated 31.12.1996 addressed to the Chief Oficer,
Muni ci pal Council, Panchgani by the Assistant Director, Town
Pl anni ng, Satara wherein the latter intimted the Minicipal Counci
that sanction should not be granted taking into consideration the
sanctioned devel opnent plan of the Panchgani city. The reason for
such a refusal as available therefromhas been stated to be:
"Area of the construction of the building of the first
fl oor and ground floor carried out at the said
prem ses i.e. total area of construction is nore than
the construction area which is permssible and
sanctioned by the Hon' bl e Director, Town
Pl anni ng, Maharashtra State, Pune vide letter
No. DS/ Panchgani / St ar ‘Hotel /final Plot No.414-E
T.P. S. 3/ TPV- 2/ 3060/ dat ed 13. 6. 95. "

Needl ess to record and as noticed hereinbefore that the
Counci| acting on the basis of such an intimation rejected the plan
and i ssued the inmpugned notice. Even a cursory |look at the sanction
letter dated 8/13.6.1995 belies the contents of the |etter under
reference dated 31.12.1996. The sanction pertains to the additiona
FSI vis-a vis the circular issued by the Governnent dated 7th
Cctober, 1971. The sanction letter dated 8/13.6.1995 did not speak
of construction or grant of sanction pertaining to the ground and first
floor at the said prem ses. The Director, Town Planning by the
letter dated 8/13.6.1995 never sanctioned any construction area in
the ground and first floor at the same prenmi ses. As a matter of fact,
the letter under reference dated 31.12.1996 seens to be overriding
the order of the Director. Significantly, however the letter dated
31.12.1996 corroborates the stand of the appellants that there was in
fact a sanction by the Director, Town Planning vide | letter dated
8/13.6.1995. While it is true that sanction was granted for additiona
FSI as al so increased hei ght but there was never any mention or any
sanction conveyed for ground and the first floor construction in the
letter. It cannot thus but be termed to be the brain child of the
Assi stant Director who has, in fact, superseded the order of the
Director - is this a pernmissible state of affairs? M. Deshpande
of fered us an answer in silence! Qobviously he does not have
anything else at his disposal to justify the issuance of the letter.
Provi si on No.28.2 of the Devel opnent Control Regul ation has been
taken recourse to and the Assistant Director not been able to avoid
the sanme, sinply recorded the factum of construction area on the
ground and first floor being in excess of the sanction granted by the
Director, Town Planning. The act or acts on the part of the
Assi stant Director by reason of the contents of the letter dated
8/ 13. 6. 1995 cannot but be said to be wholly wi thout jurisdiction and
consequently the action on the basis thereof as taken by the
Muni ci pal Council cannot al so be sustai ned.

The observations as noticed hereinbefore thus stands
supported by the nunicipality’s own public notice This aspect of
the matter has al so escaped the attention of the H gh court and as
such, the High Court fell into a clear error

As regards the issue of deemed sanction, the Hi gh court
answered it in the negative recording therein that the appellants
were refused of any sanction though beyond the period as such
deenmed sanction would not arise. Unfortunately, we cannot |end
our concurrence thereto. Panchgani Municipal Council being a
'C Cdass Minicipal Council of Mharashtra in its Standardi sed
Bui | di ngs Bye-laws, in particular, bye-law 9.2 records that while
the authority may sanction or refuse a proposal, there stands an
obligation on the part of the authority to comunicate the
deci si on and where no orders are communi cated wi thin 60 days
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fromthe date of submi ssion of the plan either by way of a grant

or refusal thereto, the authority shall be deened to have permtted
the proposed construction. In view of our observations noticed
her ei nbefore, we are not inclined to go into this issue in any
detail suffice however to record that the subm ssions pertaining
to deened sanction has substance and cannot be brushed aside in

a summary fashion. Eventual rejection does not have any manner

of correlation with deemed sanction - it is only that expiry of the
60 days that the sanction is deenmed to be given, subsequent
rejection cannot thus affect any work of construction being

decl ared as unaut hori sed. The deem ng provi sion saves such a
situation. As noticed above, we are not inclined to detain

oursel ves any further on this score.

Incidentally, be it noted that even though at the initial stage
of hearing, environnmental degradation was spoken of but the
same have not beenadverted to at all at the time of fina
subm ssions - the same were restricted to nunicipal violations.
Envi ronnent al ~Audi t “Report has not seen the |ight of the day.
Qovi ously, there would not be any such affectati on and we al so
thus do not feel it expedient to deal with that aspect of the matter.

In the view we have taken, we are unable to record our
concurrence with the subm ssions of both the Intervenors and
Muni ci pal Council as well the State Governnent. The Appeal s
are thus allowed. The order of the High Court stands set aside. It
is however nmade clear that in the event of there being any
infraction of the order of the Director pertaining to additiona
F.S.1. and the height ‘as rel axed by the Director and in the event of
there being any infraction of the Building Rul es concerning the
ground and the first floor or the basenent thereof, the
nmunicipality would be at liberty to take appropriate steps in
accordance with law. W do feel it expedient to direct further
that the appellants should furnish-a fresh undertaking as regards
the user of the basement in this Court - within a period of four
weeks fromthe date of the availability of a copy of this judgnment.
The Registry is directed to nmake available a copy of this
judgrment to the appellants with utnobst expedition

No order however as to costs.




