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JUDGVENT
PATTANAI K, J.

THI' S BATCH OF CASES DEALS W TH THE DI SPUTE BETWEEN THE
DI RECT RECRUI TS AND THE PROMOTEES I N THE CADRE OF U. P. H GHER
JUDI G AL SERVI CE COVPRI SI NG OF POSTS BORNE IN CLASS'I. | U P.
H GHER JUDI Cl AL SERVI CE RULES, 1975 HAVE BEEN FRAMED | N
EXERClI SE OF PONERS CONFERRED BY THE PROVI SO TO ARTI CLE 309,
READ W TH ARTI CLE 233 OF THE CONSTI TUTION BY THE GOVERNCR | N
SUPERSESSI ON OF THE EARLI ER RECRUI TMENT RULES OF 1953. THE
EARLI ER RECRUI TMENT RULES OF THE YEAR 1953 WERE STRUCK DOMN
BY THIS COURT I N THE CASE OF CHANDRA MOHAN VS. STATE CF U. P.
ON A CONCLUSI ON THAT THE SAME WAS VI OLATI VE OF ARTICLE 233 OF
THE CONSTI TUTI ON.

THE PRESENT RULES GOVERN THE CONDI TI ONS OF SERVICE
I NCLUDI NG RECRU TMENT OF THE MEMBERS OF THE SERVI CE
CONSTI TUTI NG A CADRE. THE DI SPUTE, I N FACT CENTERS ROUND
RECRU TMENT MADE | N DI FFERENT RECRUI TMENT YEARS, AND | S
BASI CALLY ONE ON THE CALCULATI ON MADE BY THE H GH COURT TO
FIND QUT THE RATI O BETWEEN DI RECT RECRUI TS AND PROMOTEES I N A
G VEN YEAR VE, HOAEVER DO NOT PROPOSE TO EXAM NE THE
CALCULATI ON MADE BY THE H GH COURT I N EACH RECRUI TMENT  YEAR,
ON THE OTHER HAND, WE PROPOSE TO | NTERPRET THE RELEVANT
PROVI SI ONS OF THE RULES AND DECI DE WHAT SHOULD BE THE CORRECT
MODE OF CALCULATI ON WHEREAFTER THE HI GH COURT MAY | TSELF RE-
CALCULATE AND RE- ADJUST THE APPO NTMENTS ALREADY MADE OR TO
BE MADE | N FUTURE.

UNDER THE PRESENT RECRUI TMENT RULES THE EXPRESSI ON
" SERVI CE' HAS BEEN DEFINED IN RULE 3 (C) TO MEAN, THE UTTAR
PRADESH HI GHER JUDI Cl AL SERVI CE. THE STRENGTH OF THE SERVI CE
HAS BEEN DEFI NED I N RULE 4 TO | NDI CATE THAT I T CONSTI TUTES A
SI NGLE CADRE COWVPRI SI NG OF THE POSTS OF DI STRI CT AND SESSI ONS
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JUDGES AND ADDI TI ONAL DI STRI CT AND SESSI ONS JUDGES, THE
PERVANENT STRENGTH OF SERVI CE WAS SPECI FI ED I N APPENDI X * A

I N ACCORDANCE W TH THE PROVI SI ON CONTAI NED I N SUB- RULE (3) OF
RULE 4. RULE 5 PROVI DES THAT THE RECRUI TMENT TO THE SERVI CE
SHALL BE MADE BY DI RECT RECRU TMENT AND BY PROMOTI ON OF
CONFI RMED MEMBERS OF U. P. NYAYI K SEWA FROM AMONGST

THOSE MEMBERS WHO HAVE PUT I N NOT LESS THAN 7 YEARS, TO BE
COWPUTED ON THE 1ST DAY OF JANUARY OF NEXT FOLLOW NG YEAR I N
VWHI CH NOTI CE | NVI TI NG APPLI CATI ONS | S PUBLI SHED, AS WELL AS
FROM U. P. JUDI CI AL OFFI CERS SERVICE. RULE 6 IS THE RULE
PROVI DI NG QUOTA, WHICH | S OF PARAMOUNT | MPORTANCE | N THE
CASE I N HAND, AND AS SUCH | S QUOTED HEREI NBELOW I N EXTENSQ -

6. QUOTA. - SUBJECT TO THE PROVI SI ONS OF RULE 8,

THE QUOTA FOR VARI QUS SOURCES OF RECRU TMENT SHALL

BE -

') DI RECT RECRU TMENT -FROM THE BAR 15%

1) U P. NYAYI K SEVWA 70%
OF THE VACANCI ES.

(HL1) -U. P. JUD Cl AL OFFI-CERS SERVI CE 15%
(JUDI CI'AL MAG STRATES)

PROVI DED THAT WHERE THE NUMBER OF
VACANCI ES TO BE FI LLED I N BY ANY OF THESE SOURCES I N
ACCORDANCE W TH THE QUOTA IS I N FRACTI ON, LESS THAN
HALF SHALL BE | GNORED AND THE FRACTI ON OF HALF OR
MORE SHALL ORDI NARI'LY BE CCOUNTED AS ONE:

PROVI DED FURTHER THAT VWHEN THE STRENGTH | N
THE CADRE OF THE JUDI Cl AL MAGH STRATE GRADUALLY GETS,
DEPLETED OR IS COVPLETELY EXHAUSTED AND SUl TABLE
CANDI DATES ARE NOT AVAI LABLE | N REQUI-SI TE NUMBERS
OR NO CANDI DATE REMAI NS AVAI LABLE AT ALL, THE
SHORTFALL I N THE NUMBER OF VACANCI ES REQUI RED TO BE
FI LLED FROM AMONGST JUDI Cl AL MAG STRATES AND I N
THE LONG RUN ALL THE VACANCI ES, SHALL BE FI LLED BY
PROMOTI ON FROM AMONGST THE MEMBERS OF THE
NYAY! K SEWA AND THEI R QUOTA SHALL, I'N DUE COURSE;,
BECOVES 85 PER CENT. "

RULE 8 |'S YET ANOTHER | MPORTANT PROVI-SI ON WHI CH
REQUI RES CONSI DERATI ON I N THE CASE | N HAND AND THE SAI'D RULE
ALSO | S EXTRACTED HEREI NBELOW | N EXTENSQ: -

"8. NUMBER OF APPO NTMENTS TO BE MADE.- (1)
THE COURT, SHALL FROM TI ME TO Tl ME, BUT NOT LATER
THAN THREE YEARS FROM THE LAST RECRU TMENT, FI X THE
NUMBER OF OFFI CERS TO BE TAKEN AT THE RECRU TMENT
KEEPI NG I N VI EW THE VACANCI ES THEN EXI STI NG AND
LI KELY TO OCCUR I N THE NEXT TWO YEARS.

NOTE. - THE LI M TATION OF THREE YEARS MENTI ONED | N
THI' S SUB-RULE SHALL NOT APPLY TO THE FI RST

RECRUI TMENT HELD AFTER THE ENFORCEMENT OF THESE
RULES.

2. | F AT ANY SELECTI ON THE NUMBER OF SELECTED
DI RECT RECRUI TS AVAI LABLE FOR APPO NTMENT | S LESS
THAN THE NUMBER OF RECRUI TS DECI DED BY THE COURT
TO BE TAKEN FROM THAT SCOURCE, THE COURT MAY
| NCREASE CORRESPONDI NGLY THE NUMBER OF RECRUI TS
TO BE TAKEN BY PROMOTI ON FROM THE NYAYI K SEWA:

PROVI DED THAT THE NUMBER OF VACANCI ES FI LLED I N AS
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AFCORESAI D UNDER THI' S SUB- RULE SHALL BE TAKEN | NTO
CONSI DERATI ON WHI LE FI XI NG THE NUMBER OF

VACANCI ES TO BE ALLOTTED TO THE QUOTA OF DI RECT
RECRU TS AT THE NEXT RECRU TMENT, AND THE QUOTA FOR
DI RECT RECRUI TS MAY BE RAI SED ACCORDI NGLY; SO,
HOAEVER, THAT THE PERCENTAGE OF DI RECT RECRUI TS I N
THE SERVI CE DCES NOT | N ANY CASE EXCEED 15 PER
CENT OF THE TOTAL PERVANENT STRENGTH OF THE

SERVI CE.

PROVI DED FURTHER THAT ALL THE PERMANENT VACANCI ES
EXI STI NG ON MAY 10, 1974 PLUS 31 TEMPORARY
PCSTS EXI STI NG ON THAT DATE, |F AND WHEN THEY ARE
CONVERTED | NTO PERVANENT POSTS, SHALL BE FILLED BY
PROMOTI ON FROM AMONGST THE MEMBERS OF THE
NYAYl K SEWA; AND ONLY THE REMAI NI NG VACANCI ES
SHALL BE SHARED BETWEEN THE THREE SOURCES UNDER
THESE RULES;

PROVI DED ALSO THAT THE NUMBER OF VACANCI ES
EQUAL TO 15 PER CENT OF THE VACANCI ES REFERRED TO
I N THE LAST PRECEDI NG PROVI SO-SHALL BE WORKED QUT
FOR BEI NG ALLOCATED I N FUTURE TO THE JUDI Cl AL
MAG STRATES | N ADDI TI ON TO THEI R QUOTA OF 15 PER
CENT PRESCRI BED | N'RULE 6, AND THEREUPON, FUTURE
RECRU TMENT (AFTER THE PROMOTI ON FROM AMONGST
THE MEMBERS OF THE NYAYI K SEWA AGAI NST
VACANCI ES REFERRED TO I N THE LAST PRECEDI NG
PROVI SO SHALL BE SO ARRANGED THAT FOR SO LONG AS
THE ADDI TI ONAL 15 PER CENT VACANCI ES WORKED OUT
AS ABOVE HAVE NOT BEEN FILLED UP FROM OUT OF THE
JUDI Cl AL MAG STRATES, THE ALLOCATI ON OF VACANCI ES
SHALL BE AS FOLLOWS :

(1

(1) 30% FROM OQUT CF THE JUDI Cl AL MAG STRATES;
(rrr)y 55% FROM OUT OF THE MEMBERS OF THE
NYAYI K SEVA. "

) 15% BY DI RECT RECRUI TMENT
I
I

PART 1V, STARTING WTH RULE 17 PROVI DES THE PROCEDURE FOR

DI RECT RECRU TMENT, AND PART V STARTI'NG W TH RULE 20 PROVI DES
THE PROCEDURE FOR RECRU TMENT BY PROMOTI ON.— PART VI

CONTAI NI NG RULE 21 DEALS WTH THE RECRU TMENT OF JUDI.ClI AL

MAG STRATES. RULE 22, CONTAINED I N PART VII DEALS W TH

APPOI NTMENT. WE ARE NOT CONCERNED W TH THE OTHER RULES | N

THE PRESENT CASE.

THE H ERARCHY IN THE JUDI Cl AL SERVI CE OF THE STATE | S THAT
THE CIVIL JUDGE (JUNTOR DIVISION) |'S THE LOANEST AND THE NEXT
PROMOTI ONAL POST IS CIVIL JUDGE (SENIOR DI VI SI ON), WHEREAFTER
'S THE POST OF ADDI TI ONAL DI STRI CT JUDGE AND FI NALLY THE
DI STRI CT JUDGE.

UNDER THE RECRUI TMENT RULES, MORE PARTI CULARLY

IN RULE 8, THE COURT IS REQUI RED FROM TI ME TO TI ME, BUT
NOT LATER THAN 3 YEARS FROM THE LAST RECRUI TMENT, TO FI X
THE NUMBER OF OFFI CERS TO BE TAKEN AT THE RECRUI TMENT,
KEEPI NG I N VI EW THE VACANCI ES THEN EXI STI NG ~ AND LI KELY
TO OCCUR IN THE NEXT 2 YEARS. RULE 6, WHICH IS SUBJECT TO
RULE 8, AND WH CH PROVI DES FOR QUOTA FOR VARI QUS
SOQURCES OF RECRUI TMENT STI PULATES THAT 15% OF THE
VACANCI ES WOULD GO FOR DI RECT RECRU TMENT FROM THE BAR,
70% OF THE VACANCI ES WOULD GO FOR PROMOTI ON FROM

NYAYl K SEWA, AND 15% WOULD GO BY PROMOTI ON FROM

U P. JUDI Cl AL OFFI CERS SERVI CE. SECOND PROVI SO TO RULE
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6 FURTHER PROVI DES THAT WHEN THE STRENGTH | N THE CADRE OF
JUDI Cl AL MAG STRATE GETS COVPLETELY EXHAUSTED AND

SUI TABLE CANDI DATES ARE NOT AVAI LABLE OR NO CANDI DATE
REMAI NS AVAI LABLE, THEN THE ENTI RE 85% OF THE VACANCI ES
COULD BE FI LLED UP FROM THE PROMOTI ON FROM AMONGST THE
MEMBERS OF U. P. NYAYI K SEWA. THOUGH THE

RECRUI TMENT RULES HAVE COME | NTO FORCE W TH EFFECT

FROM 1976, BUT IN THI S BATCH OF CASES WE ARE CONCERNED

W TH RECRUI TMENT STARTI NG FROM THE YEAR 1988.

THE JO NT REG STRAR, ALLAHABAD HI GH COURT | SSUED
AN ADVERTI SEMENT FOR DI RECT RECRU TMENT TO THE U. P.
H GHER JUDI CI AL SERVI CES ON 27.7.89 AND THE TOTAL
NUMBER OF VACANCI ES | NDI CATED THEREIN WAS 5. | T WAS
ALSO, HONEVER, | NDI CATED THAT THERE MAY BE VARI ATION I N
THE NUMBER OF VACANCIES. ~THE LAST DATE FOR OBTAI NI NG
THE APPLI CATI ON FORM WAS 16. 8. 89 AND THE LAST DATE FOR
SUBM SSI'ON OF APPLI CATI ON FORMS WAS 16. 9. 1989. THE
ADVERTI SEMENT -CONTEMPLATED A VWRI TTEN EXAM NATI ON AS
VWELL AN I'NTERVI EW A SELECTI'ON COW TTEE WAS
CONSTI TUTED UNDER RULE 16, COVPRI SI NG OF THREE
HON BLE JUDCGES OF THE COURT. -~ THE FULL COURT OF
ALLAHABAD HI GH COURT I'N AUGUST 1990 APPROVED THE
CASE OF 68 OFFI CERS FROM-OUT OF THE MEMBERS OF NYAYI K
SEWA FOR PROMOTI ON/' TO HI GHER JUDI Cl AL SERVI.CE UNDER
SUB- RULE (3) OF RULE 22. NEEDLESS TO MENTI ON THAT
APPO NTMENT BY PROMOTI ON UNDER SUB- RULE (3) OF RULE
22 1S MEANT AS A TEMPCRARY MEASURE WHEN REGULAR
APPO NTMENTS UNDER SUB- RULES (1) “AND (2) CANNOT BE
MADE FROM THE THREE DI FFERENT -SOURCES OUT OF THE LI ST
CONTEMPLATED UNDER RULES 18, 20 AND 21. THOUGH THE
FULL COURT HAD APPROVED THE NAMES CF 68 PROMOTEES BUT
N MARCH 91 ONLY 16 OF THEM WERE APPO NTED TO H GHER
JUDI CI AL SERVICE. |IN THE MEANVWH LE, THE SELECTI ON
COW TTEE CONSTI TUTED UNDER RULE 16 FOR SELECTI NG
PERSONNEL FOR DI RECT RECRUI TMENT BEI'NG OF THE OPI NI ON,
THAT MORE DI RECT RECRUI TS COULD. BE APPO NTED THAN THE
NUMBER OF POSTS ADVERTI SED, PREPARED A LI ST ON 28. 3. 1991
OF 9 PERSONS. ON 6.4.1991, THE FULL COURT OF ALLAHABAD
H GH COURT, HOWEVER, RECOMMENDED 7 PERSONS FOR
DI RECT RECRUI TMENT. NOTW THSTANDI NG THE FULL COURT" S
APPROVAL TO THE LI ST OF PROMOTEES, AS NO APPO NTMENT
WAS MADE EXCEPTI NG 16, AS ALREADY STATED, A WRIT
PETI TION WAS FILED IN THE ALLAHABAD HI GH COURT, BY THE
PROMOTEES, VWHI CH WAS REG STERED AS CIVIL MSC. WRIT
PETI TI ON NO. 3485 OF 1992, CONTENDI NG | NTER ALI A THAT
THE RECRUI TMENT RULES MUST BE DULY | MPLEMENTED AND
VWH LE TAKI NG STEPS FOR FI LLI NG UP THE POST BY DI RECT
RECRUI TMENT FROM THE BAR, STEPS SHOULD ALSO BE TAKEN FOR
FI LLI NG UP THE QUOTA AVAI LABLE FOR PROMOTEES
SI MULTANEQUSLY.

VWH LE THE SAID WRI T PETI TI ON WAS PENDI NG | N
ALLAHABAD HI GH COURT, THI S COURT DI SPOSED OF WRI T
PETITION (CIVIL) NO 259 OF 1990 AND WRIT PETITION CIVIL
NO 1304 OF 1988 ON 23RD APRIL, 1991 IN THE CASE OF
O P. GARG & ORS. VS. STATE OF U.P. - REPORTED IN
(1991) SUPPL. 2 SCC 51. I N THE AFORESAI D CASE THI S
COURT HELD ON | NTERPRETI NG DI FFERENT PROVI SI ONS OF THE
RECRUI TMENT RULES THAT ON 5TH APRIL, 1975, THE DATE ON
VWH CH 1975 RULES WERE ENFCRCED, ALL 236 OFFI CERS
WORKI NG AGAI NST THE PERVANENT AND TEMPORARY POST OF
ADDI TI ONAL DI STRI CT AND SESSI ONS JUDGES | N THE SERVI CE
WOULD DEEMED TO BE EXI STI NG MEMBERS OF SERVI CE
CONSTI TUTED UNDER THE 1975 RULES, AND THEY SHALL ENBLOC
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RANK SENI CR TO OFFI CERS APPO NTED TO THE SERVI CE
THEREAFTER FROM 3 SOURCES | N ACCORDANCE W TH THEI R QUOTA
UNDER THE RULES. | T WAS FURTHER HELD THAT THE SERVI CE
UNDER THE RULES CONSI STS OF BOTH PERMANENT AS WELL AS
TEMPORARY POSTS AND ALL TEMPCORARY POSTS CREATED UNDER
RULE 4(4) OF 1975 RULES ARE I N ADDI TION TO THE

PERMANENT STRENGTH OF THE CADRE AND, AS SUCH FORM PART
OF THE CADRE. CONSEQUENTLY THE APPO NTMENTS UNDER

RULE 22 CAN BE MADE TO A PERVANENT POST AS VELL TO A
TEMPORARY POST. SUB- RULE (3) AND SUB- RULE(4) OF RULE

22 WERE STRUCK DOMN BEI NG VI OLATI VE OF ARTI CLE 14 AS
UNDER THE SAI D SUB- RULES APPO NTMENTS COULD BE MADE
FROM TWO OTHER SOURCES AND NOT FROM THE BAR AS DI RECT
RECRU TS. I T WAS, HOWEVER, STATED THAT APPO NTMENTS
ALREADY MADE UNDER THE ~AFORESAI D SUB- RULES W LL NOT BE
I NVALI DATED ON THAT GROUND.” THE COURT, ALSO STATED THAT
VWHI LE SELECTI NG CANDI DATES UNDER RULE 18 MEANT FOR
SELECTI.ON OF DI RECT RECRUI TS THE COW TTEE SHALL PREPARE
A MERIT LI'ST OF CANDI DATES OF TW CE THE NUMBER OF
VACANCI ES AND THE SAI D LI ST SHALL REMAI N OPERATI VE TILL THE
NEXT RECRUITMENT. | T MAY BE BORNE | N°*M ND THAT, SO FAR
AS THE PROVI SIONS OF RULE 18 ARE CONCERNED, | T DI D NOT
CONTAI N ANY PERI CD FOR WHI CH A LI ST PREPARED COULD

REMAI N OPERATI VE, THOUGH SUCH A PROVI SI ON WAS THERE I N
SUB- RULE 5 OF RULE 20 DEALI NG WTH THE PROCEDURE FOR
RECRU TMENT BY PROMOTI ON OF THE MEMBERS OF NYAYI K

SEWA, BUT BY VIRTUE OF THE JUDGVENT OF THI S COURT IN

O P. GARG S CASE THE AFORESAI D PROVI'SI ON CONTAI NED I N
SUB- RULE (5) OF RULE 20 STOOD ENGRAFTED | NTO RULE 18.

ON ACCOUNT OF THE DECISION OF THI'S COURT I N GARG S CASE
SINCE THE DI RECT RECRUI TS WERE ENTI TLED TO HAVE THEI R QUOTA
AGAI NST TEMPORARY PCSTS, THE SELECTI ON COWM TTEE

VWH CH WAS I N SEI SIN OF THE MATTER FOR SELECTI NG PERSONS
FOR THE RECRU TMENT YEAR 1988, | TSELF MADE THE NECESSARY
CALCULATI ON AND | NCREASED THE NUMBER OF POSTS AVAI LABLE
FOR DI RECT RECRU TS TO 25.

THE WRIT PETITION THAT HAD BEEN FI LED BEFORE
ALLAHABAD H GH COURT I N THE YEAR 1992, BY THE
PROMOTEES, CAME TO BE DI SPOSED OF ON 11. 2. 1994 AND
THE SAMVE WAS DI SM SSED AS HAVI NG BECOVE | NFRUCTUQUS
AS BY THAT DATE THE NAMES OF THE APPLI CANTS WHO HAD
FILED THE WRI T PETITION, HAD BEEN SENT TO THE GOVERNOR
BY THE H GH COURT FOR BEI NG PROMOTED, AND THE COURT,
THEREFORE, THOUGHT THAT NO CAUSE OF ACTI ON SURVI VED.

THI S ORDER OF THE ALLAHABAD HI GH COURT DATED

11.2.1994, PASSED IN CVIL MSC. WRIT PETITION NO.~ 3485
OF 1992, IS THE SUBJECT MATTER OF CHALLENGE IN Cl VIL
APPEAL NO. 5908 OF 1997 AT THE BEHEST OF THE PROMOTEE
CANDI DATES.

Bl SHAMBER SI NGH, AN ADVOCATE, WHO WAS ENTI TLED

TO APPLY FOR A POST IN THE HI GHER JUDI Cl AL SERVI CE, TO BE
FI LLED UP BY DI RECT RECRU TMENT FILED A PETI TI ON UNDER
ARTI CLE 32 WHI CH WAS REGQ STERED AS WRI T PETI TI ON NO

394 OF 1994, ASSAILING THE PONER AND AUTHORI TY OF THE
SELECTI ON COW TTEE TO | NCREASE THE NUMBER OF DI RECT
RECRU TS, THE DECI SION OF THE FULL COURT OF ALLAHABAD
H GH COURT DATED 25.7.1992, RECOMVENDI NG THE NAMES

OF THOSE SELECTED AS WELL AS THE NOTI FI CATI ON | SSUED BY
THE STATE GOVERNMENT DATED 13. 4. 1994, APPO NTI NG 24

DI RECT RECRUI TS I N THE CADRE OF HI GHER JUDI Cl AL SERVI CE.
THE ESSENTI AL GROUND OF CHALLENGE WAS THAT THE

ADVERTI SEMENT HAVI NG BEEN | SSUED ONLY FCOR 5 VACANCI ES,
AND RECRUI TMENT PROCESS HAVI NG ALREADY STARTED FOR
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FI LLI NG UP THOSE ADVERTI SED VACANCI ES, |I'T WAS NOT OPEN
FOR THE SELECTI ON COWM TTEE TO ENTER | NTO A PROCESS OF
CALCULATI ON AND ENHANCE THE NUMBER OF PERSONS TO BE
RECRUI TED BY DI RECT RECRU TMENT AND THE FULL COURT WAS
NOT ENTI TLED TO APPROVE THE SAME. | T | S CONTENDED THAT
SUCH PROCEDURE DEBARRED MANY ASPI RANTS LI KE THE

PETI TI ONER, FROM AVAILING OF THEI R CHANCES OF BEI NG
APPOI NTED TO ANY OF THOSE PCSTS MEANT FOR DI RECT

RECRUI TMENT. I T WAS PRAYED I N THE AFOCRESAID WRI T
PETI TI ON THAT THE APPO NTMENTS MADE OF RESPONDENTS

NCS. 3 TO 26, WHI CH WERE | N EXCESS OF 5 ADVERTI SED
VACANCI ES SHOULD BE QUASHED AND THE HI GH COURT SHOULD
BE COVMANDED TO | SSUE A FRESH ADVERTI SEMENT | N RESPECT
OF THE | NCREASED VACANCI ES | N THE QUOTA OF DI RECT
RECRU TMENT. ANOTHER ADVOCATE, Ms. SUMAN GUPTA, ALSO
FILED A SIM LAR PETI TI ON UNDER ARTI CLE 32, WH CH WAS
REQ STERED AS WRI T-PETI TION NO.~ 592 OF 1994 FOR SIM LAR
RELI EF AS PRAYED FOR I'N WRIT PETITI ON NO 394 OF 1994.
THE AFORESAI D-3 CASES, THEREFORE, RELATE TO THE

RECRUI TMENT MEANT FOR THE YEAR 1988.

ON 30TH MARCH, 1992, AN ADVERTI SEMENT WAS
PUBLI SHED FOR APPO NTMENT TO THE HI GHER JUDI Cl AL
SERVI CE BY DI RECT RECRUI TMENT AND THE TOTAL NUMBER OF
VACANCI ES | NDI CATED THEREI N WAS 6. THE ADVERTI SEMENT,
HOWEVER, | NDI CATED THAT THERE COULD BE VARIATION I N THE
NUMBER OF VACANCI ES.  THE PERSONS WHO COULD NOT BE
SELECTED FOR BEI NG APPOI NTED W THI N' THE NUMBER OF
VACANCI ES NOTI FI ED, ‘FI.LED WRI' T PETITI ONS | N THE LUCKNOW
BENCH OF THE ALLAHABAD H GH COURT, 11 IN ALL, ALLEG NG
ANOVALI ES I N THE PROCESS OF RECRUI TMENT TO THE HI GHER
JUDI CI AL SERVI CE AND CONTENDI NG | NTER ALl A, THAT THERE HAS
BEEN AN EXCESS RECRU TMENT FROM THE PROMOTI'ON QUOTA
VWH CH OQUGHT TO HAVE BEEN G VEN TO THE DI RECT RECRU TS,
AND AS SUCH, CONVERSI ON OF POSTS MEANT FOR DI RECT
RECRUI TS FOR BEI NG FI LLED UP BY PROMOTEES MUST BE HELD
TO BE I LLEGAL AND THE PROMOTI ON, THUS MADE SHOULD BE
STRUCK DOWN.

ALL THE WRI T PETI TI ONS WERE HEARD TOGETHER AND

WERE DI SPOSED OF BY A COVMON JUDGVENT DATED 30TH

JUNE, 1998. BY THE SAI D JUDGMVENT THE H GH COURT
DECLARED THE RECOMVENDATI ON OF THE SELECTI ON

COW TTEE DATED 2. 11.1995 AND THE RESCOLUTI ON DATED
18.11.1995, TO BE | NVALID AND CAME TO THE CONCLUSI ON
THAT THOSE 13 POSTS COULD BE FI LLED UP ONLY BY DI RECT
RECRUI TMENT. THE PROMOTEE APPO NTEES, HOWEVER, WERE
ALLOVNED TO BE CONTI NUED ON AD HOC BASI S TILL THE FULL
COURT TOOK A FINAL DECI SION ON THE MATTER THE  FULL
COURT WAS ALSO REQUESTED TO CONSI DER THE QUESTI ON AS TO
HOW 13 POSTS, MEANT FOR DI RECT RECRU TMENT COULD BE
FILLED UP. CIVIL APPEAL NCS. 1669-1680 OF 2001 ARE THE
APPEALS AGAI NST THE AFORESAI D JUDGVENT OF THE FULL
BENCH OF THE ALLAHABAD HI GH COURT.

IN VIEW OF THE REQUEST OF THE FULL BENCH OF

ALLAHABAD H GH COURT I N I TS JUDGVENT DATED 30. 6. 98,

THE FULL COURT OF ALLAHABAD H GH COURT I N I TS MEETI NG
DATED JULY 11, 1998, CONSI DERED THE OBSERVATI ONS AND
REQUESTS OF THE FULL BENCH AND RESOLVED THAT THE 13 LEFT
OVER VACANCI ES OF DI RECT RECRUI TS WOULD NOT BE FI LLED UP
FROM QUT OF THE APPLI CANTS I N THE PREVI QUS RECRU TMENT
PRCCESS OF 1990, AS BY THAT DATE THE RECRUl TMENT PROCESS
FOR 1996 HAD ALREADY COMVENCED AND WAS ALMOST

COWPLETE. I N FACT THE REPORT OF THE SELECTI ON




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 21

COW TTEE WAS UNDER CONSI| DERATI ON OF THE FULL COURT

ON THAT VERY DATE. THE AFORESAI D RESCOLUTI ON OF THE FULL
COURT WAS ASSAILED IN TWO WRI T PETI TI ONS WHI CH WERE

REG STERED AS CIVIL M SC. WRIT PETI TION NO 2830 OF

1998 AND CIVIL MSC. WRIT PETITION NO. 43485 OF 1998.
BOTH THESE WRI T PETI TI ONS WERE DI SM SSED BY THE ORDER
DATED 24. 3.1999, AND THE SAI D JUDGMVENT OF DI SM SSAL | S
THE SUBJECT MATTER OF CHALLENGE IN ClVIL APPEAL NO

1657 OF 2001. AN | DENTI CAL WRI T PETI TI ON FI LED BY ONE
AVI NASH KUMAR SHARMA, WHI CH WAS REG STERED AS WRI T

PETI TION NO. 29617 OF 1998, ASSAILING THE VALIDI TY OF THE
RESOLUTI ON OF THE FULL COURT WAS DI SM SSED ON THE VERY
SAME DAY [|.E. ON 24.3.1999, WH CH ORDER IS THE SUBJECT
MATTER OF CHALLENGE IN CIVIL APPEAL NO 1656 OF 2001.
THE FULL COURT RESOLUTI.ON OF ALLAHABAD H GH COURT

DATED 11.7.1998 WAS ALSO CHALLENGED IN THI S COURT BY

FI LI NG APPLI CATI ON-UNDER ARTI CLE 32 OF THE CONSTI TUTI ON,
VWH CH HAS BEEN REG STERED AS WRI'T PETI TI ON NOS. 97 OF
2000 AND 460 OF 99. THESE CASES, THEREFORE, DEAL W TH
THE SELECTI-ON AND RECRU TMENT FOR THE YEAR 1990.

FOR THE RECRU TMENT YEAR COVERI NG THE PERI CD

1992 TO 1994 AN ADVERTI SEMENT WAS | SSUED I N JUNE 1996

I NVI TI NG APPLI CATI ONS FOR RECRUI TMENT AGAI NST 19

VACANCI ES IN THE HI'GHER JUDI CI AL SERVI CE OQJT OF VHI CH
10 WERE EAR- MVARKED FOR GENERAL CANDI DATES, 4 FOR
SCHEDULED CASTES AND 5 FOR OBCS. THE ADVERTI-SEMENT
ALSO CONTAI NED A VARI ATI ON CLAUSE. ~ A SELECT LI.ST WAS
PREPARED ENLI STI NG 21 CANDI DATES, BUT THE FULL COURT,
HOAEVER, RECOMMENDED ONLY 20 PERSONS. FIVE WRIT

PETI TI ONS WERE FI LED BY PERSONS CLAI M NG DI RECT

RECRU TMENT I N THE HI GH COURT CONTENDI NG, | NTER ALI'A
THAT THE HI GH COURT HAD NOT PROPERLY CALCULATED THE
NUMBER OF VACANCI ES AVAI LABLE FOR DI RECTRECRU TMENT
AND THAT ON A PROPER AND TRUE I'NTERPRETATI ON OF RULE 8
READ W TH RULE 6, THERE EXI STED SEVERAL VACANCI ES
VWH CH HAD NOT BEEN TAKEN | NTO CONSI DERATI ON | N MAKI NG
THE DETERM NATI ON. THE AFORESAID 5 WRI T PETI TI ONS© STOOD
DI SPOSED OF BY A COMMON JUDGVENT DATED 10TH MAY,

2000 WHEREUNDER THE HI GH COURT CAME TO HOLD THAT I N
FACT 31 VACANCI ES WERE AVAI LABLE FOR BEI NG FI LLED-UP BY
DI RECT RECRUI TS QUT OF WHI CH 8 VACANCI ES WERE TO BE

FI LLED UP FROM OBC CANDI DATES AND 7 FROM SCHEDULED
CASTES CANDI DATES AND 16 FROM GENERAL CANDI DATES. THE
DECI SI ON OF THE HI GH COURT OF ALLAHABAD HAS  BEEN

ASSAI LED IN CIVIL APPEAL NOS. 1658-62 OF 2001. THE
SELF SAME JUDGMVENT OF THE ALLAHABAD H GH COURT DATED
10TH MAY, 2000, IS ALSO THE SUBJECT MATTER OF CHALLENGE
IN ClVIL APPEAL NO. 1663 COF 2001 AND Cl VI L APPEAL

NOS. 1664-68 OF 2001. THE APPELLANTS ARE PERSONS
EMPANELLED AND CLAI M TO BE APPO NTED AGAI NST THE

DI RECT RECRUI TS QUOTA YET ANOTHER WRI T PETI TI ON HAS
BEEN FILED BY TWO PERSONS MUNNA LAL AND MEH LAL

UNDER ARTI CLE 32 OF THE CONSTI TUTI ON CLAI M NG | NTER ALIA
THAT VWHI LE CALCULATI NG THE VACANCI ES POSI TI ON AND PCSTS
VEANT FOR DI RECT RECRU TMENT THE H GH COURT HAD

COW TTED ERRCR | N NOT TAKI NG | NTO ACCOUNT THE

VACANCI ES LI KELY TO OCCUR I N THE NEXT TWO YEARS.

ACCORDI NG TO THE APPLI CANTS, THEIR NAMES HAVI NG BEEN
APPROVED AND RECOMVENDED BY THE FULL COURT THEY

WERE ENTI TLED TO BE APPO NTED, AND NOT SENDI NG THEI R
NAMES TO THE GOVERNOR UNDER RULE 18(4) WAS AN

| NFRACTI ON OF ARTI CLES 14 AND 16 AND APPROPRI ATE

DI RECTI ONS SHOULD BE | SSUED. ALL THESE Cl VIL APPEALS VI Z.
1658-62 OF 2001, 1663 OF 2001, 1664-68 OF 2001 AND
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THIS WRIT PETI TION, RELATE TO THE RECRU TMENT COF THE YEAR
1992.

THE LAST WRIT PETI TI ON FI LED UNDER ARTI CLE 32
IS WRIT PETITION (C) NO 444 OF 2000 AND THI S HAS BEEN
FI LED BY A PROMOTEE WHO HAD BEEN PROMOTED TO THE
H GHER JUDI Cl AL SERVI CE UNDER RULE 22(3) OF THE RULES
AND WHO HAS BEEN WORKI NG AS ADDI TI ONAL DI STRI CT JUDCE
SI NCE 25.1.2000. |IT HAS BEEN ALLECGED I N THE AFORESAI D
VWRI T PETI TI ON THAT THE H GH COURT HAD COWM TTED A
SERI OQUS M STAKE | N CALCULATI NG AND FI NDI NG OUT THE
NUMBER OF VACANCI ES AVAI LABLE I N A G VEN RECRUI TMENT
YEAR, AND SUCH ERRONEQUS CALCULATI ON HAS CAUSED GROSS
I NJUSTI CE TO THE PROMOTEES. . | T HAS BEEN PRAYED I N THE
AFORESAI D WRI' T PETI TI ON,” THAT A DI RECTI ON SHOULD BE | SSUED
NOT TO MAKE ANY FRESH ADVERTI SEMENT FOR RECRU TMENT OF
DI RECT RECRUI TS TO THE HI GHER JUDI Cl AL SERVI CE AS THEY ARE
I N EXCESS OF THEI'R QUOTA. IN SUPPCRT OF THE PRAYER, | T
WAS SUBM TTED THAT ~THE REGQ STRAR OF THE H GH COURT HAD
SUBM TTED A REPORT ON 15.11. 1999 THAT 17 DI RECT RECRU TS
HAVE BEEN- APPO NTED | N EXCESS | N THE RECRU TMENT YEAR
OF 1988 AND 5 DI RECT RECRUI TS HAD BEEN APPO NTED I N
EXCESS IN THE RECRU TMENT YEAR OF 1990, AND 4 HAD BEEN
APPO NTED I N EXCESS OF THE QUOTA | N THE NEXT RECRUI TMENT
YEAR, AND THUS 26,/ DI RECT RECRU TS ARE AT PRESENT THERE I N
EXCESS OF THEI R QUOTA. BUT NOTW THSTANDI NG THE SAME,
THE H GH COURT HAD DECI DED TO ADVERTI SE 38 VACANCI ES
FOR BEI NG FI LLED UP BY DI RECT RECRUI TMENT. AS SUCH THE
PRESENT WRI T PETI TI ON-HAD TO BE FI LED FOR THE RELI EF, AS
ALREADY STATED. THE AFORESAI D WRI T PETI Tl ON,” THEREFORE
RELATES TO RECRU TMENT YEAR 1998. AN | NTERI M ORDER HAS
BEEN PASSED BY THI S COURT TO THE EFFECT THAT ANY
APPO NTMENT MADE WOULD BE SUBJECT TO THE FI'NAL
DECISION COF TH' S COURT.

SO FAR AS THE | NTERPRETATI ON OF THE RULES ARE

CONCERNED, UNDER SUB- RULE (2) OF RULE 4, THE STRENGTH OF
THE SERVI CE HAS TO BE DETERM NED FROM TI ME TO Tl ME BY
THE GOVERNOR, | N CONSULTATI ON W TH THE COURT, ~WH CH
MVEANS, AS DEFI NED UNDER RULE 3(D) TO BE THE H GH COURT
OF JUDI CATURE AT ALLAHABAD. THE PERMANENT STRENGTH OF
THE SERVI CE MUST BE, AS SPECI FIED IN APPENDI X " A" I N

VI EWOF SUB-RULE (3) OF RULE 4. THE RECRUI TMENT TO THE
SERVI CE HAS TO BE MADE, BOTH BY DI RECT RECRU TMENT AND
BY PROMOTI ON AND PROMOTI ON COULD BE MADE FROM

AMONGST THE CONFI RVED MEMBERS OF UTTAR PRADESH

NYAYI K SEWA, WHO HAVE PUT I N, NOT LESS THAN SEVEN

YEARS OF SERVI CE AND ALSO FROM QUT OF THE DYI NG CADRE OF
THE U.P. JUDI Cl AL OFFI CERS SERVI CE. RULE 6 WHICH 1S
SUBJECT TO RULE 8 AND PROVI DES FOR THE QUOTA FOR VARI QUS
SCURCES OF RECRU TMENT,  UNEQUI VOCALLY | NDI CATES THAT
15% OF THE VACANCI ES WOULD BE, BY DI RECT RECRUI TMENT
FROM THE BAR, 70% OF THE VACANCI ES FROM THE UTTAR
PRADESH NYAYI K SEWA AND 15% FROM UTTAR PRADESH

JUDI CI AL OFFI CERS SERVI CE.  UNDER THE SECOND PROVI SO TO
RULE 6, WHEN THE STRENGTH | N THE CADRE OF JUDI Cl AL

MAG STRATE CGETS COWPLETELY EXHAUSTED AND NO OFFI CER
FROM THAT CADRE | S AVAI LABLE, THEN THE VACANCI ES I N THE
CADRE OF HI GHER JUDI Cl AL SERVI CE HAVE TO BE FI LLED UP BY
15% FROM THE DI RECT RECRU TMENT FROM THE BAR AND 85%
FROM UTTAR PRADESH NYAYI K SEWA. RULE 7 PROVI DES
RESERVATI ON OF POSTS FOR SCHEDULED CASTE ETC., AND
RESERVATI ON HAS TO BE MADE | N ACCORDANCE W TH ORDERS OF
THE GOVERNMENT FOR RESERVATI ON | N FORCE AT THE TI ME OF
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RECRUI TMENT. RULE 8 IS THE PROVI SI ON VWH CH REQUI RES THE
COURT TO FI X THE NUMBER OF OFFI CERS TO BE TAKEN AT THE
RECRUI TMENT, KEEPI NG I N VI EW THE VACANCI ES THEN EXI STI NG
AND LI KELY TO OCCUR I N THE NEXT TWO YEARS. THOUGH THE
EFFECT OF THE CARRY FORWARD UNDER PROVI SO TO SUB- RULE (2)
OF RULE 8 IS IN FACT NOT AN I SSUE IN TH' S BATCH OF CASES,
BUT SINCE THE RULES RELATI NG TO RECRU TMENT TO THE H GHER
JUDI CI AL SERVI CE FROM DI FFERENT SOURCES ARE BEI NG

CONSI DERED, W THI NK | T APPROPRI ATE ALSO TO DEAL W TH THE
PROVI SO TO SUB-RULE (2) OF RULE 8. ON FI XATI ON CF THE
NUMBER OF OFFI CERS TO BE TAKEN AT THE RECRU TMENT UNDER
SUB- RULE (1) OF RULE 8 FROM DI FFERENT SOURCES AND AFTER
TAKI NG RECOURSE TO THE PROCEDURE CONTAI NED I N PART |V

FOR MAKI NG DI RECT RECRUI TMENT TO THE SERVI CE | N RESPECT
OF THE VACANCI ES ADVERTI'SED, | F SELECTED DI RECT RECRU TS
FOR APPO NTMENT BECOVE LESS THAN THE NUMBER DECI DED

BY THE COURT TO BE-RECRUI TED, THEN | T WOULD BE OPEN FOR
THE COURT TO CORRESPONDI NGLY | NCREASE THE NUMBER OF
RECRUI TS TO BE TAKEN BY PROMOTI-ON FROM NYAYI K SEWA.

BUT UNDER THE PROVI SO, WH LE FI XI NG THE NUMBER OF

VACANCI ES TO BE ALLOTTED TO THE QUOTA OF DI RECT RECRU TS AT
THE NEXT RECRU TMENT UNDER SUB- RULE (1) OF RULE 8, THE
QUOTA HAS TO BE RAI SED TO THE EXTENT THE NUMBER WAS NOT
AVAI LABLE I N THE EARLI ER-RECRU TMENT. BUT THAT RAI SI NG OF
NUVMBER WOULD I N NO' CASE EXCEED 15 PER CENT OF THE
STRENGTH OF THE SERVI CE. I T MAY BE NOTED THAT WHI LE THE
RULES PROHI BI T THAT UNDER NO S| TUATI ON, -THE NUMBER OF

DI RECT RECRUI TS WOULD EXCEED 15 PER CENT OF THE CADRE
STRENGIH, THERE | S NO PRCHI Bl TI ON SO FAR AS PROMOTEES ARE
CONCERNED AND, THEREFORE, IN A G'VEN SI TUATIL.ON, THE RULE
CONTEMPLATES OF HAVI NG PROMOTEES MORE THAN THE QUOTA

FI XED FOR THEM VI Z. 85 PER CENT. AS WE HAVE STATED

EARLI ER, THI S | SSUE HAS NOT CROPPED UP I N THE PRESENT
BATCH OF CASES AND AS SUCH, WE NEED NOT FURTHER PROBE

I NTO THE MATTER. BUT | T MJST BE REMEMBERED THAT THE RULES
ONLY PROVI DE THE EMBARGO THAT UNDER NO Cl RCUMSTANCES

THE DI RECT RECRUI TS WOULD EXCEED THE 15% OF CADRE
STRENGTH. BUT THAT DCES NOT COVPEL THE H GH COURT TO
RECRU T 15% OF THE VACANCI ES BY DI RECT RECRU TMENT AT
EVERY RECRUI TMENT. | T WOULD BE FOR THE HI GH COURT TO
DECI DE TAKI NG ALL RELEVANT FACTORS | NTO CONSI DERATI ON, AND
ORDI NARI LY | T MAY FOLLOW THE QUOTA PROVI DED I'N RULE 6.
THE SECOND PROVI SO TO RULE 8(2) HOWEVER | NDI CATES THAT
THE PERMANENT VACANCI ES EXI STI NG ON MAY 10, 1974 AS

WELL AS 31 TEMPORARY PCSTS EXI STI NG ON THAT DATE, AS AND
WHEN THEY ARE CONVERTED | NTO PERMANENT POSTS, WOULD

BE FI LLED UP BY PROMOTI ON AND THE VACANCI ES OCCURRI NG
THEREAFTER, WOULD BE SHARED BETWEEN THE THREE SOURCES
UNDER RULE 8, | N ACCORDANCE W TH THE QUOTA PROVI DED

UNDER RULE 6. RULE 8, THEREFORE, CASTS AN OBLI GATI'ON' ON
THE COURT TO DETERM NE AND FI X THE NUMBER OF OFFI CERS TO
BE TAKEN AT A PARTI CULAR RECRU TMENT, KEEPI NG I N VI EW THE
VACANCI ES THEN EXI STI NG AND LI KELY TO OCCUR I N THE NEXT
TWO YEARS. IN FACT THE PROCESS OF RECRU TMENT TO THE
H GHER JUDI CI AL SERVI CE FROM BOTH SOURCES WOULD START
ONLY AFTER THE NUMBER IS FI XED BY THE HI GH COURT UNDER
RULE 8 AND THAT NUMBER HAS TO BE FI XED, KEEPI NG I N VI EW
THE VACANCI ES EXI STI NG THEN AS WELL AS THE " VACANCI ES

LI KELY TO OCCUR I N THE NEXT TWO YEARS". THE EXPRESSI ON
"VACANCI ES LI KELY TO CCCUR I N THE NEXT TWO YEARS",

REQUI RES CONSI DERATI ON BY THI' S CCOURT, IN VIEWCOF A
JUDGVENT OF ALLAHABAD HI GH COURT, WHICH I S THE

SUBJECT MATTER OF CHALLENGE I N ONE OF THESE CASES, BUT WE
WLL ADVERT TO I T AT THE APPROPRI ATE TI ME. RULE 16

PROVI DES FOR APPO NTMENT OF A SELECTI ON COW TTEE BY
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THE CH EF JUSTI CE AND RULE 17 PRESCRI BES THE PROCEDURE
FOR DI RECT RECRUI TMENT, WHEREAS RULE 20 PRESCRI BES THE
PRCCEDURE FOR RECRUI TMENT BY PROMOTI ON FROM NYAYI K

SEWA. SO FAR AS THE DI RECT RECRU TMENT | S CONCERNED, THE
H GH COURT |'S REQUI RED TO PUBLI SH A NOTI CE | NVI TI NG

APPLI CATI ONS AND ON RECEI PT OF SUCH APPLI CATI ONS, THE
SELECTI ON COW TTEE 1S REQUI RED TO SCRUTI NI ZE THE SAME,
VWHEREAFTER, THE SAI D SELECTI ON COWM TTEE MAY HOLD

SUCH EXAM NATI ON, AS | T MAY CONSI DER NECESSARY FOR

JUDGE NG THE SUI TABI LI TY OF THE CANDI DATES. THE SELECTI ON
COW TTEE WOULD THEN CALL FOR I NTERVI EW OF SUCH OF THE
APPLI CANTS, WHO IN THE OPI NI ON OF THE COW TTEE HAVE
QUALI FI ED FOR | NTERVI EW "AFTER SCRUTI NY AND EXAM NATI ON.
SUB- RULE (2) OF RULE 18 IS THE GUI DELI NE FOR THE

SELECTI ON COW TTEE TO ASSESS THE MERI T OF A CANDI DATE
AND UNDER THE SAME PROVI SI ON, DUE REGARD HAS TO BE

MADE TO THE PROFESSI ONAL-ABI LI TY, CHARACTER, PERSONALI TY
AND HEALTH OF THE APPLI CANT. THE SELECTI ON MADE BY THE
SELECTI ON/'COW TTEE 1 S PRELI M NARY | N NATURE AND THE
SELECTI ON.COW TTEE HAS TO SUBM T THE RECORD COF ALL

CANDI DATES TO THE CHI EF JUSTI CE -AND WOULD RECOMVEND

THE NAMES OF THE CANDI DATES I N ORDER OF MERIT, WHO IN I TS
OPI Nl ON ARE FOUND SUI TABLE FOR APPO NTMENT TO THE
SERVICE. THI' S LI ST OF PRELI M NARY SELECTI ON, PREPARED BY
THE SELECTI ON COMWM TTEE, HAS TO BE EXAM NED BY THE

FULL COURT OF THE H GH COURT AND THEN ULTI MATELY THE
COURT PREPARES A LI ST OF SELECTED CANDI DATES | N ORDER OF
MERI T, HAVI NG REGARD TO THE NUMBER OF DI RECT RECRUI TS TO
BE TAKEN AND FORWARD THE SAME TO THE GOVERNCR, WHO

ULTI MATELY APPO NTS UNDER RULE 22.

SO FAR AS THE RECRUI TMENT BY PROMOTI ON OF THE
MEMBERS OF THE NYAYI K SEWA | S CONCERNED, THE
SELECTI ON HAS TO BE MADE ON THE BASI S OF SENI ORI TY- CUM
MERIT AND THE FI ELD OF ELI G BILITY | S-CONFI NED TO FOUR
TI MES THE NUMBER OF VACANCI ES TO BE FI LLED BY
PROMOTI ON. THE SELECTI ON COWM TTEE HAS TO PREPARE A
LI ST IN ORDER OF SENIORITY OF THE ELI G BLE OFFI CERS, AS
PROVI DED UNDER RULE 5(B), AND A PRELI M NARY SELECTI ON
OF THE OFFICERS | S MADE BY THE COMM TTEE, WHO I N I TS
OPI NI ON ARE FOUND FI'T TO BE APPO NTED, -ON THE BASI'S OF
SENIORI TY-CUM MERIT. THE SAID LI ST OF PRELIM NARY
SELECTI ON WOULD CONTAI N THE NAMES OF OFFI CERS, TW CE THE
NUMBER OF VACANCI ES REQUI RED TO BE FI LLED BY PROMOTI ON
AND THAT LI ST IS FORWARDED TO THE CHI EF JUSTI CE ALONG W TH
THE NAMES OF OFFI CERS WHO ARE SUPERSEDED. THE
RECOMVENDATI ON OF THE SELECTI ON COW TTEE THEN 1S
FI NALLY CONSI DERED BY THE FULL CCURT AND FI NAL SELECTI ON
FOR PROMOTI ON | S MADE AND A LI ST |'S PREPARED | N ORDER COF
SENI ORI TY OF THE CANDI DATES, WHI CH LI ST I S FORWARDED TO
THE GOVERNCR, AS PROVI DED UNDER SUB- RULE (5) OF RULE
20. THE LIST FORWARDED BY THE COURT TO THE GOVERNOR
REMAI NS OPERATI VE Tl LL THE NEXT RECRU TMENT. THERE IS NO
SUCH PROVI SION I N RULE 18, WHICH | S THE PROCEDURE OF
SELECTI ON OF DI RECT RECRUI TS BUT I N VI EW OF THE JUDGVENT
OF THI'S COURT IN O P. GARG, EVEN THE LI ST FORWARDED TO
THE GOVERNCR UNDER SUB- RULE (4) OF RULE 18, WOULD
REMAI N OPERATI VE TI LL THE NEXT RECRUI TMENT.

THE EXPRESSI ON " NEXT RECRU TMENT" USED | N SUB-
RULE (5) OF RULE 20, HAS NOT BEEN DEFI NED. BUT HAVI NG
REGARD TO THE SCHEME OF THE RULES AND THE LANGUAGE OF
RULE 8, WHICH IN FACT | S THE KEY PROVI SION, W TH WH CH
THE RECRUI TMENT PROCESS WOULD START, | T WOULD BE
REASONABLE FOR US TO HOLD THAT THE EXPRESSI ON "TI LL THE
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NEXT RECRUI TMENT" WOULD MEAN, TILL THE COURT FI XES THE
NUMBER OF PERSONS TO BE TAKEN BY RECRUI TMENT UNDER

SUB- RULE (1) OF RULE 8. ONCE THE NUMBER OF VACANCI ES

IS FI XED FOR THE RECRU TMENT TO BE HELD, QUESTI ON OF

KEEPI NG THE LI FE OF THE EARLIER LI ST OPERATIVE, WOULD NOT
ARI SE. I N OTHER WORDS, AFTER FI XATI ON OF THE VACANCI ES TO
BE FI LLED AT THE NEXT RECRU TMENT BY THE COURT UNDER SUB-
RULE (1) OF RULE 8, | T WOULD NOT BE PERM SS| BLE TO MAKE
ANY FURTHER APPO NTMENT FROM OUT OF THE LI ST PREPARED, | N
RESPECT OF THE PREVI QUS RECRU TMENT, ElI THER UNDER SUB-

RULE (4) OF RULE 18 OR UNDER SUB- RULE (5) OF RULE 20.

RULE 22 AUTHORI SES THE GOVERNOR TO MAKE

APPO NTMENT TO THE SERVI CE AND SUB- RULE (2) OF RULE 22
PROVI DES FOR APPO NTMENT ON ROTATI ONAL BASI S. RULE 22
ALSO HAS TAKEN CARE OF A SI'TUATI ON, WHEN THE GOVERNCR I N
CONSULTATI ON W TH THE COURT CAN MAKE APPO NTMENT BY
PROMOTI .ON' TO MANAGE THE CADRE ON'A TEMPCRARY BASI S,

VWHEN AN EMERGENT SI'TUATI ON ARI'SES AND WHEN | T I S NOT
POSSI BLE TO MAKE -APPO NTMVENTS FROM DI FFERENT SOURCES,

AS CONTEMPLATED UNDER RULES 18, 20 AND 21. BUT SUCH
APPO NTMENT MADE UNDER SUB- RULE (3) OF RULE 22,

OBVI QUSLY WOULD NOT BE AN APPCO NTMENT ON SUBSTANTI VE

BASI S I N THE CADRE AND, THEREFCRE, MAY NOI CONFER

SENI ORI TY FROM THE ' DATE OF SUCH APPO NTMENT. ONE OTHER
RULE, WH CH CAN BE TAKEN NOTE OF, 1S SUB-RULE (4) OF RULE
4, WHICH IS QUOTED HEREI N- BELOW | N EXTENSC,

"RULE 4(4). THE GOVERNOR MAY, FROM TI ME TO

TI'ME, I'N CONSULTATI ON W-TH THE COURT LEAVE UNFI LLED
OR HOLD I N ABEYANCE, ANY VACANT POST | N-THE SERVI CE
W THOUT ENTI TLI NG ANY PERSON TO COMPENSATI ON OR
CREATE FROM TI ME TO TI ME, ADDI TI ONAL POSTS,
TEMPORARY OR PERVANENT AS MAY BE FOUND

NECESSARY. "

THE AFORESAI D SUB- RULE UNEQUI VOCALLY CONFERS POWER ON
THE GOVERNOR | N CONSULTATI ON W TH THE HI GH COURT,” NOT

TO FILL UP OR HOLD I N ABEYANCE, POSTS I'N SERVI-CE THOUGH
ORDI NARI LY, THE VACANCI ES DETERM NED BY THE COURT

SHOULD BE FI LLED UP FROM THE DI FFERENT SOURCES. LENGTHY
ARGUMENTS HAD BEEN ADVANCED ON THE EXI STENCE OF A

VARI ATI ON CLAUSE I N THE ADVERTI SEMENT. SI NCE THE -COURT
DETERM NES THE NUMBER OF OFFI CERS TO BE TAKEN AT-A

PARTI CULAR RECRUI TMENT, KEEPI NG I N VI EW THE VACANCI ES
THEN EXI STI NG AS WELL AS LI KELY TO OCCUR | N THE NEXT TWOD
YEARS AND FROM OUT OF SUCH AVAI LABLE VACANCI ES,
ALLOCATES, | N RESPECT OF VARI OQUS SOURCES OF RECRU TMENT,
IN TERM5 OF RULE 6, ONLY AFTER WHI CH AN ADVERTI SEMENT
CCOULD BE PUBLI SHED FOR DI RECT RECRUI TMENT UNDER RULE

17, THE QUESTI ON OF ANY VARI ATI ON THEREAFTER, WOULD NOT
ARI SE I N THE ORDI NARY COURSE. BUT I N AN EXTRACRDI NARY
SI TUATI ON, LI KE SUDDEN CREATI ON OF POSTS I N THE CADRE,
SUBSEQUENT TO THE | SSUANCE OF ADVERTI SEMENT, BUT BEFCRE
THE LAST DATE OF SUBM SSI ON COF APPLI CATI ON FORM5, THE
VARl ATI ON CLAUSE NMAY BECOVE APPLI CABLE, SO THAT A
GREATER NUMBER OF PERSONS, THAN THE POSTS ADVERTI SED FOR,
COULD BE CONSI DERED FOR THE SAI D RECRUI TMENT. HOWEVER,
AS HAS BEEN STATED EARLI ER, SUCH A Sl TUATI ON WLL HAVE TO
BE AN EXTRAORDI NARY ONE.

A COMBI NED READI NG OF DI FFERENT RULES, DI SCUSSED
ABOVE, THEREFORE, LEADS TO THE CONCLUSI ON THAT FOR
SMOOTH FUNCTI ONI NG OF THE SERVI CE AS WELL AS FOR
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EFFI CI ENT MANAGEMENT OF THE CADRE, AFTER THE COURT FI XES
THE NUMBER OF OFFI CERS TO BE TAKEN AT ANY RECRU TMENT
UNDER SUB- RULE (1) OF RULE 8 AND THEN MAKES THE

ALLCCATI ON | N FAVOUR OF DI FFERENT SCURCES OF RECRUI TMENT,
AS PROVI DED I N RULE 6, STEPS SHOULD BE TAKEN FOR FI LLI NG
UP OF THOSE VACANCI ES, STRICTLY | N ACCORDANCE W TH THE
PRESCRI BED PROCEDURE I N CHAPTERS |V, V AND VI, BY THE
ELI G BLE PERSONS SO THAT THERE W LL NOT BE ANY HEART
BURNI NG AMONGST THE EMPLOYEES.

THE  H GHER JUDI Cl AL SERVI CE FORM5S THE BACK- BONE

OF THE JUDI Cl AL SYSTEM AND STRENGTHENI NG OF SUCH SERVI CE
W TH EFFI CI ENT PECPLE | S A SCLUTI ON AGAI NST THE MALADY OF
LONG PENDI NG LI TI GATI ON I N THE SUBCRDI NATE COURTS. ANY
DI SCONTENTMENT AMONGST THE MEMBERS OF THE JUDI CI AL

SERVI CE, ON ACCOUNT OF | NACTI'ON ON THE PART OF THE HI GH
COURT, EITHER IN THE MATTER OF FI XI NG THE NUMBER OF

OFFI CERS TO BE TAKEN BY WAY OF 'RECRU TMENT UNDER RULE 8
OR SELECTI'NG THE PERSONS FOR PROMOTI ON BY ADOPTI NG THE
CRITERIA OF SENI ORI TY-CUM MERI T, AS PROVI DED I N RULE 20
AS WELL AS RULE 21 SHOULD BE AVO DED AND THE HI GH

COURT MUST ADHERE TO THE TI ME-FRAME AS WELL AS THE
PROCESS OF SELECTI ON AND APPO NTMENT FROM DI FFERENT
SQURCES, WH CH ALONE WOULD SUBSERVE THE SMOOTH

FUNCTI ONI NG OF THE' CADRE OF HI GHER JUDI CI AL SERVI CE.

HAVI NG ANALYSED THE DI FFERENT PROVI SI ONS OF THE
RULES, AS AFCRESAI D, LET US NOW EXAM NE WHETHER THE
H GH COURT HAS DI SCHARGED | TS OBLI GATI ON | N_ACCORDANCE
W TH THE RULES OR HAS COWM TTED ANY M STAKE. SO FAR AS
THE RECRUI TMENT FOR THE YEAR 1988 IS CONCERNED, I T 1S NOT
CLEAR AS TO WHETHER BEFORE ADVERTI SI'NG FOR FI LLI NG UP OF
FI VE PCSTS BY DI RECT RECRU TMENT, THE H GH COURT DI D FI X
THE NUMBER OF OFFI CERS TO BE TAKEN AT THE RECRUN TMENT,
KEEPI NG I N VI EW THE VACANCI ES THEN EXI STI NG AND
VACANCI ES LI KELY TO OCCCUR IN THE NEXT TWO YEARS. [N THE
ABSENCE OF ANY MATERI ALS ON THAT SCORE, WE ASSUME THAT
THE H GH COURT ARRI VED AT THE FI GURE OF FI VE, AS DI RECT
RECRU T QUOTA FOR THE RECRUI TMENT | N. THE YEAR 1988, 1IN
KEEPI NG WTH THE RULES. | T FURTHER APPEARS THAT WHI LE
TAKI NG STEPS FOR MAKI NG RECRUI TMENT OF DI'RECT RECRUI TS,
NO STEPS HAD BEEN TAKEN TO FI LL UP THE PCSTS AVAI LABLE
UNDER THE PROMOTI ONAL QUOTA. WE ALSO FI ND FROM THE
RECORDS, ON THE BASI'S OF ASSERTI ONS MADE | N.THE COUNTER
AFFI DAVI T FI LED BY THE HI GH COURT I N THE PENDI NG
LI TI GATI ON, THAT THE H GH COURT HAD DETERM NED THE
AVAI LABI LI TY OF POSTS ON THE BASI S OF A PERCENTAGE OF THE
TOTAL CADRE STRENGTH AND NOT' ON THE BASI S OF THE
VACANCI ES AVAI LABLE FOR THE RECRUI TMENT AS WELL AS THE
VACANCI ES LI KELY TO OCCUR DURI NG TWO SUCCEEDI NG YEARS.
I N OTHER WORDS, FOR THE PURPOSE OF RECRUI TMENT I N THE
YEAR 1988, THE H GH COURT WAS DUTY BOUND TO EXAM NE
AND FIND OQUT THE NUMBER OF VACANCI ES AS WERE AVAI LABLE
N 1988 AS WELL AS THE ANTI Cl PATED VACANCI ES LI KELY TO
OCCUR I'N 1989 AND 1990 AND THEREUPON, CALCULATE THE
POSTS AVAI LABLE FROM THREE DI FFERENT SCURCES, | N
ACCORDANCE W TH RULE 6 AND THEN TAKE STEPS FOR FI LLI NG
UP THE POSTS | N ACCORDANCE W TH PRESCRI BED PRCCEDURE.
MR, SRI VASTAVA, LEARNED COUNSEL APPEARI NG FOR THE H GH
COURT, HOWEVER FAI RLY CONCEDES THAT THE H GH COURT HAD
MADE THE CALCULATI ON ON THE BASI S OF PERCENTAGE OF THE
CADRE STRENGTH. THIS, ON THE FACEOF IT, IS
UNSUSTAI NABLE, IN VI EW OF THE CLEAR AND UNAMBI GUOUS
LANGUAGE I N RULE 6, AS WE HAVE DI SCUSSED EARLI ER.  THE
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VERY BASI S OF CALCULATI ON BEI NG | NCORRECT, NECESSARILY, |IT
HAS RESULTED I N GRCSS | NJUSTI CE.

THAT APART, FROM THE AVERMENTS MADE AS WELL AS
MATERI ALS ON RECORD, | NCLUDI NG THE RESCLUTI ON OF THE FULL
COURT, | T TRANSPI RES THAT THE SELECTI ON COWM TTEE,
CONSTI TUTED UNDER RULE 16 BY THE CHI EF JUSTI CE, TOOK
UPON | TSELF THE TASK OF FI NDI NG OQUT THE NUMBER OF
VACANCI ES | N THE CADRE AVAI LABLE TO BE FI LLED UP BY DI RECT
RECRU TMENT AND THEN SELECTED PERSONS ON THE BASI S OF
SUCH DETERM NATI ON. THE PRELI M NARY SELECTI ON LI ST
SUBM TTED BY THE SELECTI ON COVMM TTEE UNDER SUB- RULE
(3) OF RULE 18, WAS FOR NI NE APPO NTMENTS,
NOTW THSTANDI NG THE FACT THAT THE ADVERTI SED VACANCI ES
WERE ONLY FI VE. THE DETERM NATI ON OF THE NUMBER OF
OFFI CERS TO BE TAKEN-AT A RECRU TMENT, KEEPI NG I N VI EW
THE VACANCI ES THEN-EXI STI'NG AND LI KELY TO OCCUR I N THE
NEXT TWO YEARS, I'S A STATUTORY OBLI GATI ON OF THE COURT
UNDER RULE 8 AND THE CCOURT CANNOT ABDI CATE I TS
OBLI GATI ON AND LEAVE | T TO BE DETERM NED BY THE
SELECTI ON-COVWM TTEE CONSTI TUTED UNDER RULE 16. THE
FACTUAL FI XATI ON OF THE NUMBER OF COFFI CERS TO BE TAKEN AT
A RECRU TMENT COULD BE DETERM NED BY A COW TTEE,
CONSTI TUTED BY THE COURT 1 F THE ADM NI STRATI VE EXI GENCY
SO REQUI RES, BUT THEN SUCH DETERM NATI ON WOULD HAVE TO
BE APPROVED BY THE COURT IN I TS FULL COURT MEETI NG
UNTIL SUCH NUMBER | S FI XED UNDER RULE 8, THE QUESTI ON
OF TAKI NG RECOURSE '\TO RULE 17 FOR DI RECT RECRUINTMENT AND
RULES 20 AND 21 FOR PROMOTI ON WOULD NOT ARI SE. . AT ANY
RATE THE SELECTI ON COVM TTEE, -CONSTI TUTED UNDER RULE 16
BY THE CHI EF JUSTI CE HAS TO DI-SCHARGE | TS FUNCTION OF
SCRUTI NI ZI NG THE APPLI CATI ONS AND HOLDI NG OF SUCH
EXAM NATI ON, AS | T MAY CONSI DER NECESSARY FOR JUDG NG
THE SU TABILITY OF THE CANDI DATES-AND | T MAY CALL FOR
I NTERVI EW SUCH OF THE APPLI CANTS, WHO-IN I TS OPI NI ON
HAVE QUALI FI ED FOR | NTERVI EW AND THEREAFTER, ASSESS THE
MERI TS OF THE CANDI DATES, HAVI NG REGARD TO THE GUI DELI NES
| NDI CATED I N SUB- RULE (2) OF RULE 18. IT WULD NOT HAVE
ANY JURI SDI CTI ON TO CONSI DER THE QUESTI ON OF DETERM NI'NG
THE NUMBER OF VACANCI ES AVAI LABLE FOR DI RECT RECRUI TS NOR
COULD I T ENHANCE OR REDUCE THE NUMBER OF VACANCI ES,
ALREADY DETERM NED BY THE COURT UNDER RULE 8. IN THE
CASE | N HAND, THE CONCEDED POSI TI ON BEI NG THAT I T I S THE
SELECTI ON COW TTEE, WHO DETERM NED THE NUMBER OF
POSTS AVAI LABLE FOR BEI NG FI LLED UP BY DI RECT RECRUI TMENT,
ON ACCOUNT OF THE JUDGMENT OF THI S COURT | N GARG S CASE,
HCOLDI NG THAT THE QUOTA AVAI LABLE I N FAVOUR OF DI RECT
RECRUI TS I N RULE 6 WOULD ALSO APPLY TO THE TEMPORARY
VACANCI ES, SUCH DETERM NATI ON MJUST BE HELD TO BE . NOT I N
ACCORDANCE W TH THE RULES.

IT 1S ALSO APPARENT FROM THE RECORDS THAT ALTHOUGH

THE COURT HAD APPROVED THE LI ST OF 68 PERSONS FOR BEI NG
PROMOTED UNDER RULE 22(3), BUT ACTUALLY ONLY 16 OF

THEM WERE PROMOTED. BE IT BE STATED, THAT IT IS NOT
CLEAR WHETHER THE SELECTI ON COVM TTEE CONSTI TUTED

UNDER RULE 16 ALSO MADE THE PRELI M NARY SELECTI ON OF

THE OFFI CERS, WHO IN I TS OPI Nl ON WERE FOUND FIT TO BE
PROMOTED ON THE BASIS OF SENNORITY-CUMMERI T I N
ACCORDANCE W TH SUB- RULE (3) OF RULE 20 OR WHETHER THE
SAI D LI ST OF CANDI DATES CHOSEN AT THE PRELI M NARY
SELECTI ON WAS FORWARDED TO THE CHI EF JUSTI CE UNDER SUB-
RULE (4) OF RULE 20 AND FI NALLY, WHETHER THE CCURT DID IN
FACT MAKE THE FI NAL SELECTI ON UNDER SUB- RULE (5) OF RULE
20. THE GRI EVANCE OF THE PROMOTEES, APPEARS TO BE THAT
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THE PROCEDURE FOR RECRU TMENT BY PROMOTI ON UNDER RULE

20 HAD NOT BEEN ADHERED TO, THOUGH THE COURT WAS

TAKI NG STEPS TO FILL UP THE QUOTA MEANT FOR DI RECT RECRU TS
IN THE SERVI CE. SUCH | NACTI ON, WOULD UNDOUBTEDLY BRI NG
AN | MBALANCE IN THE CADRE. UNLESS THE COURT | S UNABLE
TO SELECT SU TABLE CANDI DATES, APPLYI NG THE CRI TERI A OF
SENI ORI TY- CUM MERI T FOR BEI NG PROMOTED TO THE POST I N
SUPERI OR JUDI CI AL SERVI CE, THERE | S NO REASON VWHY THE
COURT SHOULD NOT ADHERE TO THE PRCCEDURE FOR

RECRU TMENT BY PROMOTI ON, CONTAI NED I N CHAPTER V AND
PREPARE THE LI ST OF ELI G BLE CANDI DATES FOR PROMOTI ON AND
FORWARD THE SAME TO THE GOVERNOR, SO THAT THE GOVERNOR
CAN MAKE APPO NTMENT TO THE SUPERI OR JUDI Cl AL SERVI CE
UNDER RULE 22.

MR, VENKATARAMANI', APPEARI NG FOR THE DI RECT
RECRUI TS, " VEHEMENTLY CONTENDED THAT WHI LE THE HI GH
COURT ADVERTI SED FIVE POSTS FOR DI RECT RECRU TMENT FOR THE
1988 RECRUI TIMENT, THE ADVERTI'SEMENT | TSELF CONTAI NED A
VARl ATl ON-CLAUSE THAT "THERE MAY BE VARI ATI ON | N NUMBER
OF VACANCI ES W THOUT PRI'OR NOTICE'. THAT BEI NG THE
PCSI TION, WHEN THE SELECTI'ON COMM TTEE RECOVMENDED
THE NAMES OF NI NE PERSONS FOR DI RECT RECRU TMENT AND
THE FULL COURT LATER ON APPROVED THE SAI D
RECOVIVENDATI ON OF THE SELECTI ON COWM TTEE, THERE
CANNOT BE ANY I NFIRM TY MERELY BECAUSE THE FULL COURT
DOES NOT APPEAR TO HAVE FI XED THE NUMBER OF OFFI CERS TO
BE TAKEN AT THE RECRUITMENT, KEEPING I N VI EW THE
VACANCI ES PCSI TI ON, AS CONTEMPLATED UNDER SUB- RULE (1)
OF RULE 8. HE FURTHER CONTENDED THAT I N VI EW OF
JUDGVENT OF THI'S COURT I N O P. GARG S CASE, SINCE
TEMPCORARY POSTS WERE REQUI RED TO BE |'NCLUDED FOR
WORKI NG QUT THE QUOTA FCOR DI RECT RECRUI TS, THE VARl ATI ON
WAS | MM NENT AND | F THE QUOTA WOULD NOT HAVE BEEN
ENHANCED, THEN THERE WOULD BE AN | NFRACTI ON OF THE
DI RECTION G VEN BY TH S COURT IN/GARG S CASE. THE
LEARNED COUNSEL ALSO URCGED THAT THOUGH I N THE COUNTER
AFFI DAVI T, THE H GH COURT HAS | NDI CATED THAT QUOTA WAS
FI XED ON THE BASI S OF PERCENTAGE OF THE TOTAL CADRE
STRENGTIH, BUT THERE WOULD BE NO DI FFERENCE EVEN | F THE
QUOTA WERE CALCULATED ON THE BASI S OF PERCENTAGE OF THE
VACANCI ES AND CONSEQUENTLY, THE DETERM NATI ON OF
NUMBER OF POSTS MEANT FOR DI RECT QUOTA MADE BY THE
SELECTI ON COW TTEE AND APPROVED BY THE FULL COURT,
CANNOT BE HELD TO BE VI Tl ATED.

IN VIEWOF THE POSI TI VE STAND OF THE H GH COURT I N

| TS COUNTER AFFI DAVIT AND I N VI EWOF THE SUBM SSI ON CF
MR SRI VASTAVA, APPEARI NG FOR THE HI GH COURT,
CONCEDI NG THAT THE COURT MADE THE CALCULATI ON, ON THE
BASI S OF TOTAL CADRE STRENGIH, WE DO NOT FI ND ANY FORCE I N
THE SUBM SSI ON OF MR VENKATARAVANI, THAT THERE WOULD
BE NO DI FFERENCE, EVEN | F THE PERCENTACGE WERE WORKED
QUT ON THE BASI S OF THE VACANCI ES AVAI LABLE ON THE DATE
AND THE ANTI Cl PATED VACANCI ES | N NEXT TWD YEARS. AS HAS
BEEN STATED EARLI ER, THE H GH COURT COWM TTED A SERI QUS
M STAKE | N CALCULATI NG THE NUMBER COF DI RECT RECRU TS TO
BE RECRUI TED ON THE BASI S OF 15% OF THE CADRE STRENGIH
AND SUCH BASI S | S ERRONEQUS BEING I N THE TEETH OF THE
LANGUAGE I N RULE 6. THE SUBM SSI ON OF MR
VENKATARAMVANI , | S THEREFORE, UNACCEPTABLE | N VI EW OF
THE | NTERPRETATI ON OF THE RULES, WE HAVE ALREADY
| NDI CATED. MR VENKATARAMANI | N SUPPORT OF HI S
CONTENTI ON, PLACED RELI ANCE ON A DECI SION OF THI S COURT
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IN THE CASE OF S. PRAKASH AND ANR. VS. K.M  KURI AN

AND ORS., 1999(5) S.C.C. 624, BUT WE FAIL TO
UNDERSTAND, AS TO HOW THAT CASE HAS ANY APPL| CATI ON TO
THE CASE | N HAND.

THE TWO WRI' T PETI TI ONS FI LED UNDER ARTI CLE 32 IN

RELATI ON TO THE RECRUI TMENT MEANT FCOR THE YEAR 1988 W TH
THE PRAYER THAT THE APPO NTMENTS ALREADY MADE OF DI RECT
RECRUI TS BEYOND THE ADVERTI SED POSTS SHOULD BE QUASHED
AND A FRESH PROCESS OF RECRUI TMENT SHOULD BE STARTED FOR
FI LLI NG UP OF THE QUOTA MEANT FOR DI RECT RECRU TS, MJST BE
OQUTRI GHT REJECTED | NASMJCH AS WE DO NOT' PROPCSE TO

ANNUL ANY APPO NTMENT ALREADY MADE AND OUR SCLE

OBJECT IS TO | NTERPRET THE RELEVANT RULES AND REQUI RE THE
H GH COURT TO ACT | N ACCORDANCE W TH THE SAI D

| NTERPRETATI ON.

I N RELATI ON"TO RECRU TMENT. OF 1990, FOR WH CH
ADVERTI SEMENT  WAS | SSUED BY THE REG STRAR OF THE HI GH
COURT ON 30TH-OF MARCH, 1992, FOR FI'LLING UP COF
VACANCI ES OF SI X DI RECT RECRUI'TS, 11 WRIT PETI TI ONS HAD
BEEN FI LED, WH CH STOOD DI SPOSED OF BY A COMVON
JUDGVENT DATED 30TH OF JUNE, 1998. THE MAJORITY OF THE
BENCH SET ASI DE THE RECOMVENDATI ON OF THE SELECTI ON
COW TTEE DATED 2.11.95 AS WELL AS THE FULL COURT
RESCLUTI ON DATED 18. 11. 1995, PROMOTI NG 13 PERSONS
FROM NYAYl K SEWA, BUT ALLOANED THEM TO CONTI NUE ON
AD HCC BASIS, TILL THE FULL COURT TOOK A DECI SI ON W TH
REGARD TO THE DI RECT RECRUI TMENT.” THE FULL BENCH ALSO
HAD REQUESTED THE FULL COURT TO TAKE NECESSARY STEPS FOR
RECRUI TI NG 13 PERSONS BY WAY OF DI RECT RECRUI TMENT.. - THE
FULL COURT, HOWEVER FI NALLY DECI DED THAT THOSE 13
VACANCI ES, BELONG NG TO THE QUOTA-COF DI RECT RECRU TS,
COULD BE FILLED UP I N THE SUCCEEDI NG YEARS, AS THE
RECRUI TMENT PROCESS FOR WHI CH HAD ALREADY COWMMENCED
SI NCE JANUARY, 1996. THI' S RESCLUTI ON OF THE FULL COURT
IS OF 11TH JULY, 1998.

VE NEED NOT MAKE AN | N- DEPTH | NQUI RY- I NTO THE
LEGALI TY OF THE AFORESAI D JUDGVENT, AS IN OUR VIEW THE
COURT ALSO COW TTED THE SAME M STAKE OF DETERM NI NG
THE QUOTA AT 15% OF THE TOTAL SANCTI ONED STRENGTH OF THE
CADRE. THE DETERM NATI ON MADE BY THE FULL BENCH TO
THE EFFECT THAT FOR THE RECRUI TMENT OF 1990, 13 MORE
DI RECT RECRUI TS OUGHT TO BE TAKEN | S ANNULLED AND THE
PERCENTAGE HAS TO BE RECALCULATED, ON THE BASI S OF THE
| NTERPRETATI ON G VEN BY US TO THE RULES. THE PROMOTEES,
VWHO HAVE BEEN ALLOWED TO CONTI NUE ON AD HOC BASI'S,
SHALL CONTI NUE AS SUCH, TILL THE H GH COURT DETERM NES
THEI R QUOTA, ON THE BASI S OF AVAI LABLE VACANCY POSITI ON,
VWHEREAFTER,  NECESSARY ADJUSTMENT CAN BE MADE.

MR P.P. RAO APPEARI NG FOR THE APPELLANT I N
CIVIL APPEAL NO. 1656 OF 2001, HAS SUBM TTED THAT THE
JUDGVENT OF THE FULL BENCH OF ALLAHABAD HI GH COURT
DATED 30TH JUNE, 1998 HAS NOT BEEN | MPLEMENTED BY THE
FULL COURT IN LETTER AND SPIRIT AND THE FULL COURT WAS
DUTY BCOUND TO CONSTI TUTE A SELECTI ON COW TTEE TO
CONCLUDE THE PROCESS OF RECRU TMENT OF 13 DI RECT
RECRUI TS. ACCCRDI NG TO MR RAO, THE EXPRESSI ON
"REQUEST" IN THE FULL BENCH, WAS NOTHI NG BUT A
DI RECTI ON, AND THEREFORE, THE FULL COURT COULD NOT HAVE
TAKEN THE DECI SI ON THAT THOSE 13 PERSONS WOULD BE
RECRUI TED I N THE NEXT RECRU TMENT. ACCORDI NG TO MR
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RAQ, | SSUANCE OF A FRESH ADVERTI SEMENT FCOR THE NEXT
RECRU TMENT CANNOT NULLI FY THE MANDAMUS | SSUED BY A
COURT IN A CASE AND THE RESOLUTI ON OF THE FULL COURT OF
ALLAHABAD H GH COURT DATED 11.7.1998, MJST BE HELD TO
BE | N CONTRAVENTI ON OF THE DI RECTION G VEN I N THE FULL
BENCH. MR RAO CONTENDS THAT WHEN THE RESOLUTI ON OF

THE FULL CCURT DATED 11TH OF JULY, 1998 WAS ASSAI LED I N
WRI T PETI TION NO 29617/98, THE DI VI SI ON BENCH HAD
ERRONECUSLY DI SM SSED THE SAME AND SUCH DI SM SSAL WAS

I N CONTRAVENTI ON OF THE EARLI ER FULL BENCH JUDGVENT,

VWH CH WAS REQUI RED TO BE G VEN EFFECT TO BY THE FULL
COURT ON THE ADM NI STRATI.VE SI DE. ACCORDI NG TO MR
RAO, FOR THE RECRUI TMENT OF 1990, |IF MORE PCSTS WERE
AVAI LABLE I N THE QUOTA FOR DI RECT RECRUI TS, THEN THE RI GHT
OF THE EMPANELLED CANDI DATES FOR BEI NG APPO NTED
CANNOT BE NULLI FI ED, 1IN THE MANNER IN WHI CH THE FULL
COURT HAD PASSED THE RESCLUTI ON, AND THEREFORE, THI S
COURT SHOULD | NTERFERE W TH THE | SAME. N SUPPCRT OF THI S
CONTENTI ON, RELI ANCE HAS BEEN PLACED ON THE DECI SI ONS OF
THI'S COURT I'N STATE OF Bl HAR-AND ANR. VS. MADAN

MOHAN SI NGH AND ORS., 1994 SUPP (3) S.C.C. 308,

O P. GARG AND ORS., VS. STATE-'COF U.P. AND ORS., 1991
SUPP. (2) S.C. C.51, AND O P:SI NGLA AND ANR. ETC. VS.
UNTON OF INDIA & ORS., 1985(1) S.C R, 351.

WE DO NOT' PROPOSE TO EXAM NE VARI QUS
CONTENTI ONS RAI SED,. AS I N OUR VI EW- THE VERY CALCULATI ONS
TO FIND OQUT THE AVAILABLE VACANCI'ES AT THE Tl ME OF
RECRUI TMENT AS WELL AS THE ANTI CI'PATED VACANCI ES N THE
TWO SUCCEEDI NG YEARS, WERE ARRI VED AT ON AN ERRONEQUS
BASI S. BY CALCULATI NG 15% OF THE TOTAL STRENGIH OF THE
CADRE AS THE QUOTA FOR DI RECT RECRU TMENT, ~THE H GH COURT
ACTED CONTRARY TO RULE 6 AND, THEREFORE, ANY DI RECTION I N
RELATI ON TO FI LLI NG UP SUCH NUMBER OF POSTS, WOULD BE
CONTRARY TO LAW THE ULTI MATE DI RECTI ON WE PROPCSE TO
| SSUE | N THESE CASES WOULD BE ONE(FOR RE- CALCULATI ON AND
RE- ADJUSTMENT AND CONSEQUENTLY, WE ARE NOT CALLED UPON
TO DECI DE THE PO NTS RAI SED BY MR - RAG

THE QUESTI ON WHETHER A WAI T LI STED CANDI DATE LI KE

AVI NASH KUVAR SHARMA, FOR THE RECRUI TMENT OF 1990,

WAS AN | SSUE BEFORE THE FULL BENCH OF ALLAHABAD H GH
COURT. THE H GH COURT DI D NOT GRANT THE RELI EF TO THE
WAI T- LI STED CANDI DATE AND ON THE OTHER HAND, REQUESTED
THE CHI EF JUSTI CE OF THE H GH COURT TO TAKE NECESSARY
STEPS FOR FORMATI ON OF A SELECTI ON COWM TTEE, - SO THAT
APPRCPRI ATE NUMBER OF CANDI DATES BE | NTERVI EWVED FOR THE
13 POSTS OF DI RECT RECRU TMENT TO THE HI GHER JUDI Cl AL
SERVI CE. THE AFORESAI D REQUEST OF THE FULL BENCH,
TANTAMOUNTS TO HAVE A FRESH PROCESS OF SELECTI ON W.TH

THE CONSTI TUTI ON OF A SELECTI ON COVM TTEE UNDER RULE

16 AND NECESSARI LY, THEREFORE, THE CLAIM OF A WAI T- LI STED
CANDI DATE FOR BEI NG APPO NTED, STOOD NEGATI VED. THI' S

DECI SION OF THE FULL BENCH HAS NOT BEEN ASSAI LED I N ANY
H GHER FORUM AND HAS BECOVE FINAL. | T WOULD, THEREFORE,
BE DI FFI CULT FOR US TO ACCEPT MR- RAO S CONTENTI ON THAT I N
VI EW OF THE VACANCY POCSI TION, THE WAIT LI STED CANDI DATE
COULD BE APPO NTED FOR THE RECRU TMENT OF THE YEAR 1990.
A VAI'T LI STED CANDI DATE HAS NO VESTED RI GAT TO BE

APPO NTED, EXCEPT WHEN A SELECTED CANDI DATE DOES NOT

JO N AND THE WAITING LI ST IS STILL OPERATIVE, AS WAS HELD
BY TH'S COURT I N THE CASE OF SURI NDER SINGH & ORS. ETC.
VS. STATE OF PUNJAB AND ANR ETC., JT 1997(7) S.C.

537. IN THE CASE OF SANJOY BHATTACHARJEE VS. UN ON OF
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I NDI A AND ORS., 1997(4) S.C.C. 283, TH' S COURT

CONSI DERED THE RI GHT OF A WAI T- LI STED CANDI DATE AND HELD
THAT | NCLUSI ON OF CANDI DATES IN MERIT LI ST I N EXCESS OF THE
NOTI FI ED VACANCI ES, 1S NOT JUSTI FI ED AND WAI TI NG LI ST
CANDI DATES HAVE NO RI GHT TO APPO NTMENT. RELI ANCE HAD
BEEN PLACED ON THE DECI SION OF THI'S COURT I N VI RENDER
S. HOODA AND ORS. VS. STATE OF HARYANA AND ANR.,

1999(3) S.C. C. 696, FOR THE PROPCSI TI ON THAT A WAI T-

LI STED CANDI DATE COULD BE APPO NTED AGAI NST THE

AVAI LABLE VACANCI ES. | N OUR CONSI DERED OPI NI ON, THE
AFCRESAI D DECI SION |'S OF NO APPLI CATION TO THE CASE I N
HAND. IN THE SAI D CASE, THERE EXI STED TWO ADM NI STRATI VE
Cl RCULARS VWHI CH | N FACT HAD BEEN CONSTRUED FOR

CONFERRI NG THE RIGHT. THI S COURT CAME TO THE CONCLUSI ON
THAT THE HI GH COURT WAS I N ERROR I N | GNORI NG THOSE

Cl RCULARS. BUT I N THE ABSENCE OF ANY SUCH Cl RCULAR OR
PROVI SI ON I N THE RECRU TMENT RULES OF HI GHER JUDI Cl AL
SERVI CE,; THE AFORESAI D DECI SI ON|I'S OF NO ASSI STANCE.

RELI ANCE HAD ALSO BEEN PLACED ON THE JUDGVENT OF THI S
COURT I N THE CASE OF A. P. AGGARWAL VS. GOVT. OF NCT

OF DELHI "AND ANR., 2000 (1) S.C.C. 600, WHEREIN THE
QUESTI ON CF FI LLI NG UP OF THE VACANCY OF THE MEMBER OF
THE APPELLATE TRI BUNAL UNDER DELHI SALES TAX ACT WAS
UNDER CONSI DERATI ON. THI' S COURT CONSTRUED THE

PROVI SI ON OF SECTI ON 13(4) OF THE DELH SALES TAX ACT,
1978 AS WELL AS THE OFFI CE MEMORANDUM DATED

14.5.1987, |SSUED BY THE CENTRAL GOVERNMENT, “AND ON
CONSTRUCTI ON OF THE AFORESAI D PROVI-SI.ONS, CAME TO HOLD
THAT A PUBLI C DUTY 'S CAST TO FI LL ‘UP THE VACANCY AS EARLY
AS POSSIBLE. WE ARE NOT IN A PGSI TI ON TO APPRECI ATE,
HOW THI S DECI SI ON W LL BE OF ANY ASSI STANCE TO THE WAI'T
LI STED CANDI DATES.

RELI ANCE HAD ALSO BEEN PLACED ON THE DECI'SION OF TH S
COURT | N ROSHNI DEVI AND ORS. VS. STATE OF HARYANA

AND ORS., 1998 (8) S.C C. 59, WHEREUNDER THI S COURT

HAD OBSERVED THAT SOVE MARG N OVER THE ADVERTI SED
VACANCI ES | S PERM SSI BLE. THAT DECI SION WAS G VEN IN
THE PECULI AR SET OF FACTS PRESENT THERE. THE PRACTI CE OF
SELECTI NG AND PREPARI NG AN UNUSUALLY. LARGE LI ST OF

CANDI DATES COWVPARED TO THE VACANCY PCSI TI ON, HAS BEEN
DEPRECATED BY THI S COURT | N NO UNCERTAIN TERMS.  BUT IN
THE FACT SI TUATI ON, THE COURT DI D PERM T SQOVE

APPOI NTMENTS TO BE MADE BEYOND THE ADVERTI SED

VACANCI ES, BY EXERCI SI NG PONER UNDER ARTI CLE 142, AS
OTHERW SE, | T WOULD HAVE CAUSED GREAT | NJUSTI CE TO MANY
WHO HAD BEEN APPQO NTED. WE ARE AFRAI D, THI S DECI SI ON
'S ABSOLUTELY OF NO APPLI CATI ON TO THE CASE | N HAND.
SEVERAL OTHER COUNSEL APPEARED FOR SEVERAL PERSONS I N
RELATI ON TO THE CASES CONCERNI NG APPO NTMENT OF 1990,
BUT THEY ALL SUPPORTED THE ARGUMENTS ADVANCED BY MR
RAO AND, THEREFORE, WE NEED NOT REI TERATE THE SAME.
HOAEVER, DO NOT FIND ANY INFIRM TY WTH THE ORDER OF THE
Dl VI SI ON BENCH OF THE ALLAHABAD H GH COURT DATED
24.3.1999, WH CH IS THE SUBJECT MATTER OF CHALLENGE I N
ClVIL APPEAL NOS. 1657 OF 2001 AND 1656 OF 2001. THE
TWO WRI T PETI TI ONS FI LED UNDER ARTI CLE 32 OF THE

CONSTI TUTION, VIZ. WRIT PETITION NOS. 97 OF 2000 AND
460 OF 1999, CHALLENG NG THE FULL COURT RESOLUTI ON
DATED 11. 7. 1998, STAND DI SPOSED OF ACCORDI NGLY.

I N COURSE OF ARGUMENTS, CERTAIN CLAI M5 HAD BEEN
ADVANCED ON BEHALF OF A HANDI CAPPED PERSON. THE RULES
I N QUESTI ON, NOWHERE MAKE ANY PROVI SION FOR A
HANDI CAPPED PERSON, BUT WE DO NOT LIKE TO EXAM NE THI S
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| SSUE AND EXPRESS ANY FI NAL COPI NI ON, SINCE WE ARE TOLD
THAT A REVI EW PETI TI ON HAS BEEN FI LED AND | S PENDI NG
BEFORE THE HI GH COURT.

FOR THE RECRUI TMENT OF 1992, COVERI NG THE PERI CD
1992 TO 1994, AN ADVERTI SEMENT HAD BEEN | SSUED FCOR 19
DI RECT RECRUI TS. WHEN WRI T PETI TI ONS WERE FI LED I N THE
H GH COURT, ASSAI LI NG THE CALCULATI ON TO FI ND QUT HOW
MANY PCSTS SHOULD BE AVAI LABLE FOR DI RECT RECRUI TS, THE
DI VI SI ON BENCH OF THE ALLAHABAD HI GH COURT DI SPOSED
OF THOSE WRI'T PETI TI ONS BY JUDGVENT DATED 10TH OF MAY,
2000, AND THE DI VI SI ON BENCH I N THE | MPUGNED
JUDGVENT, ULTI MATELY CAME TO THE CONCLUSI ON THAT 31
VACANCI ES WERE AVAI LABLE FOR BEI NG FI LLED UP BY DI RECT
RECRU TMENT. THE SAI'D JUDGMVENT |'S UNDER CHALLENGE IN
ClVIL APPEAL NOS. 1658-1662 OF 2001 AT THE BEHEST OF
THE H GH COURT AS WELL AS IN CIVI'L APPEAL NOS. 1663 OF
2001 AND 1664-1668 OF 2001 AT THE BEHEST OF THE
PERSONS, 'WHO HAVE BEEN EMPANELLED AND CLAI MED TO BE
APPQOI NTED-AGAI-NST DI RECT RECRU T  QUOTA.  WRI T PETI Tl ONS
UNDER ARTI CLE 32 HAVE BEEN FI'LED BY MJUNNA LAL AND
MEHI LAL, CONTENDI NG I'NTER ALI A, THAT THE H GH COURT
COW TTED ERROR, | N NOT TAKI NG | NTO ACCOUNT THE
VACANCI ES LI KELY TO HAVE OCCURRED | N THE NEXT TWO YEARS
AND THEY ARE ENTI TLED TO BE APPO NTED. THE AFORESAI D
DI VI SI ON BENCH JUDGMVENT OF ALLAHABAD H GH COURT,
REQUI RES LI TTLE CONSI DERATI ON, I N VI EW OF THE
| NTERPRETATI ON G VEN TO THE EXPRESSI ON " THE VACANCI ES
LI KELY TO OCCCUR I N THE NEXT TWO YEARS', I N RULE 8(1) OF
THE RULES. THE H GH COURT | N-THE | MPUGNED JUDGVENT
HAS COVE TO THE CONCLUSI ON THAT THE VACANCI ES ON
ACCCOUNT OF DEATH, COVPULSORY RETI REMENT, VOLUNTARY
RETI REMENT, REMOVAL, DI SM SSAL AND- APPO NTMENT OF
OFFI CERS AS JUDGE OF THE ALLAHABAD HI GH COURT, COULD
ALSO COVE W THI N THE EXPRESSI ON " VACANCI ES LI KELY TO
OCCUR I N THE NEXT TWO YEARS'. THI'S CONCEPT IS WHOLLY
UNSUSTAI NABLE | NASMUCH AS NOBODY CAN ANTI Cl PATE AS ' TO
HOW MANY PECPLE WOULD DI E OR HOW MANY WOULD
COMPULSORI LY BE RETI RED OR REMOVED OR DI SM SSED OR
EVEN WOULD BE ELEVATED TO THE HI GH COURT. THE
EXPRESSI ON " VACANCI ES LI KELY TO CCCUR I N THE NEXT TWO
YEARS' WOULD OBVI OQUSLY MEAN THE VACANCI ES, VWHI CH I N
ALL PROBABILITY, WOULD CCCUR. | N OTHER WORDS, | T CAN ONLY
REFER TO THE CASES WHEN PECPLE WOULD SUPERANNUATE
W TH N THE NEXT TWO YEARS. THE DI FFI CULTY HAS ARl SEN
BECAUSE OF THE FACT THAT THE H GH COURT IS FI XI NG THE
NUMBER OF OFFI CERS TO BE TAKEN FOR THE RECRUI TMENT OF
1990 IN THE YEAR 1992 OR 1994 AND SO ON AND SO FORTH
FOR THE NEXT RECRUI TMENT. | F THE VACANCY POSITION | S
CALCULATED, AT THE END OF THE BLOCK- PERI OD, THEN <THE
EXPRESSI ON " VACANCI ES LI KELY TO OCCUR I N THE NEXT TWO
YEARS' WOULD BECOVE REDUNDANT AND | N SUCH A CASE, THE
VACANCI ES ACTUALLY EXI STI NG FOR THE PERI OD, W LL HAVE TO
BE TAKEN | NTO ACCOUNT. THE EXPRESSI ON " VACANCI ES LI KELY
TO OCCUR I N THE NEXT TWO YEARS® W LL OPERATE ONLY, WHEN
THE H GH COURT DECI DES FOR THE RECRUI TMENT OF 1988 IN
1988 AND THEN TAKES | NTO CONSI DERATI ON THE ANTI Cl PATED
VACANCI ES I N 1989 AND 1990. THE ENUNCI ATI ON OF LAW
MADE BY THE HI GH COURT I N THE | MPUGNED JUDGVENT,
THEREFORE, CANNOT BE SUSTAI NED, SO FAR AS, |IT RELATES TO
| NTERPRETATI ON OF THE EXPRESSI ON "VACANCI ES LI KELY TO
OCCUR I N THE NEXT TWO YEARS' I N RULE 8(1).

THEN AGAIN, THE DI VI SI ON BENCH OF THE ALLAHABAD




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 21

H GH COURT HAS COW TTED THE SELF- SAVE M STAKE BY

HOLDI NG THAT UNDER RULE 6, THE QUOTA OUGHT TO HAVE BEEN
WORKED QUT ON THE TOTAL CADRE STRENGTH AND THEREAFTER,
THE VACANCI ES WOULD BE APPORTI ONED BY GRANTI NG 15% TO
THE DI RECT RECRUI TS. AS WE HAVE ALREADY | NTERPRETED RULE
6, THE PCSITION | S CLEAR THAT THE COURT W LL HAVE TO FI ND
QUT THE NUMBER OF VACANCI ES AVAI LABLE FOR A G VEN

RECRU TMENT YEAR UNDER RULE 8(1) AND THEN APPLYI NG THE
QUOTA UNDER RULE 6, DETERM NATI ON HAS TO BE MADE AS TO
HOW MANY OF THOSE VACANCI ES WOULD GO FOR DI RECT

RECRUI TMENT AND HOW MANY FOR PROMOTI ON.  ON THI' S

SCORE ALSO, THE | MPUGNED JUDGVENT MJST BE HELD TO BE
CONTRARY TO LAW AND THE DETERM NATI ON MADE AS TO THE
POSTS AVAI LABLE FOR DI RECT RECRUI TMENT AS WELL AS FOR
PROMOTI ON, MJUST BE HELD TO BE ERRONEOUS AND CANNOT BE
SUSTAI NED. NECESSARI'LY, THEREFORE, THE ULTI MATE DI RECTI ON
CONTAI NED I N THE JUDGVENT, CANNOT BE G VEN EFFECT TO

SO FAR AS THE DI RECT WRI T PETI TIONS FILED BY THE
WAI T- LI STED CANDI DATES ARE CONCERNED | N RELATI ON TO THE
RECRU TMENT OF 1992-1994, AT THE OUTSET, | T MJUST BE
STATED THAT THEI R CASE | S BASED UPON A RE- CALCULATI ON OF
THE NUMBER OF VACANCI ES, WHI CH CAN BE FILLED UP BY
DI RECT RECRUI TMENT BY AN APPLI CATI ON OF THE PERCENTAGE
PROVI DED I N THE QUOTA OF DI RECT RECRU TMENT UNDER RULE
6. SINCE THE CALCULATI ON | TSELF HAD BEEN MADE ON
ERRONECQUS BASI S, AS ALREADY STATED, THE QUESTION OF A
WAl T- LI STED CANDI DATE GETTI NG ANY RI GHT TO BE APPO NTED,
DCES NOT' ARI SE. THAT APART, THE ADVERTI SEMENT | TSELF HAD
BEEN | SSUED I N THE YEAR 1996 AND THE CHALLENGE HAS BEEN
MADE BY FILING WRI T PETI TI ONS UNDER ARTICLE 32 | N 1999.
NO REASON HAS BEEN G VEN, AS TO WHY THEY DI'D NOT ASSAI L
THE ADVERTI SEMENT FOR MORE THAN THREE YEARS. AN
APPLI CANT, WHOSE NAME APPEARS | N'THE WAIT LI ST, DCES NOT
GET AN ENFORCEABLE RI GHT FOR BEI NG APPO NTED TO A POST
AND PARTI CULARLY, IN A SITUATION LIKE THE CASE I N HAND,
VWHERE THE DETERM NATI ON OF THE NUMBER OF VACANCI ES
AVAI LABLE FOR RECRU TMENT AS WELL AS THE RESPECTI'VE
QUOTAS AVAI LABLE HAVE NOT BEEN DONE | N-ACCORDANCE W TH
THE RULES. THAT BEI NG THE PGSI TI ON, NO RELI EF CAN BE
GRANTED TO SUCH APPLI CANTS.

ONE APPLI CANT, BELONG NG TO O B.C. CLASS HAD
APPROACHED THI' S COURT AND MR SRI VASTAVA, THE LEARNED
SENI OR COUNSEL, APPEARI NG FOR HI M CONTENDED, THAT1F 100
PO NT ROSTER |I'S APPLI ED CORRECTLY, THEN H' S CLI'ENT WOULD
BE ENTI TLED TO BE APPO NTED. THI' S CONTENTI ON ALSO I S
BASED UPON AN ERRONEOUS | MPRESSI ON ABOUT THE
APPLI CATI ON OF THE ROSTER. THE PRI NCI PLE OF APPLI CATI ON OF
ROSTER HAS BEEN EXPLAI NED BY THI' S COURT I N THE CASE OF
R K. SABHARWAL AND ORS. VS. STATE OF PUNJAB AND
ORS., 1995(2) S.C.C. 745. 1T IS NOT KNOAW, AS TO WHAT
'S THE CADRE STRENGTH OF DI RECT RECRUI TS BUT I T I S CERTAILNLY
MORE THAN 100. IN A 100 PO NT ROSTER, ONCE THE ROSTER I S
FULLY OPERATED UPON, THEN THEREAFTER, AS AND WHEN THERE
IS A VACANCY I N A PARTI CULAR POST, THE SAME HAS TO BE
FI LLED FROM AMONGST THE CATEGORY TO WHI CH THE POST
BELONGED | N THE ROSTER. AT ANY RATE, I N THE ABSENCE OF
ANY RELEVANT DATA, | NDI CATI NG HOWN THERE HAS BEEN M S-
APPLI CATION OF THE ROSTER, I T IS DI FFI CULT FOR US TO | SSUE ANY
DI RECTI ON I N FAVOUR OF THE SAI D OBC CANDI DATE.
CONSEQUENTLY, THE PRAYER OF THE SAI D OBC CANDI DATE FOR
BEI NG APPO NTED CANNOT BE GRANTED.
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IN VI EW OF OQUR CONCLUSI ONS ALREADY ARRI VED AT, W\E

DI SPOSE OF ALL THESE CASES W TH THE FOLLOW NG DI RECTI ONS:

1. APPO NTMENTS ALREADY MADE TO THE HI GHER JUDI Cl AL
SERVI CE, WHETHER BY DI RECT RECRU TMENT OR BY
PROMOTI ON, NEED NOT BE ANNULLED AND SHALL BE

CONTI NUED.

2. WTH EFFECT FROM 1988 RECRUI TMENT AND I N ALL
SUBSEQUENT RECRUI TMENTS WHI CH ARE THE SUBJECT
MATTER OF CHALLENCGE BEFORE US, THE HI GH COURT
SHALL DETERM NE THE NUMBER OF VACANCI ES AVAI LABLE
AS ON THE RELEVANT YEAR OF RECRUI TMENT I N TERV5 OF
RULE 8, AS ALREADY EXPLAI NED BY US AND THEN,
ALLCCATE THE PERCENTAGE TO DI FFERENT SOURCES OF
RECRUI TMENT, CONTAI'NED I'N RULE 6, AND AFTER SUCH
DETERM NATI ON | S"MADE,” THEN FI ND QUT WHETHER THE
APPO NTMENTS OF DI RECT RECRU TS ALREADY MADE FOR
THAT RECRUI-TMENT YEAR ARE | N-EXCESS OF THE QUOTA OR
WTH N THE QUOTA. |F IT IS FOUND THAT ANY

APPO NTMENT HAS BEEN MADE | N EXCESS OF THE

QUOTA, THEN THE SAI D APPO NTEE WOULD BE ALLOWED

TO CONTI NUE, BUT H'S OR'HER SENICRITY WLL HAVE TO
BE RECKONED ONLY WHEN HE OR SHE IS ADJUSTED I N
THE NEXT RECRUI TMENT.

3. I F I N EACH RECRU TMENT YEAR, POSTS WERE AVAI LABLE
IN THE QUOTA OF PROMOTEES AND PROMOTI.ON HAS NOT
BEEN MADE, EVEN THOUGH SELECTI ON-HAD BEEN MADE
UNDER RULE 20, THEN THE LEG TIVATE RI GHT OF THE
PROMOTEES CANNCT BE DENIED AND PROMOTI ON MUST

BE MADE W TH EFFECT FROM THE DATE THEY SHOULD

HAVE BEEN APPQO NTED.

4. TH S EXERCI SE HAS TO BE MADE FOR THE RECRUI TMENT
OF 1988 AS WELL AS FOR EACH SUBSEQUENT

RECRUI TMENT THAT HAS BEEN MADE.

5. SINCE THE DETERM NATI ON UNDER RULE 8 | S BEI NG
MADE NOW PURSUANT TO THE DI RECTIONS OF THI S

COURT, | N RESPECT OF PAST RECRUI TMENT YEARS FOR

VWHI CH RECRU TMENT HAS BEEN MADE, THE EXPRESSI-ON
"VACANCI ES LI KELY TO OCCUR' LOSES | TS | MPORTANCE
AND DETERM NATI ON HAS TO BE MADE, ON THE BASIS OF
THE ACTUAL VACANCI ES AVAI LABLE | N ANY OF SUCH
RECRUI TMENT YEAR

6. SO FAR AS THE RECRU TMENT OF 1998 | S CONCERNED,
ADVERTI SEMENTS HAVI NG BEEN | SSUED FCR 38

VACANCI ES BEI NG FI LLED UP BY DI RECT RECRU TMENT
AND THE PROCESS OF SELECTI ON BEI NG ALREADY OVER,
BUT NO APPO NTMENT HAVI NG BEEN MADE, WE THI NK

| T APPROPRI ATE TO DI RECT THAT THE APPO NTMENT OF THE
SELECTED CANDI DATES MAY BE MADE AGAI NST THE

QUOTA AVAI LABLE TO DI RECT RECRUI TS CALCULATED I N
ACCORDANCE W TH THE RULES IN THE LI GHT OF OUR

DECI SI ON.

7. FOR ALL FUTURE APPO NTMENTS, THE H GH COURT MJST
TAKE STEPS TO FILL THE VACANCI ES OF EVERY

RECRU TMENT YEAR DURI NG THAT YEAR | TSELF. THE H GH
COURT MUST DETERM NE THE VACANCI ES NOT' ONLY ON

THE BASI S OF THE ACTUAL VACANCI ES ON THE DATE OF
SUCH DETERM NATI ON BUT ALSO TAKE | NTO ACCOUNT
PROBABLE VACANCI ES BY REASON OF SUPERANNUATI ON

OF OFFI CERS I N THE NEXT TWD YEARS FROM THAT DATE.
ONCE THE VACANCI ES ARE SO DETERM NED, THE
PERCENTAGE OF THE VACANCI ES AVAI LABLE FOR

RECRUI TMENT BY DI RECT RECRU TMENT AND BY
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PROMOTI ON MUST BE FI XED AND STEPS TAKEN FOR

FI LLI NG UP THE SAME EXPEDI TI QUSLY. THE NUMBER OF
VACANCI ES AVAI LABLE FOR THE DI RECT RECRUI TS QUOTA
MUST BE ADVERTI SED W THOUT ANY VARI ATl ON CLAUSE.

THE SELECT LI ST PREPARED BOTH FOR DI RECT RECRUI TS AS
VELL AS FOR PROMOTEES PREPARED BY THE HI GH COURT

W LL BE OPERATIVE ONLY TILL THE NEXT RECRUI TMENT
COMVENCES W TH THE FI XATI ON OF THE VACANCI ES FOR
THE NEXT RECRUI TMENT YEAR.

(G B. PATTANAI K)

(RUMA PAL)

SEPTEMBER 7, 2001.




