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JUDGMENT

PATTANAIK, J.

        THIS BATCH OF CASES DEALS WITH THE DISPUTE BETWEEN THE
DIRECT RECRUITS AND THE PROMOTEES IN THE CADRE OF U.P. HIGHER
JUDICIAL SERVICE COMPRISING OF POSTS BORNE IN CLASS I.  U.P.
HIGHER  JUDICIAL SERVICE RULES, 1975 HAVE BEEN FRAMED IN
EXERCISE OF POWERS CONFERRED BY THE PROVISO TO ARTICLE 309,
READ WITH ARTICLE 233 OF THE CONSTITUTION BY THE GOVERNOR IN
SUPERSESSION OF THE EARLIER RECRUITMENT RULES OF 1953.  THE
EARLIER RECRUITMENT RULES OF THE YEAR 1953 WERE STRUCK DOWN
BY THIS COURT IN THE CASE OF CHANDRA MOHAN VS. STATE OF U.P.
ON A CONCLUSION THAT THE SAME WAS VIOLATIVE OF ARTICLE 233 OF
THE CONSTITUTION.

  THE PRESENT RULES GOVERN THE CONDITIONS OF SERVICE
INCLUDING RECRUITMENT OF THE MEMBERS OF THE SERVICE
CONSTITUTING A CADRE.  THE DISPUTE, IN FACT CENTERS ROUND
RECRUITMENT MADE IN DIFFERENT RECRUITMENT YEARS, AND IS
BASICALLY ONE ON THE CALCULATION MADE BY THE HIGH COURT TO
FIND OUT THE RATIO BETWEEN DIRECT RECRUITS AND PROMOTEES IN A
GIVEN YEAR.   WE, HOWEVER DO NOT PROPOSE TO EXAMINE THE
CALCULATION MADE BY THE HIGH COURT IN EACH RECRUITMENT YEAR,
ON THE OTHER HAND,  WE PROPOSE TO INTERPRET THE RELEVANT
PROVISIONS OF THE RULES AND DECIDE WHAT SHOULD BE THE CORRECT
MODE OF CALCULATION WHEREAFTER THE HIGH COURT MAY ITSELF  RE-
CALCULATE AND RE-ADJUST THE APPOINTMENTS ALREADY  MADE OR  TO
BE MADE IN FUTURE.

 UNDER THE PRESENT RECRUITMENT RULES THE EXPRESSION
’SERVICE’ HAS BEEN DEFINED IN RULE 3 (C) TO MEAN, THE UTTAR
PRADESH HIGHER JUDICIAL SERVICE.  THE STRENGTH OF THE SERVICE
HAS BEEN DEFINED IN RULE 4 TO INDICATE THAT IT CONSTITUTES A
SINGLE CADRE COMPRISING OF THE POSTS OF DISTRICT AND SESSIONS
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JUDGES AND ADDITIONAL DISTRICT AND SESSIONS JUDGES,  THE
PERMANENT STRENGTH OF SERVICE WAS SPECIFIED IN APPENDIX ’A’
IN ACCORDANCE WITH THE PROVISION CONTAINED IN SUB-RULE (3) OF
RULE 4.  RULE 5 PROVIDES THAT THE RECRUITMENT TO THE SERVICE
SHALL BE MADE BY DIRECT RECRUITMENT AND BY PROMOTION OF
CONFIRMED MEMBERS OF U.P. NYAYIK SEWA FROM AMONGST
THOSE MEMBERS WHO HAVE PUT IN NOT LESS THAN 7 YEARS, TO BE
COMPUTED ON THE 1ST DAY OF JANUARY OF NEXT FOLLOWING YEAR IN
WHICH NOTICE INVITING APPLICATIONS IS PUBLISHED,  AS WELL AS
FROM U.P. JUDICIAL OFFICERS SERVICE.  RULE 6 IS THE RULE
PROVIDING QUOTA,  WHICH IS OF PARAMOUNT IMPORTANCE IN THE
CASE IN HAND, AND AS SUCH IS QUOTED HEREINBELOW IN EXTENSO:-

6. QUOTA.-  SUBJECT TO THE PROVISIONS OF RULE 8,
THE QUOTA FOR VARIOUS SOURCES OF RECRUITMENT SHALL
BE -
        (I) DIRECT RECRUITMENT FROM THE BAR        15%
        (II) U.P. NYAYIK SEWA                           70%
                                            OF THE VACANCIES.

        (III) U.P. JUDICIAL OFFICERS SERVICE         15%
                 (JUDICIAL MAGISTRATES)

        PROVIDED THAT WHERE THE NUMBER OF
VACANCIES TO BE FILLED IN BY ANY OF THESE SOURCES IN
ACCORDANCE WITH THE QUOTA IS IN FRACTION, LESS THAN
HALF SHALL BE IGNORED AND THE FRACTION OF HALF OR
MORE SHALL ORDINARILY BE COUNTED AS ONE:

        PROVIDED FURTHER THAT WHEN THE STRENGTH IN
THE CADRE OF THE JUDICIAL MAGISTRATE GRADUALLY GETS,
DEPLETED OR IS COMPLETELY EXHAUSTED AND SUITABLE
CANDIDATES ARE NOT AVAILABLE IN REQUISITE NUMBERS
OR NO CANDIDATE REMAINS AVAILABLE AT ALL, THE
SHORTFALL IN THE NUMBER OF VACANCIES REQUIRED TO BE
FILLED FROM AMONGST JUDICIAL MAGISTRATES AND IN
THE LONG RUN ALL THE VACANCIES, SHALL BE FILLED BY
PROMOTION FROM AMONGST THE MEMBERS OF THE
NYAYIK SEWA AND THEIR QUOTA SHALL, IN DUE COURSE,
BECOMES 85 PER CENT."

        RULE 8 IS YET ANOTHER IMPORTANT PROVISION WHICH
REQUIRES CONSIDERATION IN THE CASE IN HAND AND THE SAID RULE
ALSO IS EXTRACTED HEREINBELOW IN EXTENSO:-

        "8. NUMBER OF APPOINTMENTS TO BE MADE.-  (1)
THE COURT, SHALL FROM TIME TO TIME, BUT NOT LATER
THAN THREE YEARS FROM THE LAST RECRUITMENT, FIX THE
NUMBER OF OFFICERS TO BE TAKEN AT THE RECRUITMENT
KEEPING IN VIEW THE VACANCIES THEN EXISTING AND
LIKELY TO OCCUR IN THE NEXT TWO YEARS.

NOTE.- THE LIMITATION OF  THREE YEARS MENTIONED IN
THIS SUB-RULE SHALL NOT APPLY TO THE FIRST
RECRUITMENT HELD AFTER THE ENFORCEMENT OF THESE
RULES.

        2. IF AT ANY SELECTION THE NUMBER OF SELECTED
DIRECT RECRUITS AVAILABLE FOR APPOINTMENT IS LESS
THAN THE NUMBER OF RECRUITS DECIDED BY THE COURT
TO BE TAKEN FROM THAT SOURCE, THE COURT MAY
INCREASE CORRESPONDINGLY THE NUMBER OF RECRUITS
TO BE TAKEN BY PROMOTION FROM THE NYAYIK SEWA:

        PROVIDED THAT THE NUMBER OF VACANCIES FILLED IN AS
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AFORESAID UNDER THIS SUB-RULE SHALL BE TAKEN INTO
CONSIDERATION WHILE FIXING THE NUMBER OF
VACANCIES TO BE ALLOTTED TO THE QUOTA OF DIRECT
RECRUITS AT THE NEXT RECRUITMENT, AND THE QUOTA FOR
DIRECT RECRUITS MAY BE RAISED ACCORDINGLY; SO,
HOWEVER, THAT THE PERCENTAGE OF DIRECT RECRUITS IN
THE SERVICE DOES NOT IN ANY CASE EXCEED 15 PER
CENT OF THE TOTAL PERMANENT STRENGTH OF THE
SERVICE.

        PROVIDED FURTHER THAT ALL THE PERMANENT VACANCIES
EXISTING ON MAY 10, 1974 PLUS 31 TEMPORARY
POSTS EXISTING ON THAT DATE, IF AND WHEN THEY ARE
CONVERTED INTO PERMANENT POSTS, SHALL BE FILLED BY
PROMOTION FROM AMONGST THE MEMBERS OF THE
NYAYIK SEWA; AND ONLY THE REMAINING VACANCIES
SHALL BE SHARED BETWEEN THE THREE SOURCES UNDER
THESE RULES;

                PROVIDED ALSO THAT THE NUMBER OF VACANCIES
EQUAL TO 15 PER CENT OF THE VACANCIES REFERRED TO
IN THE LAST PRECEDING PROVISO SHALL BE WORKED OUT
FOR BEING ALLOCATED IN FUTURE TO THE JUDICIAL
MAGISTRATES IN ADDITION TO THEIR QUOTA OF 15 PER
CENT PRESCRIBED IN RULE 6, AND THEREUPON, FUTURE
RECRUITMENT (AFTER THE PROMOTION FROM AMONGST
THE MEMBERS OF THE NYAYIK SEWA AGAINST
VACANCIES REFERRED TO IN THE LAST PRECEDING
PROVISO) SHALL BE SO ARRANGED THAT FOR SO LONG AS
THE ADDITIONAL 15 PER CENT VACANCIES WORKED OUT
AS ABOVE HAVE NOT BEEN FILLED UP FROM OUT OF THE
JUDICIAL MAGISTRATES, THE ALLOCATION OF VACANCIES
SHALL BE AS FOLLOWS :

(I) 15% BY DIRECT RECRUITMENT
(II) 30% FROM OUT OF THE JUDICIAL MAGISTRATES;
(III) 55% FROM OUT OF THE MEMBERS OF THE
NYAYIK SEWA."

PART IV, STARTING WITH RULE 17 PROVIDES THE PROCEDURE FOR
DIRECT RECRUITMENT,  AND PART V STARTING WITH RULE 20 PROVIDES
THE PROCEDURE FOR RECRUITMENT BY PROMOTION.  PART VI
CONTAINING RULE 21 DEALS WITH THE RECRUITMENT OF JUDICIAL
MAGISTRATES.  RULE 22, CONTAINED IN PART VII DEALS WITH
APPOINTMENT. WE ARE NOT CONCERNED WITH THE OTHER RULES IN
THE PRESENT CASE.

 THE HIERARCHY IN THE JUDICIAL SERVICE OF THE STATE IS THAT
THE CIVIL JUDGE (JUNIOR DIVISION) IS THE LOWEST AND THE NEXT
PROMOTIONAL POST IS CIVIL JUDGE (SENIOR DIVISION), WHEREAFTER
IS THE POST OF ADDITIONAL DISTRICT JUDGE AND FINALLY THE
DISTRICT JUDGE.

 UNDER THE RECRUITMENT RULES, MORE PARTICULARLY
IN RULE 8, THE COURT IS REQUIRED FROM TIME TO TIME, BUT
NOT LATER THAN 3 YEARS FROM THE LAST RECRUITMENT, TO FIX
THE NUMBER OF OFFICERS TO BE TAKEN AT THE RECRUITMENT,
KEEPING IN VIEW THE VACANCIES THEN EXISTING,  AND LIKELY
TO OCCUR IN THE NEXT 2 YEARS.  RULE 6, WHICH IS SUBJECT TO
RULE 8, AND WHICH PROVIDES  FOR QUOTA FOR VARIOUS
SOURCES OF RECRUITMENT STIPULATES THAT 15% OF THE
VACANCIES WOULD GO FOR DIRECT RECRUITMENT FROM THE BAR,
70% OF THE VACANCIES WOULD GO FOR PROMOTION FROM
NYAYIK SEWA, AND 15% WOULD GO BY PROMOTION FROM
U.P. JUDICIAL OFFICERS SERVICE.  SECOND PROVISO TO RULE
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6 FURTHER PROVIDES THAT WHEN THE STRENGTH IN THE CADRE OF
JUDICIAL MAGISTRATE GETS COMPLETELY EXHAUSTED AND
SUITABLE CANDIDATES ARE NOT AVAILABLE OR NO CANDIDATE
REMAINS AVAILABLE, THEN THE ENTIRE 85% OF THE VACANCIES
COULD BE FILLED UP FROM THE PROMOTION FROM AMONGST THE
MEMBERS OF U.P. NYAYIK SEWA. THOUGH THE
RECRUITMENT RULES HAVE COME INTO FORCE WITH EFFECT
FROM 1976, BUT IN THIS BATCH OF CASES WE ARE CONCERNED
WITH RECRUITMENT STARTING FROM THE YEAR 1988.

 THE JOINT REGISTRAR, ALLAHABAD HIGH COURT ISSUED
AN ADVERTISEMENT FOR DIRECT RECRUITMENT TO THE U.P.
HIGHER JUDICIAL SERVICES ON 27.7.89 AND THE TOTAL
NUMBER OF VACANCIES INDICATED THEREIN WAS 5.  IT WAS
ALSO, HOWEVER, INDICATED THAT THERE MAY BE VARIATION IN
THE NUMBER OF  VACANCIES.  THE LAST DATE FOR OBTAINING
THE APPLICATION FORM WAS 16.8.89 AND THE LAST DATE FOR
SUBMISSION OF APPLICATION FORMS WAS 16.9.1989.THE
ADVERTISEMENT CONTEMPLATED A WRITTEN EXAMINATION AS
WELL AN INTERVIEW.  A SELECTION COMMITTEE WAS
CONSTITUTED UNDER       RULE 16,      COMPRISING    OF  THREE
 HON’BLE JUDGES OF THE COURT.  THE FULL COURT OF
ALLAHABAD HIGH COURT IN AUGUST 1990 APPROVED THE
CASE OF 68 OFFICERS FROM OUT OF THE MEMBERS OF NYAYIK
SEWA FOR PROMOTION TO HIGHER JUDICIAL SERVICE UNDER
SUB-RULE (3) OF RULE 22.  NEEDLESS TO MENTION THAT
APPOINTMENT BY PROMOTION UNDER SUB-RULE (3) OF RULE
22 IS MEANT AS A TEMPORARY MEASURE WHEN REGULAR
APPOINTMENTS UNDER SUB-RULES (1) AND (2)  CANNOT BE
MADE FROM THE THREE DIFFERENT SOURCES OUT OF THE LIST
CONTEMPLATED UNDER RULES 18, 20 AND 21.  THOUGH THE
FULL COURT HAD APPROVED THE NAMES OF 68 PROMOTEES BUT
IN MARCH 91 ONLY 16 OF THEM WERE APPOINTED TO HIGHER
JUDICIAL SERVICE.  IN THE MEANWHILE, THE SELECTION
COMMITTEE CONSTITUTED UNDER RULE 16 FOR SELECTING
PERSONNEL FOR DIRECT RECRUITMENT BEING OF THE OPINION,
THAT MORE DIRECT RECRUITS COULD  BE APPOINTED THAN THE
NUMBER OF POSTS ADVERTISED, PREPARED A LIST ON 28.3.1991
OF 9 PERSONS.  ON 6.4.1991, THE FULL COURT OF ALLAHABAD
HIGH COURT, HOWEVER, RECOMMENDED 7  PERSONS FOR
DIRECT RECRUITMENT. NOTWITHSTANDING THE FULL COURT’S
APPROVAL TO THE LIST OF PROMOTEES,  AS NO APPOINTMENT
WAS MADE EXCEPTING 16, AS ALREADY STATED,  A WRIT
PETITION WAS FILED IN  THE ALLAHABAD HIGH COURT, BY THE
PROMOTEES, WHICH WAS REGISTERED AS CIVIL MISC. WRIT
PETITION NO. 3485 OF 1992, CONTENDING  INTER ALIA THAT
THE RECRUITMENT RULES MUST BE DULY IMPLEMENTED AND
WHILE TAKING STEPS FOR FILLING UP THE POST BY DIRECT
RECRUITMENT FROM THE BAR, STEPS SHOULD ALSO BE TAKEN FOR
FILLING UP THE QUOTA AVAILABLE FOR PROMOTEES
SIMULTANEOUSLY.

  WHILE THE SAID WRIT PETITION WAS PENDING IN
ALLAHABAD HIGH COURT, THIS COURT DISPOSED OF WRIT
PETITION (CIVIL) NO. 259 OF 1990 AND WRIT PETITION CIVIL
NO. 1304 OF 1988 ON 23RD APRIL, 1991 IN THE CASE OF
O.P. GARG & ORS. VS. STATE OF U.P. - REPORTED IN
(1991) SUPPL. 2 SCC 51.  IN THE AFORESAID CASE THIS
COURT HELD ON INTERPRETING DIFFERENT  PROVISIONS OF THE
RECRUITMENT RULES THAT ON 5TH APRIL, 1975, THE DATE ON
WHICH 1975 RULES WERE ENFORCED, ALL 236 OFFICERS
WORKING AGAINST THE PERMANENT AND TEMPORARY POST OF
ADDITIONAL DISTRICT AND SESSIONS JUDGES IN THE SERVICE
WOULD DEEMED TO BE EXISTING MEMBERS OF SERVICE
CONSTITUTED UNDER  THE 1975 RULES, AND THEY SHALL ENBLOC
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RANK SENIOR TO OFFICERS APPOINTED TO THE SERVICE
THEREAFTER FROM 3 SOURCES IN ACCORDANCE WITH THEIR QUOTA
UNDER THE RULES.  IT WAS FURTHER HELD THAT THE SERVICE
UNDER THE  RULES CONSISTS OF BOTH PERMANENT AS WELL AS
TEMPORARY POSTS AND ALL TEMPORARY POSTS CREATED UNDER
RULE 4(4) OF 1975 RULES ARE IN ADDITION TO THE
PERMANENT STRENGTH OF THE CADRE AND, AS SUCH FORM PART
OF THE CADRE.  CONSEQUENTLY THE APPOINTMENTS UNDER
RULE 22 CAN BE MADE TO A PERMANENT POST AS WELL TO A
TEMPORARY POST. SUB-RULE (3) AND SUB-RULE(4) OF RULE
22 WERE STRUCK DOWN BEING VIOLATIVE OF ARTICLE 14 AS
UNDER THE SAID SUB-RULES APPOINTMENTS COULD BE MADE
FROM TWO OTHER SOURCES AND NOT FROM THE BAR AS  DIRECT
RECRUITS.  IT WAS, HOWEVER, STATED THAT APPOINTMENTS
ALREADY MADE UNDER THE  AFORESAID SUB-RULES WILL NOT BE
INVALIDATED ON THAT GROUND.  THE COURT, ALSO STATED THAT
WHILE SELECTING CANDIDATES UNDER RULE 18 MEANT FOR
SELECTION OF DIRECT RECRUITS THE COMMITTEE SHALL PREPARE
A MERIT LIST OF CANDIDATES OF  TWICE THE NUMBER OF
VACANCIES AND THE SAID LIST SHALL REMAIN OPERATIVE TILL THE
NEXT RECRUITMENT. IT MAY BE BORNE IN MIND THAT,  SO FAR
AS THE PROVISIONS OF RULE 18 ARE CONCERNED, IT DID NOT
CONTAIN ANY PERIOD FOR WHICH A LIST PREPARED COULD
REMAIN OPERATIVE,  THOUGH SUCH  A PROVISION WAS THERE IN
SUB-RULE 5 OF RULE 20 DEALING WITH THE PROCEDURE FOR
RECRUITMENT BY PROMOTION OF THE MEMBERS OF  NYAYIK
SEWA, BUT BY VIRTUE OF THE JUDGMENT OF THIS COURT  IN
O.P. GARG’S CASE   THE AFORESAID PROVISION CONTAINED IN
SUB-RULE (5) OF RULE 20 STOOD ENGRAFTED INTO RULE 18.
ON ACCOUNT OF THE DECISION OF THIS COURT IN GARG’S CASE
SINCE THE DIRECT RECRUITS WERE ENTITLED TO HAVE THEIR QUOTA
AGAINST TEMPORARY POSTS, THE SELECTION COMMITTEE
WHICH WAS IN SEISIN OF THE MATTER FOR SELECTING PERSONS
FOR THE RECRUITMENT YEAR 1988, ITSELF MADE THE NECESSARY
CALCULATION AND INCREASED THE NUMBER OF POSTS AVAILABLE
FOR DIRECT RECRUITS TO 25.

  THE WRIT  PETITION  THAT HAD BEEN FILED BEFORE
ALLAHABAD HIGH COURT IN THE YEAR 1992, BY THE
PROMOTEES,  CAME TO BE DISPOSED OF ON 11.2.1994 AND
THE SAME WAS DISMISSED AS HAVING BECOME INFRUCTUOUS
AS BY THAT DATE THE  NAMES OF THE APPLICANTS WHO HAD
FILED THE WRIT PETITION,  HAD BEEN SENT TO THE GOVERNOR
BY THE HIGH COURT FOR BEING PROMOTED, AND THE COURT,
THEREFORE, THOUGHT THAT NO CAUSE OF ACTION SURVIVED.
THIS ORDER OF THE ALLAHABAD HIGH COURT DATED
11.2.1994, PASSED IN CIVIL MISC. WRIT PETITION NO. 3485
OF 1992, IS THE SUBJECT MATTER OF CHALLENGE IN CIVIL
APPEAL NO.5908 OF 1997 AT THE BEHEST OF THE PROMOTEE
CANDIDATES.

BISHAMBER SINGH, AN ADVOCATE, WHO WAS ENTITLED
TO APPLY FOR A POST IN THE HIGHER JUDICIAL SERVICE, TO BE
FILLED UP BY DIRECT RECRUITMENT FILED A PETITION UNDER
ARTICLE 32 WHICH WAS REGISTERED AS WRIT PETITION NO.
394 OF 1994, ASSAILING THE POWER AND AUTHORITY OF THE
SELECTION COMMITTEE TO INCREASE THE NUMBER OF DIRECT
RECRUITS,  THE DECISION OF THE FULL COURT OF ALLAHABAD
HIGH COURT DATED 25.7.1992,  RECOMMENDING THE NAMES
OF THOSE SELECTED AS WELL AS THE NOTIFICATION ISSUED BY
THE STATE GOVERNMENT DATED 13.4.1994, APPOINTING 24
DIRECT RECRUITS IN THE CADRE OF HIGHER JUDICIAL SERVICE.
THE ESSENTIAL GROUND OF CHALLENGE WAS THAT THE
ADVERTISEMENT HAVING BEEN ISSUED ONLY FOR 5 VACANCIES,
AND RECRUITMENT PROCESS HAVING ALREADY STARTED FOR
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FILLING UP THOSE ADVERTISED VACANCIES, IT WAS NOT OPEN
FOR THE SELECTION COMMITTEE TO ENTER INTO A PROCESS OF
CALCULATION AND ENHANCE THE NUMBER OF PERSONS TO BE
RECRUITED BY DIRECT RECRUITMENT AND THE FULL COURT WAS
NOT ENTITLED TO APPROVE THE SAME.  IT IS CONTENDED THAT
SUCH PROCEDURE DEBARRED MANY ASPIRANTS LIKE THE
PETITIONER,  FROM AVAILING  OF THEIR CHANCES OF BEING
APPOINTED TO ANY OF THOSE POSTS MEANT FOR DIRECT
RECRUITMENT.    IT WAS PRAYED IN THE AFORESAID WRIT
PETITION THAT THE APPOINTMENTS MADE OF RESPONDENTS
NOS. 3 TO 26, WHICH WERE  IN EXCESS OF 5 ADVERTISED
VACANCIES SHOULD BE QUASHED AND THE HIGH COURT SHOULD
BE COMMANDED TO ISSUE A FRESH ADVERTISEMENT IN RESPECT
OF THE INCREASED VACANCIES IN THE QUOTA OF DIRECT
RECRUITMENT.  ANOTHER ADVOCATE, MS. SUMAN GUPTA, ALSO
FILED A SIMILAR PETITION UNDER ARTICLE 32, WHICH WAS
REGISTERED AS WRIT PETITION NO. 592 OF 1994 FOR SIMILAR
RELIEF AS PRAYED FOR IN WRIT PETITION NO. 394 OF 1994.
THE AFORESAID 3 CASES, THEREFORE, RELATE TO THE
RECRUITMENT MEANT FOR THE YEAR 1988.

        ON 30TH MARCH, 1992, AN ADVERTISEMENT WAS
PUBLISHED FOR APPOINTMENT TO THE HIGHER JUDICIAL
SERVICE BY DIRECT RECRUITMENT AND THE TOTAL NUMBER OF
VACANCIES INDICATED THEREIN WAS 6. THE ADVERTISEMENT,
HOWEVER, INDICATED THAT THERE COULD BE VARIATION IN THE
NUMBER OF VACANCIES.  THE PERSONS WHO COULD NOT BE
SELECTED FOR BEING APPOINTED WITHIN THE NUMBER OF
VACANCIES NOTIFIED, FILED WRIT PETITIONS IN THE LUCKNOW
BENCH OF THE  ALLAHABAD HIGH COURT, 11 IN ALL, ALLEGING
ANOMALIES IN THE PROCESS OF RECRUITMENT TO THE HIGHER
JUDICIAL SERVICE AND CONTENDING INTER ALIA, THAT THERE HAS
BEEN AN EXCESS RECRUITMENT FROM THE PROMOTION QUOTA
WHICH OUGHT TO HAVE BEEN GIVEN TO THE DIRECT RECRUITS,
AND AS SUCH, CONVERSION OF POSTS MEANT FOR DIRECT
RECRUITS FOR BEING FILLED UP BY PROMOTEES MUST BE HELD
TO BE ILLEGAL AND THE PROMOTION, THUS MADE SHOULD BE
STRUCK DOWN.

 ALL THE WRIT PETITIONS WERE HEARD TOGETHER AND
WERE DISPOSED OF BY A COMMON JUDGMENT DATED 30TH
JUNE, 1998.  BY THE SAID JUDGMENT THE HIGH COURT
DECLARED THE RECOMMENDATION OF THE SELECTION
COMMITTEE DATED 2.11.1995 AND THE RESOLUTION DATED
18.11.1995, TO BE INVALID AND CAME TO THE CONCLUSION
THAT THOSE 13 POSTS COULD BE FILLED UP ONLY BY DIRECT
RECRUITMENT.  THE PROMOTEE APPOINTEES, HOWEVER, WERE
ALLOWED TO BE CONTINUED ON AD HOC BASIS TILL THE FULL
COURT TOOK  A FINAL DECISION ON THE MATTER. THE  FULL
COURT WAS  ALSO REQUESTED TO CONSIDER THE QUESTION AS TO
HOW 13 POSTS, MEANT FOR DIRECT RECRUITMENT COULD BE
FILLED UP.  CIVIL APPEAL NOS. 1669-1680 OF 2001 ARE THE
APPEALS AGAINST THE AFORESAID JUDGMENT OF THE FULL
BENCH OF THE ALLAHABAD HIGH COURT.

IN VIEW OF THE REQUEST OF THE FULL BENCH OF
ALLAHABAD HIGH COURT IN ITS JUDGMENT DATED 30.6.98,
THE FULL COURT OF ALLAHABAD HIGH COURT IN ITS MEETING
DATED JULY 11, 1998, CONSIDERED THE OBSERVATIONS AND
REQUESTS OF THE FULL BENCH AND RESOLVED THAT THE  13 LEFT
OVER VACANCIES OF DIRECT RECRUITS WOULD  NOT BE FILLED UP
FROM OUT OF THE APPLICANTS IN THE PREVIOUS RECRUITMENT
PROCESS OF 1990, AS BY THAT DATE THE RECRUITMENT PROCESS
FOR 1996 HAD ALREADY COMMENCED AND WAS ALMOST
COMPLETE.  IN FACT THE  REPORT OF THE SELECTION
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COMMITTEE WAS UNDER CONSIDERATION OF THE FULL COURT
ON THAT VERY DATE.  THE AFORESAID RESOLUTION OF THE FULL
COURT WAS ASSAILED IN TWO WRIT PETITIONS WHICH WERE
REGISTERED AS CIVIL MISC. WRIT PETITION NO. 2830 OF
1998 AND CIVIL MISC. WRIT PETITION NO. 43485 OF 1998.
BOTH THESE WRIT PETITIONS WERE DISMISSED BY THE  ORDER
DATED 24.3.1999, AND THE SAID JUDGMENT OF DISMISSAL IS
THE SUBJECT MATTER OF CHALLENGE IN CIVIL APPEAL NO.
1657 OF 2001.   AN IDENTICAL WRIT PETITION FILED BY ONE
AVINASH KUMAR SHARMA, WHICH WAS REGISTERED AS WRIT
PETITION NO. 29617 OF 1998, ASSAILING THE VALIDITY OF THE
RESOLUTION OF THE FULL COURT WAS DISMISSED ON THE VERY
SAME DAY  I.E. ON 24.3.1999, WHICH ORDER  IS THE SUBJECT
MATTER OF CHALLENGE IN CIVIL APPEAL NO. 1656 OF 2001.
THE FULL COURT RESOLUTION OF ALLAHABAD HIGH COURT
DATED 11.7.1998 WAS ALSO CHALLENGED IN THIS COURT BY
FILING APPLICATION UNDER ARTICLE 32 OF THE CONSTITUTION,
WHICH HAS BEEN REGISTERED AS WRIT PETITION NOS. 97 OF
2000 AND 460 OF 99.  THESE CASES, THEREFORE, DEAL WITH
THE SELECTION AND RECRUITMENT FOR THE YEAR 1990.

FOR THE RECRUITMENT YEAR COVERING THE PERIOD
1992 TO 1994 AN ADVERTISEMENT WAS ISSUED IN JUNE 1996
INVITING APPLICATIONS FOR RECRUITMENT AGAINST 19
VACANCIES IN THE HIGHER JUDICIAL SERVICE OUT OF WHICH
10 WERE EAR-MARKED FOR  GENERAL CANDIDATES, 4 FOR
SCHEDULED CASTES AND 5 FOR OBCS.  THE ADVERTISEMENT
ALSO CONTAINED A VARIATION CLAUSE.  A SELECT LIST WAS
PREPARED ENLISTING 21 CANDIDATES, BUT THE FULL COURT,
HOWEVER, RECOMMENDED ONLY 20 PERSONS.  FIVE WRIT
PETITIONS WERE FILED BY PERSONS CLAIMING DIRECT
RECRUITMENT IN THE HIGH COURT CONTENDING,  INTER ALIA
THAT THE HIGH COURT HAD NOT PROPERLY CALCULATED THE
NUMBER OF VACANCIES AVAILABLE FOR DIRECT RECRUITMENT
AND THAT  ON A PROPER AND TRUE INTERPRETATION OF RULE 8
READ WITH RULE 6,   THERE EXISTED  SEVERAL VACANCIES
WHICH HAD NOT BEEN TAKEN INTO CONSIDERATION IN MAKING
THE DETERMINATION.  THE AFORESAID 5 WRIT PETITIONS  STOOD
DISPOSED OF BY A COMMON JUDGMENT DATED 10TH MAY,
2000 WHEREUNDER THE HIGH COURT CAME TO HOLD THAT IN
FACT 31 VACANCIES WERE AVAILABLE FOR BEING FILLED UP BY
DIRECT RECRUITS OUT OF WHICH 8 VACANCIES  WERE TO BE
FILLED UP FROM OBC CANDIDATES AND 7 FROM SCHEDULED
CASTES CANDIDATES AND 16 FROM GENERAL CANDIDATES.  THE
DECISION OF THE HIGH COURT OF ALLAHABAD HAS BEEN
ASSAILED IN CIVIL APPEAL NOS. 1658-62 OF 2001.  THE
SELF SAME JUDGMENT OF THE ALLAHABAD HIGH COURT DATED
10TH MAY, 2000, IS ALSO THE SUBJECT MATTER OF CHALLENGE
IN CIVIL APPEAL NO. 1663 OF 2001 AND CIVIL APPEAL
NOS. 1664-68 OF 2001.   THE APPELLANTS ARE PERSONS
EMPANELLED AND CLAIM TO BE APPOINTED AGAINST THE
DIRECT RECRUITS’ QUOTA.   YET ANOTHER WRIT PETITION HAS
BEEN  FILED BY TWO PERSONS MUNNA LAL AND MEHI LAL
UNDER ARTICLE 32 OF THE CONSTITUTION CLAIMING INTER ALIA
THAT WHILE CALCULATING THE VACANCIES’ POSITION AND POSTS
MEANT FOR DIRECT RECRUITMENT THE HIGH COURT HAD
COMMITTED ERROR IN NOT TAKING INTO ACCOUNT THE
VACANCIES LIKELY TO OCCUR IN THE NEXT TWO YEARS.
ACCORDING TO THE APPLICANTS, THEIR  NAMES HAVING BEEN
APPROVED AND RECOMMENDED BY THE FULL COURT THEY
WERE ENTITLED TO BE APPOINTED, AND NOT SENDING THEIR
NAMES TO THE GOVERNOR UNDER RULE 18(4) WAS AN
INFRACTION OF ARTICLES 14 AND 16  AND APPROPRIATE
DIRECTIONS SHOULD BE ISSUED. ALL THESE CIVIL APPEALS VIZ.
1658-62 OF 2001, 1663 OF 2001, 1664-68 OF 2001 AND
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THIS WRIT PETITION,  RELATE TO THE RECRUITMENT OF THE YEAR
1992.

        THE LAST WRIT PETITION FILED UNDER ARTICLE 32
IS WRIT PETITION (C) NO. 444 OF 2000 AND THIS HAS BEEN
FILED BY A PROMOTEE WHO HAD BEEN PROMOTED TO THE
HIGHER JUDICIAL SERVICE UNDER RULE 22(3) OF THE RULES
AND WHO HAS BEEN WORKING AS ADDITIONAL DISTRICT JUDGE
SINCE 25.1.2000.  IT HAS BEEN ALLEGED IN THE AFORESAID
WRIT PETITION THAT THE HIGH COURT HAD COMMITTED A
SERIOUS MISTAKE IN CALCULATING AND FINDING OUT THE
NUMBER OF VACANCIES AVAILABLE IN A GIVEN RECRUITMENT
YEAR, AND SUCH ERRONEOUS CALCULATION HAS CAUSED GROSS
INJUSTICE TO THE PROMOTEES.  IT HAS BEEN PRAYED IN THE
AFORESAID WRIT PETITION, THAT A DIRECTION SHOULD BE ISSUED
NOT TO MAKE ANY FRESH ADVERTISEMENT FOR RECRUITMENT OF
DIRECT RECRUITS TO THE HIGHER JUDICIAL SERVICE AS THEY ARE
IN EXCESS OF THEIR QUOTA.   IN SUPPORT OF THE PRAYER, IT
WAS SUBMITTED THAT  THE REGISTRAR OF THE HIGH COURT HAD
SUBMITTED A REPORT ON 15.11.1999 THAT 17 DIRECT RECRUITS
HAVE BEEN APPOINTED IN EXCESS IN THE RECRUITMENT YEAR
OF 1988 AND 5 DIRECT RECRUITS HAD BEEN APPOINTED IN
EXCESS IN THE RECRUITMENT YEAR OF 1990, AND 4 HAD BEEN
APPOINTED IN EXCESS OF THE QUOTA IN THE NEXT RECRUITMENT
YEAR,  AND THUS 26 DIRECT RECRUITS ARE AT PRESENT  THERE IN
EXCESS OF THEIR QUOTA.  BUT NOTWITHSTANDING THE SAME,
THE HIGH COURT HAD DECIDED TO ADVERTISE 38 VACANCIES
FOR BEING FILLED UP BY DIRECT RECRUITMENT. AS SUCH THE
PRESENT WRIT PETITION HAD TO BE FILED FOR THE RELIEF, AS
ALREADY STATED.  THE AFORESAID WRIT PETITION, THEREFORE
RELATES TO RECRUITMENT YEAR 1998.  AN  INTERIM ORDER HAS
BEEN PASSED BY THIS COURT TO THE EFFECT THAT ANY
APPOINTMENT MADE WOULD BE SUBJECT TO THE FINAL
DECISION  OF  THIS COURT.

SO FAR AS THE INTERPRETATION OF THE RULES ARE
CONCERNED, UNDER SUB-RULE (2) OF RULE 4, THE STRENGTH OF
THE SERVICE HAS TO BE DETERMINED FROM TIME TO TIME BY
THE GOVERNOR, IN CONSULTATION WITH THE COURT, WHICH
MEANS, AS DEFINED UNDER RULE 3(D) TO BE THE HIGH COURT
OF JUDICATURE AT ALLAHABAD.  THE PERMANENT STRENGTH OF
THE SERVICE MUST BE, AS SPECIFIED IN APPENDIX ’A’ IN
VIEW OF  SUB-RULE (3) OF RULE 4.  THE RECRUITMENT TO THE
SERVICE HAS TO BE MADE,  BOTH BY DIRECT RECRUITMENT AND
BY PROMOTION AND PROMOTION COULD BE MADE FROM
AMONGST THE CONFIRMED MEMBERS OF UTTAR PRADESH
NYAYIK SEWA, WHO HAVE PUT IN, NOT LESS THAN SEVEN
YEARS OF SERVICE AND ALSO FROM OUT OF THE DYING CADRE OF
THE  U.P. JUDICIAL OFFICERS SERVICE.   RULE 6 WHICH IS
SUBJECT TO RULE 8 AND  PROVIDES FOR THE QUOTA FOR VARIOUS
SOURCES OF RECRUITMENT,  UNEQUIVOCALLY INDICATES THAT
15% OF THE VACANCIES WOULD BE,  BY DIRECT RECRUITMENT
FROM THE BAR,  70% OF THE VACANCIES FROM THE UTTAR
PRADESH NYAYIK SEWA AND 15% FROM UTTAR PRADESH
JUDICIAL OFFICERS SERVICE.  UNDER THE  SECOND PROVISO TO
RULE 6, WHEN THE STRENGTH IN THE CADRE OF JUDICIAL
MAGISTRATE GETS COMPLETELY EXHAUSTED AND NO OFFICER
FROM THAT CADRE IS AVAILABLE, THEN THE VACANCIES IN THE
CADRE OF HIGHER JUDICIAL SERVICE HAVE TO BE FILLED UP BY
15% FROM THE DIRECT RECRUITMENT FROM THE BAR AND 85%
FROM UTTAR PRADESH NYAYIK SEWA.  RULE 7 PROVIDES
RESERVATION OF POSTS FOR SCHEDULED CASTE ETC.,   AND
RESERVATION HAS TO BE MADE IN ACCORDANCE WITH ORDERS OF
THE GOVERNMENT FOR RESERVATION IN FORCE AT THE TIME OF
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RECRUITMENT.  RULE 8 IS THE PROVISION WHICH REQUIRES THE
COURT TO FIX  THE NUMBER OF OFFICERS TO BE TAKEN AT THE
RECRUITMENT, KEEPING IN VIEW THE VACANCIES THEN EXISTING
AND LIKELY TO OCCUR IN THE NEXT TWO YEARS. THOUGH THE
EFFECT OF THE CARRY FORWARD UNDER PROVISO TO SUB-RULE (2)
OF  RULE 8 IS IN FACT NOT AN ISSUE IN THIS BATCH OF CASES,
BUT SINCE THE RULES RELATING TO RECRUITMENT TO THE HIGHER
JUDICIAL SERVICE FROM DIFFERENT SOURCES ARE BEING
CONSIDERED, WE THINK IT APPROPRIATE ALSO TO DEAL WITH THE
PROVISO TO SUB-RULE (2) OF RULE 8.  ON FIXATION OF THE
NUMBER OF OFFICERS TO BE TAKEN AT THE RECRUITMENT UNDER
SUB-RULE (1) OF RULE 8 FROM DIFFERENT SOURCES AND AFTER
TAKING RECOURSE TO THE PROCEDURE CONTAINED IN PART IV
FOR MAKING DIRECT RECRUITMENT TO THE SERVICE IN RESPECT
OF THE VACANCIES ADVERTISED, IF SELECTED DIRECT RECRUITS
FOR APPOINTMENT BECOME LESS THAN THE NUMBER DECIDED
BY THE COURT TO BE RECRUITED, THEN IT WOULD BE OPEN FOR
THE COURT TO CORRESPONDINGLY INCREASE THE NUMBER OF
RECRUITS TO BE TAKEN BY PROMOTION FROM NYAYIK SEWA.
BUT UNDER THE PROVISO, WHILE FIXING THE NUMBER OF
VACANCIES TO BE ALLOTTED TO THE QUOTA OF DIRECT RECRUITS AT
THE NEXT RECRUITMENT UNDER SUB-RULE (1) OF RULE 8, THE
QUOTA HAS TO BE RAISED TO THE EXTENT THE NUMBER  WAS NOT
AVAILABLE IN THE EARLIER RECRUITMENT.  BUT THAT RAISING OF
NUMBER WOULD IN NO CASE EXCEED 15 PER CENT OF THE
STRENGTH OF THE SERVICE.   IT MAY BE NOTED THAT WHILE THE
RULES PROHIBIT THAT UNDER NO SITUATION, THE NUMBER OF
DIRECT RECRUITS WOULD EXCEED 15 PER CENT OF THE CADRE
STRENGTH, THERE IS NO PROHIBITION SO FAR AS PROMOTEES ARE
CONCERNED AND, THEREFORE, IN A GIVEN SITUATION, THE RULE
CONTEMPLATES OF HAVING PROMOTEES MORE THAN THE QUOTA
FIXED FOR THEM VIZ. 85 PER CENT.  AS WE HAVE STATED
EARLIER, THIS ISSUE HAS NOT CROPPED UP IN THE PRESENT
BATCH OF CASES AND AS SUCH, WE NEED NOT FURTHER PROBE
INTO THE MATTER.BUT IT MUST BE REMEMBERED THAT THE RULES
ONLY PROVIDE THE EMBARGO THAT UNDER NO CIRCUMSTANCES
THE DIRECT RECRUITS WOULD EXCEED THE 15% OF CADRE
STRENGTH.  BUT THAT DOES NOT COMPEL THE HIGH COURT TO
RECRUIT 15% OF THE VACANCIES BY DIRECT RECRUITMENT AT
EVERY RECRUITMENT.  IT WOULD BE FOR THE HIGH COURT TO
DECIDE TAKING ALL RELEVANT FACTORS INTO CONSIDERATION, AND
ORDINARILY IT MAY FOLLOW THE QUOTA PROVIDED IN RULE 6.
THE SECOND PROVISO TO RULE 8(2) HOWEVER INDICATES THAT
THE PERMANENT VACANCIES EXISTING ON MAY 10, 1974 AS
WELL AS  31 TEMPORARY POSTS EXISTING ON THAT DATE, AS AND
WHEN THEY ARE CONVERTED INTO PERMANENT POSTS, WOULD
BE FILLED UP BY PROMOTION AND THE VACANCIES OCCURRING
THEREAFTER, WOULD BE  SHARED BETWEEN THE THREE SOURCES
UNDER RULE 8, IN ACCORDANCE WITH THE QUOTA PROVIDED
UNDER RULE 6.   RULE 8, THEREFORE, CASTS AN OBLIGATION ON
THE COURT TO DETERMINE AND FIX THE NUMBER OF OFFICERS TO
BE TAKEN AT A PARTICULAR RECRUITMENT, KEEPING IN VIEW THE
VACANCIES THEN EXISTING AND LIKELY TO OCCUR IN THE NEXT
TWO YEARS.    IN FACT THE PROCESS OF RECRUITMENT TO THE
HIGHER JUDICIAL SERVICE FROM BOTH SOURCES WOULD START
ONLY AFTER THE NUMBER IS FIXED BY THE HIGH COURT UNDER
RULE 8 AND THAT NUMBER HAS TO BE FIXED, KEEPING IN VIEW
THE VACANCIES EXISTING THEN AS WELL AS THE "VACANCIES
LIKELY TO OCCUR IN THE NEXT TWO YEARS".    THE EXPRESSION
"VACANCIES LIKELY TO OCCUR IN THE NEXT TWO YEARS",
REQUIRES CONSIDERATION BY THIS COURT, IN VIEW OF A
JUDGMENT OF ALLAHABAD HIGH COURT, WHICH IS THE
SUBJECT MATTER OF CHALLENGE IN ONE OF THESE CASES, BUT WE
WILL ADVERT TO IT AT THE APPROPRIATE TIME.   RULE 16
PROVIDES FOR APPOINTMENT OF A SELECTION COMMITTEE BY
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THE CHIEF JUSTICE AND RULE 17 PRESCRIBES THE PROCEDURE
FOR DIRECT RECRUITMENT, WHEREAS RULE 20 PRESCRIBES THE
PROCEDURE FOR RECRUITMENT BY PROMOTION FROM NYAYIK
SEWA.  SO FAR AS THE DIRECT RECRUITMENT IS CONCERNED, THE
HIGH COURT IS REQUIRED TO PUBLISH A NOTICE INVITING
APPLICATIONS AND ON RECEIPT OF  SUCH APPLICATIONS, THE
SELECTION COMMITTEE IS REQUIRED TO SCRUTINIZE THE SAME,
WHEREAFTER,  THE SAID SELECTION COMMITTEE MAY HOLD
SUCH EXAMINATION, AS IT MAY CONSIDER NECESSARY FOR
JUDGING THE SUITABILITY OF THE CANDIDATES.  THE SELECTION
COMMITTEE WOULD THEN CALL FOR INTERVIEW OF SUCH OF THE
APPLICANTS, WHO IN THE OPINION OF THE COMMITTEE HAVE
QUALIFIED FOR INTERVIEW, AFTER SCRUTINY AND EXAMINATION.
SUB-RULE (2) OF RULE 18 IS THE GUIDELINE FOR THE
SELECTION COMMITTEE TO ASSESS THE MERIT OF A CANDIDATE
AND UNDER THE SAME PROVISION, DUE REGARD HAS TO BE
MADE TO THE PROFESSIONAL ABILITY, CHARACTER, PERSONALITY
AND HEALTH OF THE APPLICANT.  THE SELECTION MADE BY THE
SELECTION COMMITTEE IS PRELIMINARY IN NATURE AND THE
SELECTION COMMITTEE HAS TO SUBMIT THE RECORD OF ALL
CANDIDATES TO THE CHIEF JUSTICE AND WOULD RECOMMEND
THE NAMES OF THE CANDIDATES IN ORDER OF MERIT, WHO IN ITS
OPINION ARE FOUND SUITABLE FOR APPOINTMENT TO THE
SERVICE.  THIS LIST OF PRELIMINARY SELECTION, PREPARED BY
THE SELECTION COMMITTEE, HAS TO BE EXAMINED BY THE
FULL COURT OF THE HIGH COURT AND THEN ULTIMATELY THE
COURT PREPARES A LIST OF SELECTED CANDIDATES IN ORDER OF
MERIT, HAVING REGARD TO THE NUMBER OF DIRECT RECRUITS TO
BE TAKEN AND FORWARD THE SAME TO THE GOVERNOR, WHO
ULTIMATELY APPOINTS  UNDER RULE 22.

  SO FAR AS THE RECRUITMENT BY PROMOTION OF THE
MEMBERS OF THE NYAYIK SEWA IS CONCERNED, THE
SELECTION HAS TO BE MADE ON THE BASIS OF SENIORITY-CUM-
MERIT AND THE FIELD OF ELIGIBILITY IS CONFINED TO FOUR
TIMES THE NUMBER OF VACANCIES TO BE FILLED BY
PROMOTION.  THE SELECTION COMMITTEE HAS TO PREPARE A
LIST IN ORDER OF SENIORITY OF THE ELIGIBLE OFFICERS, AS
PROVIDED UNDER RULE 5(B), AND A PRELIMINARY SELECTION
OF THE OFFICERS IS MADE BY THE  COMMITTEE, WHO IN ITS
OPINION ARE FOUND FIT TO BE APPOINTED, ON THE BASIS OF
SENIORITY-CUM-MERIT.  THE SAID LIST OF PRELIMINARY
SELECTION WOULD CONTAIN THE NAMES OF OFFICERS, TWICE THE
NUMBER OF VACANCIES REQUIRED TO BE FILLED BY PROMOTION
AND THAT LIST IS FORWARDED TO THE CHIEF JUSTICE ALONG WITH
THE NAMES OF OFFICERS WHO ARE SUPERSEDED.  THE
RECOMMENDATION OF THE SELECTION COMMITTEE THEN  IS
FINALLY CONSIDERED BY THE FULL COURT AND FINAL SELECTION
FOR PROMOTION IS MADE AND A LIST IS PREPARED IN ORDER OF
SENIORITY OF THE CANDIDATES, WHICH LIST IS FORWARDED TO
THE GOVERNOR, AS PROVIDED UNDER SUB-RULE (5) OF RULE
20.  THE  LIST FORWARDED BY THE COURT TO THE GOVERNOR
REMAINS OPERATIVE TILL THE NEXT RECRUITMENT.  THERE IS NO
SUCH PROVISION IN RULE 18, WHICH IS THE PROCEDURE OF
SELECTION OF DIRECT RECRUITS BUT IN VIEW OF THE JUDGMENT
OF THIS COURT IN O.P.GARG, EVEN THE LIST FORWARDED TO
THE GOVERNOR UNDER SUB-RULE (4) OF RULE 18, WOULD
REMAIN OPERATIVE TILL THE NEXT RECRUITMENT.

   THE EXPRESSION "NEXT RECRUITMENT" USED IN SUB-
RULE (5) OF RULE 20,  HAS NOT BEEN DEFINED.   BUT HAVING
REGARD TO THE SCHEME OF THE RULES AND THE LANGUAGE OF
RULE 8, WHICH IN FACT IS THE KEY PROVISION, WITH WHICH
THE RECRUITMENT PROCESS WOULD START, IT WOULD BE
REASONABLE FOR US TO HOLD THAT THE EXPRESSION "TILL THE
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NEXT RECRUITMENT" WOULD MEAN, TILL THE COURT FIXES THE
NUMBER OF PERSONS TO BE TAKEN BY  RECRUITMENT UNDER
SUB-RULE (1) OF RULE 8.    ONCE THE NUMBER OF VACANCIES
IS FIXED FOR THE RECRUITMENT TO BE HELD, QUESTION OF
KEEPING THE LIFE OF  THE EARLIER LIST  OPERATIVE, WOULD  NOT
ARISE.    IN OTHER WORDS, AFTER FIXATION OF THE VACANCIES TO
BE FILLED AT THE NEXT RECRUITMENT BY THE COURT UNDER SUB-
RULE (1) OF RULE 8,  IT WOULD NOT BE PERMISSIBLE TO MAKE
ANY FURTHER APPOINTMENT FROM OUT OF THE LIST PREPARED, IN
RESPECT OF THE PREVIOUS RECRUITMENT, EITHER UNDER SUB-
RULE (4) OF RULE 18 OR UNDER SUB-RULE (5) OF RULE 20.

RULE 22 AUTHORISES THE GOVERNOR TO MAKE
APPOINTMENT TO THE SERVICE AND SUB-RULE (2) OF RULE 22
PROVIDES FOR APPOINTMENT ON ROTATIONAL BASIS.    RULE 22
ALSO HAS TAKEN CARE OF A SITUATION, WHEN THE  GOVERNOR IN
CONSULTATION WITH THE COURT CAN MAKE APPOINTMENT BY
PROMOTION TO MANAGE THE CADRE ON A  TEMPORARY BASIS,
WHEN AN  EMERGENT SITUATION ARISES AND WHEN IT IS NOT
POSSIBLE TO MAKE APPOINTMENTS FROM DIFFERENT SOURCES,
AS CONTEMPLATED UNDER RULES 18,  20 AND 21.  BUT SUCH
APPOINTMENT MADE UNDER SUB-RULE (3) OF RULE 22,
OBVIOUSLY WOULD NOT BE AN APPOINTMENT ON SUBSTANTIVE
BASIS IN THE CADRE AND, THEREFORE, MAY NOT CONFER
SENIORITY FROM THE DATE OF SUCH APPOINTMENT.  ONE OTHER
RULE, WHICH CAN BE TAKEN NOTE OF, IS SUB-RULE (4) OF RULE
4, WHICH IS QUOTED HEREIN-BELOW IN EXTENSO:

"RULE 4(4). THE GOVERNOR MAY, FROM TIME TO
TIME, IN CONSULTATION WITH THE COURT LEAVE UNFILLED
OR HOLD IN ABEYANCE, ANY VACANT POST IN THE SERVICE
WITHOUT ENTITLING ANY PERSON TO COMPENSATION OR
CREATE FROM TIME TO TIME, ADDITIONAL POSTS,
TEMPORARY OR PERMANENT AS MAY BE FOUND
NECESSARY."

THE AFORESAID SUB-RULE UNEQUIVOCALLY CONFERS POWER ON
THE GOVERNOR IN CONSULTATION WITH THE HIGH COURT, NOT
TO FILL UP OR HOLD IN ABEYANCE, POSTS IN SERVICE THOUGH
ORDINARILY, THE VACANCIES DETERMINED BY THE COURT
SHOULD BE FILLED UP FROM THE DIFFERENT SOURCES. LENGTHY
ARGUMENTS HAD BEEN ADVANCED ON THE EXISTENCE OF A
VARIATION CLAUSE IN THE ADVERTISEMENT.   SINCE THE COURT
DETERMINES THE NUMBER OF OFFICERS TO BE TAKEN AT A
PARTICULAR RECRUITMENT, KEEPING IN VIEW THE VACANCIES
THEN EXISTING AS WELL AS LIKELY TO OCCUR IN THE NEXT TWO
YEARS AND FROM OUT OF SUCH AVAILABLE VACANCIES,
ALLOCATES, IN RESPECT OF VARIOUS SOURCES OF RECRUITMENT,
IN TERMS OF RULE 6,  ONLY AFTER WHICH AN ADVERTISEMENT
COULD BE PUBLISHED FOR DIRECT RECRUITMENT UNDER RULE
17, THE QUESTION OF ANY VARIATION THEREAFTER, WOULD NOT
ARISE IN THE ORDINARY COURSE.  BUT IN AN EXTRAORDINARY
SITUATION, LIKE SUDDEN CREATION OF POSTS IN THE CADRE,
SUBSEQUENT TO THE ISSUANCE OF ADVERTISEMENT, BUT BEFORE
THE LAST DATE OF SUBMISSION OF APPLICATION FORMS, THE
VARIATION CLAUSE MAY BECOME APPLICABLE, SO THAT A
GREATER NUMBER OF PERSONS, THAN THE POSTS ADVERTISED FOR,
COULD BE CONSIDERED FOR THE SAID RECRUITMENT.  HOWEVER,
AS HAS BEEN STATED EARLIER, SUCH A SITUATION WILL HAVE TO
BE AN EXTRAORDINARY ONE.

       A COMBINED READING OF DIFFERENT RULES, DISCUSSED
ABOVE, THEREFORE,  LEADS TO THE CONCLUSION THAT FOR
SMOOTH FUNCTIONING OF THE SERVICE AS WELL AS FOR
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EFFICIENT MANAGEMENT OF THE CADRE, AFTER THE COURT FIXES
THE NUMBER OF OFFICERS TO BE TAKEN AT ANY RECRUITMENT
UNDER SUB-RULE (1) OF RULE 8 AND THEN MAKES THE
ALLOCATION IN FAVOUR OF DIFFERENT SOURCES OF RECRUITMENT,
AS PROVIDED IN RULE 6, STEPS SHOULD BE TAKEN FOR FILLING
UP OF THOSE VACANCIES, STRICTLY IN ACCORDANCE WITH THE
PRESCRIBED PROCEDURE IN CHAPTERS IV, V AND VI, BY  THE
ELIGIBLE PERSONS SO THAT THERE WILL NOT BE ANY HEART
BURNING AMONGST THE EMPLOYEES.

THE   HIGHER JUDICIAL SERVICE FORMS THE BACK-BONE
OF THE JUDICIAL SYSTEM AND STRENGTHENING OF SUCH SERVICE
WITH EFFICIENT PEOPLE IS A SOLUTION AGAINST THE MALADY OF
LONG PENDING LITIGATION IN THE SUBORDINATE COURTS.  ANY
DISCONTENTMENT AMONGST THE MEMBERS OF THE JUDICIAL
SERVICE, ON ACCOUNT OF INACTION ON THE PART OF THE HIGH
COURT, EITHER IN THE MATTER OF FIXING THE NUMBER OF
OFFICERS TO BE TAKEN BY WAY OF  RECRUITMENT UNDER RULE 8
OR SELECTING THE PERSONS FOR PROMOTION BY ADOPTING THE
CRITERIA OF SENIORITY-CUM-MERIT, AS PROVIDED IN RULE 20
AS WELL AS RULE 21 SHOULD BE AVOIDED AND THE HIGH
COURT MUST ADHERE TO THE TIME-FRAME AS WELL AS THE
PROCESS OF SELECTION AND APPOINTMENT FROM DIFFERENT
SOURCES, WHICH ALONE WOULD SUBSERVE THE SMOOTH
FUNCTIONING OF THE CADRE OF HIGHER JUDICIAL SERVICE.

        HAVING ANALYSED THE DIFFERENT PROVISIONS OF THE
RULES, AS AFORESAID, LET US NOW EXAMINE WHETHER THE
HIGH COURT HAS DISCHARGED ITS OBLIGATION IN ACCORDANCE
WITH THE RULES OR HAS COMMITTED ANY MISTAKE.  SO FAR AS
THE RECRUITMENT  FOR THE YEAR 1988 IS CONCERNED, IT IS NOT
CLEAR AS TO  WHETHER BEFORE ADVERTISING FOR FILLING UP OF
FIVE POSTS BY DIRECT RECRUITMENT, THE HIGH COURT DID FIX
THE NUMBER OF OFFICERS TO BE TAKEN AT THE RECRUITMENT,
KEEPING IN VIEW THE VACANCIES THEN EXISTING AND
VACANCIES LIKELY TO OCCUR IN THE NEXT TWO YEARS.  IN THE
ABSENCE OF ANY MATERIALS ON THAT SCORE, WE ASSUME THAT
THE HIGH COURT ARRIVED AT THE FIGURE OF FIVE, AS DIRECT
RECRUIT QUOTA FOR THE RECRUITMENT IN THE YEAR 1988, IN
KEEPING WITH THE RULES.  IT FURTHER APPEARS THAT WHILE
TAKING STEPS FOR MAKING  RECRUITMENT OF DIRECT RECRUITS,
NO STEPS HAD BEEN TAKEN TO FILL UP THE POSTS AVAILABLE
UNDER THE  PROMOTIONAL QUOTA.  WE ALSO FIND FROM THE
RECORDS, ON THE BASIS OF ASSERTIONS MADE IN THE COUNTER
AFFIDAVIT FILED BY THE HIGH COURT IN THE PENDING
LITIGATION, THAT THE HIGH COURT HAD DETERMINED THE
AVAILABILITY OF POSTS ON THE BASIS OF A PERCENTAGE OF THE
TOTAL CADRE STRENGTH AND NOT ON THE BASIS OF THE
VACANCIES AVAILABLE FOR THE RECRUITMENT AS WELL AS THE
VACANCIES LIKELY TO OCCUR DURING TWO SUCCEEDING YEARS.
IN OTHER WORDS, FOR THE PURPOSE OF RECRUITMENT IN THE
YEAR 1988, THE HIGH COURT WAS DUTY BOUND TO EXAMINE
AND FIND OUT THE NUMBER OF VACANCIES AS WERE AVAILABLE
IN 1988 AS WELL AS THE ANTICIPATED VACANCIES LIKELY TO
OCCUR IN 1989 AND 1990 AND THEREUPON,  CALCULATE THE
POSTS AVAILABLE FROM THREE DIFFERENT SOURCES, IN
ACCORDANCE WITH RULE 6 AND THEN TAKE STEPS FOR FILLING
UP THE POSTS IN ACCORDANCE WITH PRESCRIBED PROCEDURE.
MR. SRIVASTAVA, LEARNED COUNSEL APPEARING FOR THE HIGH
COURT, HOWEVER FAIRLY CONCEDES THAT THE HIGH COURT HAD
MADE THE CALCULATION ON THE BASIS OF PERCENTAGE OF THE
CADRE STRENGTH.   THIS, ON THE FACE OF IT,  IS
UNSUSTAINABLE, IN VIEW OF THE CLEAR AND UNAMBIGUOUS
LANGUAGE IN RULE 6, AS  WE HAVE  DISCUSSED EARLIER.  THE
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VERY BASIS OF CALCULATION BEING INCORRECT,  NECESSARILY, IT
HAS RESULTED IN GROSS INJUSTICE.

  THAT APART, FROM THE AVERMENTS MADE AS WELL AS
MATERIALS ON RECORD, INCLUDING THE RESOLUTION OF THE FULL
COURT, IT TRANSPIRES THAT THE SELECTION COMMITTEE,
CONSTITUTED  UNDER RULE 16 BY THE CHIEF JUSTICE, TOOK
UPON ITSELF THE TASK OF FINDING OUT THE NUMBER OF
VACANCIES IN THE CADRE AVAILABLE TO BE FILLED UP BY DIRECT
RECRUITMENT AND THEN SELECTED PERSONS ON THE BASIS OF
SUCH DETERMINATION.  THE PRELIMINARY SELECTION LIST
SUBMITTED BY THE SELECTION COMMITTEE UNDER SUB-RULE
(3) OF RULE 18,  WAS FOR NINE APPOINTMENTS,
NOTWITHSTANDING THE FACT THAT THE ADVERTISED VACANCIES
WERE ONLY FIVE.   THE DETERMINATION OF THE NUMBER OF
OFFICERS TO BE TAKEN AT A RECRUITMENT, KEEPING IN VIEW
THE VACANCIES THEN EXISTING AND LIKELY TO OCCUR IN THE
NEXT TWO YEARS, IS  A STATUTORY OBLIGATION OF THE COURT
UNDER RULE 8 AND THE COURT CANNOT ABDICATE ITS
OBLIGATION AND LEAVE IT TO  BE DETERMINED BY THE
SELECTION COMMITTEE CONSTITUTED UNDER RULE 16.  THE
FACTUAL FIXATION OF THE NUMBER OF OFFICERS TO BE TAKEN AT
A RECRUITMENT COULD BE DETERMINED BY A  COMMITTEE,
CONSTITUTED BY THE COURT IF THE ADMINISTRATIVE EXIGENCY
SO REQUIRES,  BUT THEN SUCH DETERMINATION WOULD HAVE TO
BE APPROVED BY THE COURT IN ITS FULL COURT MEETING.
UNTIL SUCH NUMBER IS FIXED UNDER RULE 8, THE QUESTION
OF TAKING RECOURSE TO RULE 17 FOR DIRECT RECRUITMENT  AND
RULES 20 AND 21 FOR PROMOTION WOULD NOT ARISE.  AT ANY
RATE THE SELECTION COMMITTEE, CONSTITUTED UNDER RULE 16
BY THE CHIEF JUSTICE HAS TO DISCHARGE ITS FUNCTION OF
SCRUTINIZING THE APPLICATIONS AND HOLDING OF SUCH
EXAMINATION, AS IT MAY CONSIDER NECESSARY FOR JUDGING
THE  SUITABILITY OF THE CANDIDATES AND IT MAY CALL FOR
INTERVIEW SUCH OF THE APPLICANTS, WHO IN ITS OPINION
HAVE QUALIFIED FOR INTERVIEW AND THEREAFTER, ASSESS THE
MERITS OF THE CANDIDATES, HAVING REGARD TO THE GUIDELINES
INDICATED IN SUB-RULE (2) OF RULE 18.   IT  WOULD NOT HAVE
ANY JURISDICTION TO CONSIDER THE QUESTION OF DETERMINING
THE NUMBER OF VACANCIES AVAILABLE FOR DIRECT RECRUITS NOR
COULD IT  ENHANCE OR REDUCE THE NUMBER OF VACANCIES,
ALREADY DETERMINED BY THE COURT UNDER RULE 8.   IN THE
CASE IN HAND, THE CONCEDED POSITION BEING THAT IT IS THE
SELECTION COMMITTEE, WHO DETERMINED THE NUMBER OF
POSTS AVAILABLE FOR BEING FILLED UP BY DIRECT RECRUITMENT,
ON ACCOUNT OF THE JUDGMENT OF THIS COURT IN GARG’S CASE,
HOLDING THAT THE QUOTA AVAILABLE IN FAVOUR OF DIRECT
RECRUITS IN RULE 6 WOULD ALSO APPLY TO THE TEMPORARY
VACANCIES, SUCH DETERMINATION MUST BE HELD TO BE  NOT IN
ACCORDANCE WITH THE RULES.

IT IS ALSO APPARENT FROM THE RECORDS THAT ALTHOUGH
THE COURT HAD APPROVED THE LIST OF 68 PERSONS FOR BEING
PROMOTED UNDER RULE 22(3), BUT ACTUALLY ONLY 16 OF
THEM WERE PROMOTED.  BE IT BE STATED,  THAT  IT IS NOT
CLEAR WHETHER THE SELECTION COMMITTEE CONSTITUTED
UNDER RULE 16 ALSO MADE THE PRELIMINARY SELECTION OF
THE OFFICERS, WHO IN ITS OPINION WERE FOUND FIT TO BE
PROMOTED ON THE BASIS OF SENIORITY-CUM-MERIT IN
ACCORDANCE WITH SUB-RULE (3) OF RULE 20 OR WHETHER THE
SAID LIST OF CANDIDATES CHOSEN  AT THE PRELIMINARY
SELECTION WAS FORWARDED TO THE CHIEF JUSTICE UNDER SUB-
RULE (4) OF RULE 20 AND FINALLY, WHETHER THE COURT DID IN
FACT MAKE THE FINAL SELECTION UNDER SUB-RULE (5) OF RULE
20.  THE GRIEVANCE OF THE PROMOTEES, APPEARS TO BE THAT
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THE PROCEDURE FOR RECRUITMENT BY PROMOTION UNDER RULE
20 HAD NOT BEEN ADHERED TO, THOUGH THE COURT WAS
TAKING STEPS TO FILL UP THE QUOTA MEANT FOR DIRECT RECRUITS
IN THE SERVICE.  SUCH INACTION, WOULD UNDOUBTEDLY BRING
AN IMBALANCE IN THE CADRE.  UNLESS THE COURT IS UNABLE
TO SELECT SUITABLE CANDIDATES, APPLYING THE CRITERIA OF
SENIORITY-CUM-MERIT FOR BEING PROMOTED TO THE POST IN
SUPERIOR JUDICIAL SERVICE, THERE IS NO REASON WHY THE
COURT SHOULD NOT ADHERE TO THE PROCEDURE FOR
RECRUITMENT BY PROMOTION, CONTAINED IN CHAPTER V AND
PREPARE THE LIST OF ELIGIBLE CANDIDATES FOR PROMOTION AND
FORWARD  THE SAME TO THE GOVERNOR, SO THAT THE GOVERNOR
CAN MAKE APPOINTMENT TO THE SUPERIOR JUDICIAL SERVICE
UNDER RULE 22.

        MR. VENKATARAMANI, APPEARING FOR THE DIRECT
RECRUITS, VEHEMENTLY CONTENDED THAT WHILE THE HIGH
COURT ADVERTISED FIVE POSTS FOR DIRECT RECRUITMENT FOR THE
1988 RECRUITMENT, THE ADVERTISEMENT ITSELF CONTAINED A
VARIATION CLAUSE THAT "THERE MAY BE VARIATION IN NUMBER
OF VACANCIES WITHOUT PRIOR NOTICE".  THAT BEING THE
POSITION, WHEN THE  SELECTION COMMITTEE RECOMMENDED
THE NAMES OF NINE PERSONS FOR  DIRECT RECRUITMENT AND
THE FULL COURT LATER ON APPROVED THE SAID
RECOMMENDATION OF THE SELECTION COMMITTEE, THERE
CANNOT BE ANY INFIRMITY MERELY BECAUSE THE FULL COURT
DOES NOT APPEAR TO HAVE FIXED THE NUMBER OF OFFICERS TO
BE TAKEN AT THE RECRUITMENT, KEEPING IN VIEW THE
VACANCIES POSITION, AS CONTEMPLATED UNDER SUB-RULE (1)
OF RULE 8.  HE FURTHER CONTENDED THAT IN VIEW OF
JUDGMENT OF THIS COURT IN O.P.GARG’S CASE, SINCE
TEMPORARY POSTS WERE REQUIRED TO BE INCLUDED FOR
WORKING OUT THE QUOTA FOR DIRECT RECRUITS, THE VARIATION
WAS IMMINENT  AND IF THE QUOTA WOULD NOT HAVE BEEN
ENHANCED, THEN THERE WOULD BE AN INFRACTION OF THE
DIRECTION GIVEN  BY THIS COURT IN GARG’S CASE.  THE
LEARNED COUNSEL ALSO URGED THAT THOUGH IN THE COUNTER
AFFIDAVIT, THE HIGH COURT HAS INDICATED THAT QUOTA WAS
FIXED ON THE BASIS OF PERCENTAGE OF THE TOTAL CADRE
STRENGTH, BUT THERE WOULD BE NO DIFFERENCE EVEN IF THE
QUOTA WERE CALCULATED ON THE BASIS OF PERCENTAGE OF THE
VACANCIES AND CONSEQUENTLY, THE DETERMINATION OF
NUMBER OF POSTS MEANT FOR DIRECT QUOTA MADE BY THE
SELECTION COMMITTEE AND APPROVED BY THE FULL COURT,
CANNOT BE HELD TO BE VITIATED.

 IN VIEW OF THE POSITIVE STAND OF THE HIGH COURT IN
ITS COUNTER AFFIDAVIT AND IN VIEW OF THE SUBMISSION OF
MR. SRIVASTAVA, APPEARING FOR THE HIGH COURT,
CONCEDING THAT THE COURT MADE THE CALCULATION, ON THE
BASIS OF TOTAL CADRE STRENGTH, WE DO NOT FIND ANY FORCE IN
THE SUBMISSION OF MR. VENKATARAMANI, THAT THERE WOULD
BE NO DIFFERENCE, EVEN IF THE PERCENTAGE WERE WORKED
OUT ON THE BASIS OF THE VACANCIES AVAILABLE ON THE DATE
AND THE ANTICIPATED VACANCIES IN NEXT TWO YEARS.  AS HAS
BEEN STATED EARLIER, THE HIGH COURT COMMITTED A SERIOUS
MISTAKE IN CALCULATING THE NUMBER OF DIRECT RECRUITS TO
BE RECRUITED ON THE BASIS OF 15% OF THE CADRE STRENGTH
AND SUCH BASIS IS ERRONEOUS  BEING IN THE TEETH OF THE
LANGUAGE IN RULE 6.  THE SUBMISSION OF MR.
VENKATARAMANI, IS THEREFORE, UNACCEPTABLE  IN VIEW OF
THE INTERPRETATION OF THE RULES, WE HAVE ALREADY
INDICATED.  MR. VENKATARAMANI IN SUPPORT OF HIS
CONTENTION, PLACED RELIANCE ON A DECISION OF THIS COURT
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IN THE CASE OF S.PRAKASH AND ANR. VS. K.M. KURIAN
AND ORS., 1999(5) S.C.C. 624, BUT WE FAIL TO
UNDERSTAND, AS TO HOW THAT CASE HAS  ANY APPLICATION TO
THE CASE IN HAND.

THE TWO WRIT PETITIONS FILED UNDER ARTICLE 32 IN
RELATION TO THE RECRUITMENT MEANT FOR THE YEAR 1988 WITH
THE PRAYER THAT THE APPOINTMENTS ALREADY MADE OF DIRECT
RECRUITS BEYOND THE ADVERTISED POSTS SHOULD BE QUASHED
AND A FRESH PROCESS OF RECRUITMENT SHOULD BE STARTED FOR
FILLING UP OF THE QUOTA MEANT FOR DIRECT RECRUITS, MUST BE
OUTRIGHT REJECTED INASMUCH AS WE DO NOT PROPOSE TO
ANNUL ANY APPOINTMENT ALREADY MADE AND OUR SOLE
OBJECT IS TO INTERPRET THE RELEVANT RULES AND REQUIRE THE
HIGH COURT TO ACT IN ACCORDANCE WITH THE SAID
INTERPRETATION.

        IN RELATION TO RECRUITMENT OF 1990, FOR WHICH
ADVERTISEMENT  WAS ISSUED BY THE REGISTRAR OF THE HIGH
COURT ON 30TH OF MARCH, 1992, FOR FILLING UP OF
VACANCIES OF SIX DIRECT RECRUITS, 11 WRIT PETITIONS HAD
BEEN FILED, WHICH STOOD DISPOSED OF BY A COMMON
JUDGMENT DATED 30TH OF JUNE, 1998.  THE MAJORITY OF THE
BENCH SET ASIDE THE RECOMMENDATION OF THE SELECTION
COMMITTEE DATED 2.11.95 AS WELL AS THE FULL COURT
RESOLUTION DATED 18.11.1995, PROMOTING 13 PERSONS
FROM NYAYIK SEWA,   BUT ALLOWED THEM TO CONTINUE ON
AD HOC BASIS, TILL THE FULL COURT TOOK A DECISION WITH
REGARD TO THE DIRECT RECRUITMENT.  THE FULL BENCH ALSO
HAD REQUESTED  THE FULL COURT TO TAKE NECESSARY STEPS FOR
RECRUITING 13 PERSONS BY WAY OF DIRECT RECRUITMENT.  THE
FULL COURT, HOWEVER FINALLY DECIDED THAT THOSE 13
VACANCIES, BELONGING TO THE  QUOTA OF DIRECT RECRUITS,
COULD BE FILLED UP IN THE SUCCEEDING YEARS, AS THE
RECRUITMENT PROCESS FOR WHICH HAD ALREADY COMMENCED
SINCE JANUARY, 1996.  THIS RESOLUTION OF THE FULL COURT
IS OF 11TH JULY, 1998.

   WE NEED NOT MAKE AN IN-DEPTH INQUIRY INTO THE
LEGALITY OF THE AFORESAID JUDGMENT, AS IN OUR VIEW,  THE
COURT ALSO COMMITTED THE SAME MISTAKE OF DETERMINING
THE QUOTA AT 15% OF THE TOTAL SANCTIONED STRENGTH OF THE
CADRE.  THE DETERMINATION MADE BY THE FULL BENCH TO
THE EFFECT THAT FOR THE RECRUITMENT OF 1990, 13 MORE
DIRECT RECRUITS OUGHT TO BE TAKEN IS ANNULLED AND THE
PERCENTAGE  HAS TO BE RECALCULATED, ON THE BASIS OF THE
INTERPRETATION GIVEN BY US TO THE RULES.  THE PROMOTEES,
WHO HAVE BEEN ALLOWED TO CONTINUE ON AD HOC BASIS,
SHALL CONTINUE AS SUCH, TILL THE HIGH COURT DETERMINES
THEIR QUOTA, ON THE BASIS OF AVAILABLE VACANCY POSITION,
WHEREAFTER,  NECESSARY ADJUSTMENT CAN BE MADE.

    MR. P.P. RAO, APPEARING FOR THE APPELLANT IN
CIVIL APPEAL NO. 1656 OF 2001, HAS SUBMITTED THAT THE
JUDGMENT OF THE FULL BENCH OF ALLAHABAD HIGH COURT
DATED 30TH JUNE, 1998 HAS NOT BEEN IMPLEMENTED BY THE
FULL COURT IN LETTER AND SPIRIT AND THE FULL COURT WAS
DUTY BOUND TO CONSTITUTE A SELECTION COMMITTEE TO
CONCLUDE THE PROCESS OF RECRUITMENT OF 13 DIRECT
RECRUITS.  ACCORDING TO MR. RAO, THE EXPRESSION
"REQUEST" IN THE FULL BENCH, WAS  NOTHING BUT A
DIRECTION, AND THEREFORE, THE FULL COURT COULD NOT HAVE
TAKEN THE DECISION THAT THOSE 13 PERSONS WOULD BE
RECRUITED IN THE NEXT RECRUITMENT.  ACCORDING TO MR.
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RAO, ISSUANCE OF A FRESH ADVERTISEMENT FOR THE NEXT
RECRUITMENT CANNOT NULLIFY THE MANDAMUS ISSUED BY A
COURT IN A CASE AND THE RESOLUTION OF THE FULL COURT OF
ALLAHABAD HIGH COURT  DATED 11.7.1998, MUST BE HELD TO
BE IN CONTRAVENTION OF THE DIRECTION GIVEN IN THE FULL
BENCH.  MR. RAO CONTENDS THAT WHEN THE RESOLUTION OF
THE FULL COURT DATED 11TH OF JULY, 1998 WAS ASSAILED IN
WRIT PETITION NO. 29617/98, THE DIVISION BENCH HAD
ERRONEOUSLY DISMISSED THE SAME AND SUCH DISMISSAL WAS
IN CONTRAVENTION OF THE EARLIER FULL BENCH JUDGMENT,
WHICH WAS REQUIRED TO BE GIVEN EFFECT TO BY THE FULL
COURT ON THE ADMINISTRATIVE SIDE.      ACCORDING TO MR.
RAO, FOR THE RECRUITMENT OF 1990, IF MORE POSTS WERE
AVAILABLE  IN THE QUOTA FOR DIRECT RECRUITS, THEN THE RIGHT
OF THE EMPANELLED  CANDIDATES FOR BEING APPOINTED
CANNOT BE NULLIFIED, IN THE MANNER IN WHICH THE FULL
COURT HAD PASSED THE RESOLUTION, AND THEREFORE, THIS
COURT SHOULD INTERFERE WITH THE SAME.   IN SUPPORT OF THIS
CONTENTION, RELIANCE HAS BEEN PLACED ON THE DECISIONS OF
THIS COURT IN STATE OF BIHAR AND ANR. VS. MADAN
MOHAN SINGH AND ORS., 1994 SUPP (3) S.C.C. 308,
O.P. GARG AND ORS., VS. STATE OF U.P. AND ORS., 1991
SUPP.(2) S.C.C.51,  AND O.P.SINGLA AND ANR.ETC. VS.
UNION OF INDIA & ORS., 1985(1) S.C.R., 351.

  WE DO NOT PROPOSE TO EXAMINE VARIOUS
CONTENTIONS RAISED, AS IN OUR VIEW, THE VERY CALCULATIONS
TO FIND OUT THE AVAILABLE VACANCIES AT THE TIME OF
RECRUITMENT AS WELL AS THE ANTICIPATED VACANCIES IN THE
TWO SUCCEEDING YEARS, WERE ARRIVED AT ON AN ERRONEOUS
BASIS.   BY CALCULATING 15% OF THE TOTAL STRENGTH OF THE
CADRE AS THE QUOTA FOR DIRECT RECRUITMENT, THE HIGH COURT
ACTED  CONTRARY TO RULE 6 AND, THEREFORE, ANY DIRECTION IN
RELATION TO FILLING-UP SUCH NUMBER OF POSTS, WOULD BE
CONTRARY TO LAW.   THE ULTIMATE DIRECTION WE PROPOSE TO
ISSUE IN THESE CASES WOULD BE ONE FOR RE-CALCULATION AND
RE-ADJUSTMENT AND CONSEQUENTLY, WE ARE NOT CALLED UPON
TO DECIDE THE POINTS RAISED BY MR. RAO.

THE QUESTION WHETHER A WAIT LISTED CANDIDATE LIKE
AVINASH KUMAR SHARMA, FOR THE RECRUITMENT OF 1990,
WAS AN ISSUE BEFORE THE FULL BENCH OF ALLAHABAD HIGH
COURT.  THE HIGH COURT DID NOT GRANT THE RELIEF TO THE
WAIT-LISTED CANDIDATE AND ON THE OTHER HAND, REQUESTED
THE CHIEF JUSTICE OF THE HIGH COURT TO TAKE NECESSARY
STEPS FOR FORMATION OF A SELECTION COMMITTEE, SO THAT
APPROPRIATE NUMBER OF CANDIDATES BE INTERVIEWED FOR THE
13 POSTS OF DIRECT RECRUITMENT TO THE HIGHER JUDICIAL
SERVICE.  THE AFORESAID REQUEST OF THE FULL BENCH,
TANTAMOUNTS TO HAVE A FRESH PROCESS OF SELECTION WITH
THE CONSTITUTION OF A SELECTION COMMITTEE UNDER RULE
16 AND NECESSARILY, THEREFORE, THE CLAIM OF A WAIT-LISTED
CANDIDATE FOR BEING APPOINTED, STOOD NEGATIVED.  THIS
DECISION OF THE FULL BENCH HAS NOT BEEN ASSAILED IN ANY
HIGHER FORUM AND HAS BECOME FINAL.  IT WOULD, THEREFORE,
BE DIFFICULT FOR US TO ACCEPT MR. RAO’S CONTENTION THAT IN
VIEW OF THE VACANCY POSITION, THE WAIT LISTED CANDIDATE
COULD BE APPOINTED FOR THE RECRUITMENT OF THE YEAR 1990.
A WAIT LISTED CANDIDATE HAS NO VESTED RIGHT TO BE
APPOINTED, EXCEPT WHEN A SELECTED CANDIDATE DOES NOT
JOIN AND  THE WAITING LIST IS STILL OPERATIVE, AS WAS HELD
BY THIS COURT IN THE CASE OF SURINDER SINGH & ORS. ETC.
VS. STATE OF PUNJAB AND ANR. ETC., JT 1997(7) S.C.
537.  IN THE CASE OF SANJOY BHATTACHARJEE VS. UNION OF
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INDIA AND ORS., 1997(4) S.C.C. 283, THIS COURT
CONSIDERED THE RIGHT OF A WAIT-LISTED CANDIDATE AND HELD
THAT INCLUSION OF CANDIDATES IN MERIT LIST IN EXCESS OF THE
NOTIFIED VACANCIES, IS NOT JUSTIFIED AND WAITING LIST
CANDIDATES HAVE NO RIGHT TO APPOINTMENT. RELIANCE HAD
BEEN PLACED ON THE DECISION OF THIS COURT IN  VIRENDER
S. HOODA AND ORS. VS. STATE OF HARYANA AND ANR.,
1999(3) S.C.C. 696, FOR THE PROPOSITION THAT A WAIT-
LISTED CANDIDATE COULD BE APPOINTED AGAINST THE
AVAILABLE VACANCIES.  IN OUR CONSIDERED OPINION, THE
AFORESAID DECISION IS OF NO APPLICATION TO THE CASE IN
HAND.  IN THE SAID CASE, THERE EXISTED TWO ADMINISTRATIVE
CIRCULARS WHICH IN FACT HAD BEEN CONSTRUED FOR
CONFERRING THE RIGHT.  THIS COURT CAME TO THE CONCLUSION
THAT THE HIGH COURT WAS IN ERROR IN IGNORING THOSE
CIRCULARS.  BUT IN THE ABSENCE OF ANY SUCH CIRCULAR OR
PROVISION IN THE RECRUITMENT RULES OF HIGHER JUDICIAL
SERVICE, THE AFORESAID DECISION IS OF NO ASSISTANCE.
RELIANCE HAD ALSO BEEN PLACED ON THE JUDGMENT OF  THIS
COURT IN THE CASE OF  A.P.AGGARWAL VS. GOVT. OF NCT
OF DELHI AND ANR., 2000 (1) S.C.C. 600,  WHEREIN THE
QUESTION OF FILLING UP OF THE VACANCY OF THE MEMBER OF
THE APPELLATE TRIBUNAL UNDER DELHI SALES TAX ACT WAS
UNDER CONSIDERATION.   THIS COURT CONSTRUED THE
PROVISION OF SECTION 13(4) OF THE DELHI SALES TAX ACT,
1978 AS WELL AS THE OFFICE MEMORANDUM DATED
14.5.1987, ISSUED BY THE CENTRAL GOVERNMENT, AND ON
CONSTRUCTION OF THE AFORESAID PROVISIONS, CAME TO HOLD
THAT A PUBLIC DUTY IS CAST TO FILL UP THE VACANCY AS EARLY
AS  POSSIBLE.  WE ARE NOT IN A POSITION TO APPRECIATE,
HOW THIS DECISION WILL BE OF ANY ASSISTANCE TO THE WAIT
LISTED CANDIDATES.

RELIANCE HAD ALSO BEEN PLACED ON THE DECISION OF THIS
COURT IN ROSHNI DEVI AND ORS. VS. STATE OF HARYANA
AND ORS., 1998 (8) S.C.C. 59, WHEREUNDER THIS COURT
HAD OBSERVED THAT SOME MARGIN OVER THE ADVERTISED
VACANCIES IS PERMISSIBLE.  THAT DECISION  WAS GIVEN IN
THE  PECULIAR SET OF FACTS PRESENT THERE.  THE PRACTICE OF
SELECTING AND PREPARING AN UNUSUALLY LARGE LIST OF
CANDIDATES  COMPARED TO THE VACANCY POSITION, HAS BEEN
DEPRECATED BY THIS COURT IN NO UNCERTAIN TERMS.  BUT IN
THE FACT SITUATION, THE COURT DID PERMIT SOME
APPOINTMENTS TO BE MADE BEYOND THE ADVERTISED
VACANCIES, BY EXERCISING POWER UNDER ARTICLE  142, AS
OTHERWISE, IT WOULD HAVE CAUSED GREAT INJUSTICE TO MANY
WHO HAD BEEN APPOINTED.    WE ARE AFRAID, THIS DECISION
IS ABSOLUTELY OF NO APPLICATION TO THE CASE IN HAND.
SEVERAL OTHER COUNSEL APPEARED FOR SEVERAL PERSONS IN
RELATION TO THE CASES CONCERNING APPOINTMENT OF 1990,
BUT THEY ALL SUPPORTED THE ARGUMENTS ADVANCED BY MR.
RAO AND, THEREFORE, WE NEED NOT REITERATE THE SAME.  WE,
HOWEVER, DO NOT FIND ANY INFIRMITY WITH THE ORDER OF THE
DIVISION BENCH OF THE ALLAHABAD HIGH COURT DATED
24.3.1999, WHICH IS THE SUBJECT MATTER OF CHALLENGE IN
CIVIL APPEAL NOS. 1657 OF 2001 AND 1656 OF 2001.  THE
TWO WRIT PETITIONS FILED UNDER ARTICLE 32 OF THE
CONSTITUTION, VIZ. WRIT PETITION NOS. 97 OF 2000  AND
460 OF 1999, CHALLENGING THE FULL COURT RESOLUTION
DATED 11.7.1998,   STAND DISPOSED OF ACCORDINGLY.

  IN COURSE OF ARGUMENTS, CERTAIN CLAIMS HAD BEEN
ADVANCED ON BEHALF OF A HANDICAPPED PERSON.  THE RULES
IN QUESTION, NOWHERE MAKE ANY PROVISION FOR A
HANDICAPPED PERSON, BUT WE DO NOT LIKE TO EXAMINE THIS
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ISSUE AND EXPRESS ANY FINAL OPINION, SINCE WE ARE TOLD
THAT A REVIEW PETITION HAS BEEN FILED AND IS PENDING
BEFORE THE HIGH COURT.

        FOR THE RECRUITMENT OF 1992, COVERING THE PERIOD
1992 TO 1994, AN ADVERTISEMENT HAD BEEN ISSUED FOR 19
DIRECT RECRUITS.  WHEN WRIT PETITIONS WERE FILED IN THE
HIGH COURT, ASSAILING THE CALCULATION TO FIND OUT HOW
MANY POSTS SHOULD BE AVAILABLE FOR DIRECT RECRUITS, THE
DIVISION BENCH OF THE ALLAHABAD HIGH COURT DISPOSED
OF THOSE WRIT PETITIONS BY JUDGMENT DATED 10TH OF MAY,
2000, AND THE DIVISION BENCH IN THE IMPUGNED
JUDGMENT, ULTIMATELY CAME TO THE CONCLUSION THAT 31
VACANCIES WERE AVAILABLE FOR BEING FILLED UP BY DIRECT
RECRUITMENT.  THE SAID JUDGMENT IS UNDER CHALLENGE IN
CIVIL APPEAL NOS. 1658-1662 OF 2001 AT THE BEHEST OF
THE HIGH COURT AS WELL AS IN CIVIL APPEAL NOS. 1663 OF
2001 AND 1664-1668 OF 2001 AT THE BEHEST OF THE
PERSONS, WHO HAVE BEEN EMPANELLED AND CLAIMED TO BE
APPOINTED AGAINST DIRECT RECRUIT QUOTA.  WRIT PETITIONS
UNDER ARTICLE 32 HAVE  BEEN FILED BY MUNNA LAL AND
MEHI LAL, CONTENDING INTER ALIA, THAT THE HIGH COURT
COMMITTED ERROR,  IN NOT TAKING INTO ACCOUNT THE
VACANCIES LIKELY TO HAVE OCCURRED  IN THE NEXT TWO YEARS
AND THEY ARE ENTITLED TO BE APPOINTED.  THE AFORESAID
DIVISION BENCH JUDGMENT OF ALLAHABAD HIGH COURT,
REQUIRES LITTLE CONSIDERATION, IN VIEW OF THE
INTERPRETATION GIVEN TO THE EXPRESSION "THE VACANCIES
LIKELY TO OCCUR IN THE NEXT TWO YEARS", IN RULE 8(1) OF
THE RULES.  THE HIGH COURT IN THE IMPUGNED JUDGMENT
HAS COME TO THE CONCLUSION THAT THE VACANCIES ON
ACCOUNT OF DEATH, COMPULSORY RETIREMENT, VOLUNTARY
RETIREMENT, REMOVAL, DISMISSAL AND APPOINTMENT OF
OFFICERS AS JUDGE OF THE ALLAHABAD HIGH COURT, COULD
ALSO COME WITHIN THE EXPRESSION "VACANCIES LIKELY TO
OCCUR IN THE NEXT TWO YEARS".  THIS CONCEPT IS WHOLLY
UNSUSTAINABLE INASMUCH AS NOBODY CAN ANTICIPATE AS TO
HOW MANY PEOPLE WOULD DIE OR HOW MANY WOULD
COMPULSORILY BE RETIRED OR REMOVED OR DISMISSED OR
EVEN WOULD BE ELEVATED TO THE HIGH COURT.  THE
EXPRESSION "VACANCIES LIKELY TO OCCUR IN THE NEXT TWO
YEARS"  WOULD OBVIOUSLY MEAN THE VACANCIES, WHICH IN
ALL PROBABILITY, WOULD OCCUR.  IN OTHER WORDS, IT CAN ONLY
REFER TO THE CASES  WHEN PEOPLE WOULD SUPERANNUATE
WITHIN THE NEXT TWO YEARS.   THE DIFFICULTY HAS ARISEN
BECAUSE OF THE FACT THAT THE HIGH COURT IS FIXING THE
NUMBER OF OFFICERS TO BE TAKEN FOR THE RECRUITMENT OF
1990 IN THE YEAR 1992 OR 1994 AND SO ON AND SO FORTH
FOR THE NEXT RECRUITMENT.    IF THE VACANCY POSITION IS
CALCULATED, AT THE END OF THE BLOCK-PERIOD, THEN   THE
EXPRESSION "VACANCIES LIKELY TO OCCUR IN THE NEXT TWO
YEARS" WOULD BECOME REDUNDANT AND IN SUCH A CASE, THE
VACANCIES ACTUALLY EXISTING FOR THE PERIOD, WILL HAVE TO
BE TAKEN INTO ACCOUNT.  THE EXPRESSION "VACANCIES LIKELY
TO OCCUR IN THE NEXT TWO YEARS"   WILL OPERATE ONLY, WHEN
THE HIGH COURT DECIDES FOR THE RECRUITMENT OF 1988 IN
1988 AND THEN TAKES INTO CONSIDERATION THE ANTICIPATED
VACANCIES IN 1989 AND 1990.  THE ENUNCIATION OF LAW
MADE BY THE HIGH COURT IN THE IMPUGNED JUDGMENT,
THEREFORE, CANNOT BE SUSTAINED,   SO FAR AS,  IT  RELATES TO
INTERPRETATION OF THE EXPRESSION "VACANCIES LIKELY TO
OCCUR IN THE NEXT TWO YEARS" IN RULE 8(1).

 THEN AGAIN, THE DIVISION BENCH OF THE ALLAHABAD
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HIGH COURT HAS COMMITTED THE SELF-SAME MISTAKE BY
HOLDING THAT UNDER RULE 6, THE QUOTA OUGHT TO HAVE BEEN
WORKED OUT ON THE TOTAL CADRE STRENGTH AND THEREAFTER,
THE VACANCIES WOULD BE APPORTIONED BY GRANTING 15% TO
THE DIRECT RECRUITS.  AS WE HAVE ALREADY INTERPRETED RULE
6, THE POSITION IS CLEAR THAT THE COURT WILL HAVE TO FIND
OUT THE NUMBER OF VACANCIES AVAILABLE FOR A GIVEN
RECRUITMENT YEAR  UNDER RULE 8(1) AND THEN APPLYING THE
QUOTA UNDER RULE 6, DETERMINATION HAS TO BE MADE AS TO
HOW MANY OF THOSE VACANCIES WOULD GO FOR DIRECT
RECRUITMENT AND HOW MANY FOR PROMOTION.  ON THIS
SCORE ALSO, THE IMPUGNED JUDGMENT MUST BE HELD TO BE
CONTRARY TO LAW AND THE DETERMINATION MADE AS TO THE
POSTS AVAILABLE FOR DIRECT RECRUITMENT AS WELL AS FOR
PROMOTION, MUST BE HELD TO BE ERRONEOUS AND CANNOT BE
SUSTAINED.  NECESSARILY, THEREFORE, THE ULTIMATE DIRECTION
CONTAINED IN THE JUDGMENT, CANNOT BE GIVEN EFFECT TO.

        SO FAR AS THE DIRECT WRIT PETITIONS  FILED BY THE
WAIT- LISTED CANDIDATES ARE CONCERNED IN RELATION TO THE
RECRUITMENT OF 1992-1994, AT THE OUTSET, IT MUST BE
STATED THAT THEIR CASE IS BASED UPON A RE-CALCULATION OF
THE NUMBER OF VACANCIES, WHICH CAN BE FILLED UP BY
DIRECT  RECRUITMENT BY AN APPLICATION OF THE PERCENTAGE
PROVIDED IN THE QUOTA OF DIRECT RECRUITMENT UNDER RULE
6.  SINCE THE CALCULATION ITSELF HAD BEEN MADE ON
ERRONEOUS BASIS, AS ALREADY STATED, THE QUESTION OF A
WAIT-LISTED CANDIDATE GETTING ANY RIGHT TO BE APPOINTED,
DOES NOT ARISE.  THAT APART, THE ADVERTISEMENT ITSELF HAD
BEEN ISSUED IN THE YEAR 1996 AND THE CHALLENGE HAS BEEN
MADE BY FILING WRIT PETITIONS UNDER ARTICLE 32 IN 1999.
NO REASON HAS BEEN GIVEN, AS TO WHY THEY DID NOT ASSAIL
THE ADVERTISEMENT FOR MORE THAN THREE YEARS.  AN
APPLICANT, WHOSE NAME APPEARS IN THE WAIT LIST, DOES NOT
GET AN ENFORCEABLE RIGHT FOR BEING APPOINTED TO A POST
AND PARTICULARLY, IN A SITUATION LIKE  THE CASE IN HAND,
WHERE THE DETERMINATION OF THE NUMBER OF VACANCIES
AVAILABLE FOR RECRUITMENT AS WELL AS THE RESPECTIVE
QUOTAS AVAILABLE HAVE NOT BEEN DONE IN ACCORDANCE WITH
THE RULES.  THAT BEING THE POSITION, NO RELIEF CAN BE
GRANTED TO SUCH APPLICANTS.

        ONE APPLICANT, BELONGING TO O.B.C. CLASS HAD
APPROACHED THIS COURT AND MR. SRIVASTAVA, THE LEARNED
SENIOR COUNSEL, APPEARING FOR HIM CONTENDED, THAT IF 100
POINT ROSTER IS APPLIED CORRECTLY, THEN HIS CLIENT WOULD
BE ENTITLED TO BE APPOINTED.  THIS CONTENTION ALSO IS
BASED UPON AN ERRONEOUS IMPRESSION ABOUT THE
APPLICATION OF THE ROSTER.  THE PRINCIPLE OF APPLICATION OF
ROSTER HAS BEEN EXPLAINED BY THIS COURT IN THE CASE OF
R.K.SABHARWAL AND ORS. VS. STATE OF PUNJAB AND
ORS., 1995(2) S.C.C. 745.  IT IS NOT KNOWN,  AS TO WHAT
IS THE CADRE STRENGTH OF DIRECT RECRUITS BUT IT IS CERTAINLY
MORE THAN 100.  IN A 100 POINT ROSTER, ONCE THE ROSTER IS
FULLY OPERATED UPON, THEN THEREAFTER, AS AND WHEN THERE
IS A VACANCY IN A PARTICULAR POST, THE SAME HAS TO BE
FILLED FROM AMONGST THE CATEGORY TO WHICH THE POST
BELONGED IN THE ROSTER. AT ANY RATE, IN THE ABSENCE OF
ANY RELEVANT DATA, INDICATING HOW THERE HAS BEEN MIS-
APPLICATION OF THE ROSTER, IT IS DIFFICULT FOR US TO ISSUE ANY
DIRECTION IN FAVOUR OF THE SAID OBC  CANDIDATE.
CONSEQUENTLY, THE PRAYER OF THE SAID OBC CANDIDATE FOR
BEING APPOINTED CANNOT BE GRANTED.
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IN VIEW OF OUR CONCLUSIONS ALREADY ARRIVED AT, WE
DISPOSE OF  ALL THESE CASES WITH THE FOLLOWING DIRECTIONS:

1. APPOINTMENTS ALREADY MADE TO THE HIGHER JUDICIAL
SERVICE, WHETHER BY DIRECT RECRUITMENT OR BY
PROMOTION, NEED NOT BE ANNULLED AND SHALL BE
CONTINUED.
2. WITH EFFECT FROM 1988 RECRUITMENT AND IN ALL
SUBSEQUENT RECRUITMENTS WHICH ARE THE SUBJECT
MATTER OF CHALLENGE BEFORE US,  THE HIGH COURT
SHALL DETERMINE THE NUMBER OF VACANCIES AVAILABLE
AS ON THE RELEVANT YEAR OF RECRUITMENT IN TERMS OF
RULE 8, AS ALREADY EXPLAINED BY US AND THEN,
ALLOCATE THE PERCENTAGE TO DIFFERENT SOURCES OF
RECRUITMENT, CONTAINED IN RULE 6,  AND AFTER SUCH
DETERMINATION IS MADE, THEN FIND OUT WHETHER THE
APPOINTMENTS OF DIRECT RECRUITS ALREADY MADE FOR
THAT RECRUITMENT YEAR ARE IN EXCESS OF THE QUOTA OR
WITHIN THE QUOTA.  IF IT IS FOUND THAT ANY
APPOINTMENT HAS BEEN MADE IN EXCESS OF THE
QUOTA, THEN THE SAID APPOINTEE WOULD BE ALLOWED
TO CONTINUE,  BUT HIS OR HER  SENIORITY WILL HAVE TO
BE RECKONED ONLY WHEN HE  OR SHE IS  ADJUSTED IN
THE NEXT RECRUITMENT.
3. IF IN EACH RECRUITMENT YEAR,  POSTS WERE AVAILABLE
IN THE QUOTA OF PROMOTEES AND PROMOTION HAS NOT
BEEN MADE, EVEN THOUGH SELECTION HAD BEEN MADE
UNDER RULE 20, THEN THE LEGITIMATE RIGHT OF THE
PROMOTEES CANNOT BE DENIED AND PROMOTION MUST
BE MADE WITH EFFECT FROM THE DATE THEY SHOULD
HAVE BEEN APPOINTED.
4. THIS EXERCISE HAS TO BE MADE FOR THE RECRUITMENT
OF 1988 AS WELL AS FOR EACH SUBSEQUENT
RECRUITMENT THAT HAS BEEN MADE.
5. SINCE THE DETERMINATION UNDER RULE 8 IS BEING
MADE NOW, PURSUANT TO THE DIRECTIONS OF THIS
COURT, IN RESPECT OF PAST RECRUITMENT YEARS FOR
WHICH RECRUITMENT HAS BEEN MADE,  THE EXPRESSION
"VACANCIES LIKELY TO OCCUR" LOSES ITS IMPORTANCE
AND DETERMINATION HAS TO BE MADE, ON THE BASIS OF
THE ACTUAL VACANCIES AVAILABLE IN ANY OF SUCH
RECRUITMENT YEAR.
6. SO FAR AS THE RECRUITMENT OF 1998 IS CONCERNED,
ADVERTISEMENTS HAVING BEEN ISSUED FOR 38
VACANCIES BEING FILLED UP BY DIRECT RECRUITMENT
AND THE PROCESS OF SELECTION BEING ALREADY OVER,
BUT NO APPOINTMENT HAVING  BEEN MADE,  WE THINK
IT APPROPRIATE TO DIRECT THAT THE APPOINTMENT OF THE
SELECTED CANDIDATES MAY  BE MADE AGAINST THE
QUOTA AVAILABLE TO DIRECT RECRUITS CALCULATED IN
ACCORDANCE WITH THE RULES IN THE LIGHT OF OUR
DECISION.
7. FOR ALL FUTURE APPOINTMENTS, THE HIGH COURT MUST
TAKE STEPS TO FILL THE VACANCIES OF EVERY
RECRUITMENT YEAR DURING THAT YEAR ITSELF.  THE HIGH
COURT MUST DETERMINE THE VACANCIES NOT ONLY ON
THE BASIS OF THE ACTUAL VACANCIES ON THE DATE OF
SUCH DETERMINATION BUT ALSO TAKE INTO ACCOUNT
PROBABLE VACANCIES BY REASON OF SUPERANNUATION
OF OFFICERS IN THE NEXT TWO YEARS FROM THAT DATE.
ONCE THE VACANCIES ARE SO DETERMINED, THE
PERCENTAGE OF THE VACANCIES AVAILABLE FOR
RECRUITMENT BY DIRECT RECRUITMENT AND BY
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PROMOTION MUST BE FIXED AND STEPS TAKEN FOR
FILLING UP THE SAME EXPEDITIOUSLY.  THE NUMBER OF
VACANCIES AVAILABLE FOR THE DIRECT RECRUITS QUOTA
MUST BE ADVERTISED WITHOUT ANY VARIATION CLAUSE.
THE SELECT LIST PREPARED BOTH FOR DIRECT RECRUITS AS
WELL AS FOR PROMOTEES PREPARED BY THE HIGH COURT
WILL BE OPERATIVE ONLY TILL THE NEXT RECRUITMENT
COMMENCES WITH THE FIXATION OF THE VACANCIES FOR
THE NEXT RECRUITMENT YEAR.

       ..........................................J.
                          (G.B.  PATTANAIK)

       ..........................................J.
                           (RUMA PAL)

SEPTEMBER 7, 2001.


