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[ 1] This is an unfortunate case of a woman | osing her uterus vita
organ of regeneration.  consequent upon an ectopic pregnancy in the
cervical canal, which reason is seriously challenged, but denied equally
seriously by the other side.

Appel | ant before us filed a conplaint before the National Consuner
Di sput es Redressal Conmi ssion, New Delhi [hereinafter referred to the
Conmi ssion] for compensation on the-ground of negligence on the part of
respondents in the matter of renoval of her uterus. The Comi ssion
hel d that the appellant has not proved negligence on the part of the
respondents and di smissed the claim  Hence, this first appeal under
Section 21 of the Consuner Protection Act, 1986. The appell ant cl ai nmed
conpensation in a sumof Rs. 15 | akhs for |oss of -uterus with no chance
of future pregnancy and nental disturbance or depression |eading to
di sharnmony and tension in the famly.

[ 2] Facts leading to the said conplaint-are as follows:

The appel l ant gave birth to a son on 6.6.1989 after caesarean
operation. On or about 3.2.1990 having suspected that she was pregnant
agai n, she and her husband went to Lakshm Hospital for consultation
The appel | ant was examined by Dr. Santha Warriar, respondent No. 2
On exam nation, respondent No. 2 inforned the appellant that she was
pregnant and it was decided to ternmi nate the pregnancy for which
10. 2. 1990 was fixed. On 9.2.1990 lam neria tent was inserted when the
appel lant went to the Hospital. On 10.2.1990 the appellant, her
husband and her sister-in-law went to the Hospital at about 8.30 a.m
Dr. Santha Warriar, respondent No. 2, took the appellant to the |abour
room At about 10 Cclock Dr. Somml at ha, respondent No. 3, infornmed
the appel |l ants husband that the appellant was bl eedi ng profusely and
therefore, they have decided to conduct an operation. She also informed
the appell ants husband that the appellant was in a very serious
condition and it was better to informher near relatives. At about 4
Ccl ock the operation was over and the appellants relatives were
informed that she was better but under sedation. Dr. Santha Varri ar
informed the appellants husband that it was a case of Cervica
Pregnancy and her uterus had been renoved. The appel | ant was
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di scharged fromthe Hospital on 22.2.1990.

[3] The appel | ant conpl ai ned that respondents had not acted with due
care and caution required of medical professionals in diagnosing the
problem in taking care to prevent the problem in the performance of
their duties and | ack of necessary facilities and infrastructure at the
Hospital. The appellant pleaded that the Dilatation & Currettage (D & O
procedure was unnecessarily done on her which led to other problens
resulting in loss of uterus at a very young age.

[ 4] This complaint is resisted by the respondents by contending that
they have not been negligent to any extent either in diagnosing the
appel l ants condition or in admnistering the required treatnent; that the
appel | ant hersel f approached the respondents for term nation of
pregnancy because she has a small son aged ei ght nonths who was born
after a caesarean section; that the appellant was having a Cervica
Pregnancy extending to the | ower segnent of her uterus which is very
conplicated and rare type of pregnancy whi ch cannot be di agnosed by
clinical or vaginal exam nation particularly in the early weeks of
pregnancy; ~that Hysterectonmy is a reconmmended and establi shed
procedure for tackling excessive bleeding in the case of Cervica
Pregnancy and in the case of the appellant, Hysterectony had to be
resorted to save her l'ife when excessive bleeding started; that such

bl eedi ng was not on - account of any negligence in the diagnosis or on
account of any faulty procedure adopted in the course of surgery.

[ 5] The Conmi ssi on anal ysed the pleadi ngs and evi dence pl aced

before it with reference to various decisions on the matter that were cited
in the course of the arguments. ~The Conmi ssion found that the

al l egation of the appellant that she had gone to the Lakshm Hospital,
respondent No. 1, only to consult about the suspected pregnancy is false
because there were sone notings in which it had been found that the
appel | ant had got her pregnancy test done in some other private clinic
whi ch showed it was a positive one.. The Commi ssion concluded that the
appel I ant nust have consul ted the second respondent about term nation

of the pregnancy as her son by the previous pregnancy was only about 8
nonths ol d; that she was breast feeding him and that she had been
advised to neet the doctor on 10.2.1990. It was not clear as to why the
appel l ant went to the Hospital on 9.2.1990 but the notings in the
docunents produced before the Comm ssion indicated that 9.2.1990 was
fixed for Tent Insertion. 1In the notings dated 3.2.1990 facts have been
noted that the earlier delivery was by a caesarean section and Medica
Term nation of Pregnancy (hereinafter abbreviated as MIP] was fixed for
10. 2. 1990 and there were notings about clinical and per vagi na

exam nati on made. Therefore, the Conm ssion concluded that the

all egation that the second respondent without proper examni nation
presuned that it was a case of term nation of pregnancy is incorrect. The
appel | ant had produced certai n docunents before the Conmm ssion which
shoul d have been normally in the custody of the respondents and such
notings nade in the records are not handed over to patients. Therefore,
the appel l ant or her advisors must have nanaged to renpve sone of the
papers fromher case file. The Comnmi ssion al so noticed that respondent
Nos. 2 to 4 appeared in the witness box and they were subjected to

| engt hy severe cross-exam nation. Neither the appellant nor her husband
appeared in the witness box to give any testinmony in support of their
version put forth in the conplaint. The Conmi ssion did not attach any
i mportance to the non-exam nation of Dr. Mhan, respondent No. 5, who
was an Anesthesiologist in the case, who had al so made notings in the
records of the hospital on which reliance was placed by the appellant in
support of her case that she had a normal pregnancy.

[ 6] After exam ning the evidence and text books with reference to the
details of the operation set out in the additional counter affidavit dated
3.2.1992 submitted by respondent No. 2, the Conm ssion further held

that in the circunmstances arising at the time of |aporotony,
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hysterectony had to be perfornmed upon the appellant and not on

account of any negligence in the diagnosis and treatnent and in case of
enmergency the operating doctor has wi der discretion about the
treatnent. On that basis, the Conmission came to the concl usion that
the respondent acted with due care, circunmspection and professiona
skill and conpetence and there was no negligence of any kind on their
part in any manner.

[ 7] Before us, the | earned counsel for the appellant addressed two
lines of argunent firstly, that the appellant had a normal pregnancy
and MIP was unnecessary and secondly, wi thout proper diagnosis by

ul trasonogram the respondents conducted MIP, which in fact was done
negligently |l eading to excessive bl eeding necessitating hysterectony but
i f proper care had been taken this extrenme step of renpval of uterus
coul d have been avoided. His further conplaint is that the products of
conception not sent for histopathol ogical examnation to confirmthe

di agnosis and for future follow up.

[ 8] On 3.2.1990, the appel lant had approached respondent No. 2 with
a positive report about her pregnancy and to consult about ternination
of the sanme. After having conducted clinical and per vagi nal exam nation
respondent No. 2 found that the pregnancy of the appellant was 6 to 8
weeks ol d. In this context, reference was also made to article by

M Y. Rawal on Role of USGin MIP and another article about

U trasonogramin Cbstetrics, which indicates that the role of

U trasonogramis useful in confirmng or excluding an intrauterine
pregnancy but it was noticed that Utrasound-is associated with
significant false positive and fal se negative data in diagnosing ectopic
pr egnancy. RW1, Dr. Rajan hadalso stated that test of U trasonogram
is not usually carried out for term nation of pregnancy as this test
unnecessarily burdens the patient with heavy costs.. He also stated that
U trasound sometimes has harnful effects on the child al so. The
appel l ant did not have any synptomto suspect that she was having an

ect opi ¢ pregnhancy and that too in cervix. He deposed that cervica
pregnancy in early stages is not-easy to be di agnosed.

[ 9] The | earned counsel for the respondents submitted that what had
been done in the case of the appellant by the respondents was the

exi sting practice and, therefore, they cannot be held to be liable being
negligent for not doing Utrasound test; that there was no genera
practice anywhere in Kerala to do Utrasound in MIP case; that norma
procedure was adopted according to the guidelines issued by the Centra
Gover nrent . He, therefore, subnitted that there is absolutely no
negl i gence on the part of the respondents at all and the finding recorded
by the Commission is justified and that all-the findings recorded by the
Conmi ssion are conpl etely agai nst the appel l'ant.

[10] The stand of the respondents is that it is inpossible by any kind of
test to detect the Cervical Pregnancy caused by the fertilised ovum
getting attached to sone point in the cervical canal and start grow ng
fromthere and ectopic pregnancy is at a site that “is not designed either
to receive the concepts or to permt it to develop

In the Principles and Practice of U trasonography in CQbstetrics

and Gynecol ogy at page 412, it is noticed that the rarest types of ectopic
pregnancy are cervical and ovarian and because of their rarity these

types of ectopic pregnancy are usually not prospectively diagnosed. In
Gynecol ogy by David N. Danforth dealing with this topic, it is stated
therein that in about 5 to 10%the di agnosis can be made readily if the
uterine cavity is enpty and in other cases a cystic or conplex mass is
noted in one of the adenexal areas or in the culdesac. None of these

i ndi cations were present in the appellants case. It is stated that in
majority of wonen clinically suspect of having an ectopic pregnhancy,
however, the only ultrasonic finding is an enpty uterine cavity and in
such cases, if clinical exigencies pernmit, additional evaluation is
necessary as indicated therein. The recomended use of U trasound as
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an essential adjunct is in certain cases as indicated therein, but it does
not include the detection of ectopic pregnancies. |In Cinical Obstetrics
by Mudal i ar and Menon, the authors state that perhaps in certain

i nstances to di agnose ectopic pregnancy and inconpl ete abortion and

U trasound is normally applied above the abdomen and it may now be

desi gnated as Transabdom nal sonography. A different type called Trans
Vagi nal Sonography is only a recent devel opnent, which gives better

results in Gynaecology. It is stated by the respondents that this facility
was not avail able anywhere in Kerala not even in nedical colleges and

this is spoken to by the expert wi tnesses.

[11] Fol | owi ng nedical authorities were also cited on behalf of the
respondents to show the characteristics of a cervical pregnancy:

(a) Linders Operative Gynaecol ogy, 6th Edition by Richard F Mattingly,
it was observed that the treatment of cervical pregnancy is surgica

and the condition usually requires an abdom nal hysterectony.

(b) Cervical Pregnancy by Macro Antonio Peloci, Vol. IV, it was noticed
that nost Cbstertricians would never see a cervical pregnancy and

that those who did would wi sh that they had not. This statenent is
nearly as true now as it was then

The | onger a cervical pregnancy continues, the greater the depth of
penetration and the degree of erosion and perforation. The

pregnancy itself eventually termnates in one of two ways. Oten
there is erosion of a |arge vessel with consequent bl eeding,

separati on and expul sion of the conceptus through the external os.

Al ternatively, the products of conception will repture into the vagine,
the paraneteriumor the peritonial cavity through the thinning

cervical wall

The clinical signs of a cervical gestation generally becone evident in
the first weeks of pregnancy and resenbl e those of a threatened
uterine abortion. However, cervical pregnancy seldomis diagnosed
correctly prior to surgery. Thi's is due in part to the rarity of the
condition and to the rather soft clinical features associated with it
especially prior to henorrhage.

Pai nl ess bl eeding may be the nmost reliable way of differentiating a
cervical pregnancy froma threatened uterine abortion. Thi s
synpt om shoul d al so sound a warning signal to patients who

request voluntary term nation of what is thought to be a nornal
pregnancy.

Henorrhage: - cervical pregnancies are sone tinmes discovered during

voluntary term nation of a supposed nornmal pregnhancy. More often
spont aneous bl oody di scharge is what pronpts nost of these
patients to seek nmedical attention. I n about 50% of the cases

revi ewed by Resnick, blood tinged vagi nal discharge or irregular

bl eedi ng was present 2 to 4 weeks after the patient m ssed her first
peri od. Such bl eedi ng often becones progressively nore severe and
can result in nore or |ess brisk henorrhage once the ovum begins to
separate fromthe cervical wall or ruptures through it. Unless the
gestation is very early, spontaneous or induced abortion tends to

bring on viol ent henorrhage. Attenpts at renoving the placenta,
which is usually accreta only augnents the henorrhage potenti al
Average blood loss is put at 6.4 units. Cervi cal pregnanci es may

al so involve signs of intra peritonial bleeding if the gestation has
ruptured through the cervical wall. However, since the diagnosis is
not generally suspected, the origin of the henmorrhage may not be
clear until | aportony.

Finally it was enphasised that the clinical course of patients with
cervical pregnancy can vary froma sinple, unconplicated abortion
with mnimal bleeding to the so-called classic presentation of sudden
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nmassi ve henorrhage, especially during surgical intervention

Hence, the extent and significance of bl eeding remai ns sonewhat
controversial particularly with respect to diagnosis. Paal man and
Mc Elin suggested that instances of torrential bleeding are probably
associated with the cervicoisthnic variety of placentation, which
entails greater involvenent.

(c) Gynaecology by Vadid N. Danforth and Orthers therein it is noticed as
follows :

An ectopic pregnancy is a pregnancy inplanted outside the

uterine cavity, ie., at a site that is not designed either to receive
the conceptus or to permit it to devel op. The nbst comon site is
the fallopean tube. Most cases culminate in disaster of one kind

or another, the conceptus is alnost invariably [ost and the

condition may al so be fatal to the nother."

The inportance of early surgery has been stressed and it is said
that if an operation is to be done it nust be done w thout del ay.

An extrenely rare form of ectopic pregnancy, cervical pregnancy
produces profuse vagi nal bl eedi ng, w thout associated cranping
pai n.

Initial attenpts can be nade to stop the hamerrhage by | oca
renoval of the products of conception, if henpstasis is obtained,
this is adequate treatnment. Because of the depth of the

trophobl astic invasi on, however, major bl ood vessels are often

i nvol ved, and hysterectony may be necessary.

Dr. Rajan in his article Endovagi nal Sonography in Infertility,
Gynecol ogy and Obstetrics, though acknow edges the useful ness of
Trans- Vagi nal Sonography until the-introduction of this nethod the
di agnosi s precision was questionable. ~Therefore, on that basis, no
concl usi on can be drawn that if the U trasound had not been used in the
case of the appellant it can be held that there was negligence on the part
of the respondents. Wiatever had been done by the respondents was
part of general practice available in the State of Keral a. Therefore, the
contention advanced on behal f of the appellant to the contrary nust be
rej ected.

[12] In the present case, the appellant did not have any history from
whi ch presence of cervical pregnancy coul d have been suspect ed. The
appel | ant had not conpl ai ned of any significant bleeding or painless

bl eedi ng or bleeding with pain at any tine. In the circunstances, the
doctors could not have found that the appellant had cervical pregnancy
and they cannot be held guilty of any negligence either in respect of

di agnosis or in the natter of treatnent admnistered. ~ Hysterectony was
the only solution on account of profuse bl eeding or severe vaginal or
peritoneal bl eeding. There was exani nati on and cross-exam nati on on

the question whether it was a case of cervical pregnancy or a nornma
pregnancy where peritoneal bl eeding was caused by instrumenta
perforation. The evidence of Dr. Rajan is that there is clear evidence in
the case that the bleeding by an instrunental perforation can be stopped
by a | aporotony and by suturing the site of the bleeding and that would
not be the case in a cervical pregnancy. Dr. Bal achandran, who is

acknow edged to be a very high authority in Kerala and was exam ned as
RW 4, stated that whether perforation was by an instrument or not can

be clearly seen after laportonmy and if an instrument perforates the
uterus, it can be stopped by suturing and it nmay even stop automatically
when the instrument is wthdrawn.

The main dispute between the parties is that it was a norma
pregnancy and not a Cervical Pregnancy. The cont enporaneous record at
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the time of operation indicated as follows: -

Laporotony (G A), i.e., CGeneral Anesthesia

VWil e doing the MIP patient started bl eeding profusely and signs of
i nternal bl eeding was present. So an expl oratory | aporotomy was
done. There was plenty of blood in the peritoneal cavity. The

bl eeding was fromthe lateral end of the |ower uterine segnent.

The | ower segment was opened and the uterine cavity evacuated.

The products were actually in the cervical canal perforating the

| ower segmnent. Since the bl eeding was not controlled even after
evacuation and suturing the | ower segnment, total hysterectony was
done. Both tubes and ovaries retained. A small rent in the

bl adder was repaired by Dr. C.B.C. Abdonmen closed in |layers after
perfect haenpstasis. 3 units of blood transfused at the tine of
surgery. Urine drained by folleys Catheter continously. Urine is
cl ear. Qut put satisfactory.

The | ear ned counsel submitted that the appellant is admttedly a
hi gh ri sk patient and she had a normal pregnancy at the previous
caesarean scar, as noticed by Dr. Mhan, respondent No. 5, and Dr.

Mohan not havi ng been-examined due wei ght shoul d have been attached
to the notings made by him particularly when he was one of the persons
present in the operation theatre.

Thi s argunent was based upon the notings nmade by Dr. Mhan.
In his notes about diagnosis he had remarked pregnancy at the previous
scar and it was noticed that the PPH neans Post Partem Henorrhage
whi ch neans follow ng a delivery.” Dr. Somalatha P. Shenoy, respondent
No. 3 stated that when the uterus was open she saw the amiotic sac
with a snmall foetus and Dr. Santha Warriar, respondent No. 2, evacuated
this product the site of inplantati on was noticed at the upper cervica
canal and at the isthnic area. RW4, Dr. C. Bal achandran, stated that
when the uterus was opened, his attention was drawn by Dr. Santha
Warriar showi ng himthe foetus in a'sac with cervionic tissue presenting
at the opening and when the tissue was renoved it was noticed to be
attached over the anterior wall of the uterus below the scar-extending to
the cervix. He al so averred that site of inplantation of tissue extended
fromthe scar in the uterus to the upper part of the cervix and the scar
nmeans the scar opened by Dr. Santha Warriar at the site of the previous
scar caused by earlier caesarean section, therefore, notings nade by Dr.
Mohan cannot be stated to be inconsistent with the evidence placed
before the court. H's exam nation would not have inproved the natters.
Even assuming that the noting of Dr. Mhan is not entirely in accord
wi th ot her evidence, his noting cannot be given undue wei ght as agai nst
overwhel m ng evi dence of other doctors wi th contenporaneous record
that the pregnancy of the appellant was ectopic. Hence, the finding of
the Conmi ssion on this aspect cannot be assailed at all.

[13] If the appellant had ectopic pregnancy in the cervical canal as
stated above, the only renedy is Hysterectony in which event,

performance of the test of Utra sonogram woul d not have inproved the
matter at all. At best, Utra sonogram woul d have di sclosed that uterus
was enpty and that fact does not establish as to where the pregnancy is

| ocated. In this background, we consider, it is futile to indulge in the
exerci se of study of evidence of doctors and nmedical literature on the
guestion or the need to conduct U tra sonogramtest or the benefits
therefrom

[ 14] The next allegation regardi ng negligence on the part of the doctors
is that lamneria tent for dilating cervix was used instead of dilapan and
again on this aspect certain text-books were referred to. 1In the evidence

of Dr. Rajan, RW1, it was stated that he was using lamineria tent for
dilatation of cervical canal. The use of lamneria test in dilatation of
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cervix is one of the accepted standard procedures and it cannot be stated
that the use of that procedure by respondent No. 2 in respect of
appel | ant constituted a negligent act.

[15] Lengt hy arguments have al so been advanced before the

Conmi ssion that after lamneria tent is inserted on 9.2.1990 the patient
was allowed to go away and tent should not be allowed to remmin inside
the cervix for nmore than four hours as by that tinme it causes sufficient
dilatation. The allegation made is that respondent No. 2 used Lanineria
Tent for dilating cervix instead of dil apan. The evi dence tendered before
the Commi ssion by Dr. Rajan and respondent No. 2 was that in Keral a

the commonly used nmethod is dilatation and evacuation or currettage.
Therefore, the Conmi ssion concluded that no conplaint could be made

to characterise the act on the part of respondents to be negligent.

Pl acing reliance on thearticle of Dr. G |.Dhall on the subject of Suction
Evacuation and Dilatation & Currettage in First Trinester MIP it was
contended that suction evacuation is a nethod of choice in dealing with
term nation of first trinmester pregnancy and this method has repl aced
Dilatation & Currettage nethod. Anot her article was referred to witten
by the same author, which indicated that the nbst commonly used

nmet hod of first trinmester abortion is Dilatation & Currettage or nore
appropriately dilatation, evacuation and currettage. This is the
traditional nmethod of ‘procuring first trinester abortion and has been

| argely repl aced by suction evacuation. ' The aut hor does not say that
dilatation and curettage nethod for purposes of termnating the first
trinmester pregnancy i's a prohibited one.” The evi dence tendered by Dr.
Rajan, RW1, and respondent No. 2 has weighed with the Conmi ssion to

cone to the conclusion that there i's no negligence in the procedure
adopted by the respondents. Therefore, even if there is difference of
opi ni on anobngst the experts on the procedure adopted by a doctor, but a
procedure which is commonly in practice in an area if adopted by a
doctor, it cannot be said that there is negligence on his part.

(16) The | earned counsel submitted that the services of Dr. Sonal at ha

P. Shenoy, Assistant Gynecol ogist, respondent No. 3, was sought for only
after conplications started and it was only thereafter when the whol e
procedure was over and bl eeding could not be stopped and natters

reached at point of no return, as a |last resort to 'save the appellant, Dr.
C. Bal achandran, Surgeon, respondent  No. 4, was called to save her life.
These circunstances are thus sufficient to hold that respondent Nos. 3

and 4 were grossly negligent.

[17] The appellant is a high-risk patient is not in dispute. Respondent
No. 2 claimed in her counter affidavit as well as in her statenment that
she had expl ai ned all possible risks and dangers-involved to the
appel | ant and her husband when they cane to her on 3.2.1990 and
10. 2. 1990 was fixed for MIP so as to give themsufficient tine to/reflect
over the matter about the dangers of going through for MIP. It is
possi bl e for the doctors to have done the MIP or within a short period
after 3.2.1990 and the fact that there was sufficient gap between the
medi cal examination of the appellant and MIP which'is not |less than a
week is a circumstance which probalises the respondents version that

time was given to the appellant to reflect over the matter.

[18] Now, we shall turn to the next question raised by the appellant
that there has been negligence in failure to take precautions to prevent
accidental injury. The argunent on this aspect is based on the dictum of
the direction given to the jury by McNair J. In Bolamvs. Friem Hospita
Management Conmittee (supra) which is as under

| nmyself would prefer to put it this way : a doctor is not guilty of
negligence if he has acted in accordance with a practice accepted
as proper by a responsible body of nedical nen skilled in that
particular art. Putting it the other way round, a doctor is not
negligent, if he is acting in accordance with such a practi ce,
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nerely because there is a body of opinion that takes a contrary
vi ew. "

This is the Il egal position of the standard of care required by a

doctor. A doctor will not be guilty of negligence if he has acted in
accordance with the practice accepted as proper by a responsible body of
nedi cal nmen skilled in that particular art and if he has acted in
accordance with such practice nmerely because there is a body of opinion
that takes a contrary view will not nake himliable for negligence.

[19] In the present case, though |arge amount of medical literature had
been pl aced and expert evidence had been put forth before the

Conmi ssion to indicate that Utra sonography woul d not have

est abl i shed ectopic pregnancy, sone text books indicate that it was
possible to identify such problem But when two views even if possible,
the general practice in the area in which the respondents practised such
procedure was not fol lowed and, therefore, no negligence can be

attributed to the respondents on that ground.

[ 20] The argurment advanced on behal f of the appellant is that in
pregnancy wi th vagi nal bl eeding one nust find out a cause of the

bl eedi ng before doi ng-any procedure especially D& C, which may carry a

risk of uterine injury of perforation. There is no material placed before
the Court or foundation laid in evidence to show that there was vagi na

bl eeding in the present case before the proceedi ngs commenced so as to
attract the observation made in Atlas on Qbstetric Conplications by F. H
Falls & C.S. Holt.

[ 21] The Hospital, respondent No. 1, is alleged to have commtted
breach of its primary duties, as noticed earlier, for (i) inadequate
supervi sion of physician; (ii) inadequate staffing.and (iii) failure to provide
ancillary services to the appellant. ~Regulation 4 of the Medica

Term nation of Pregnancy Act, 1971 provides that it is incunbent on the
part of respondent No. 2 to obtain duly filled consent forms and
respondent No. 1 is responsible to keep themin a cover which is nostly
secret. So far as this aspect is concerned, we have adverted to the
conmments made by the Conmi ssion that the records had been taken

away by the appellant and her advisers on her behal f and zerox copies of
the sane were available with them which were produced as exhibits
along with the conplaint nade to the Comm ssion. In those

ci rcunst ances, the inference has been rightly drawn that the appell ant
or soneone el se on her behal f nust have caused di sappearance of the
consent fornms and, therefore, the appellant cannot nake any grievance
in that regard

[22] It is alleged that there is no Pathol ogy Departnent in the Hospita
and despite this the renpval of the uterus and the products of

conception were not sent to outside Pathol ogical Departnent to confirm
the diagnosis and for future follow up actions and that cervix in the
uterus, being a seat of cancer it was all the nore necessary particul arly
when the all eged diagnosis is cervical pregnancy which is rarest type of
case. The stand of the respondent on this aspect is that in the case of
the appell ant what was seen was a normal sac with a grow ng foetus

and, therefore, there was no need for any further histopathol ogica

exam nation. Even assunmng for a nonent that the uterus had not been
sent for histopatholigical exam nation after surgery, it would not have
hel ped the case of the appellant in any manner because that woul d not
have established in any manner negligence on the part of the

respondents in the course of the surgical procedure adopted in case of
the appellant. If there was a suspicion of cancer, there would have been
sone mani festation of the same and, in such a circumstance

hi st opat hol ogi cal exani nati on woul d have been done to rule out the
possibility of cancer. However, there was no conplaint of any kind of
cancer nor was there any such visible proof of the same. The stand of the
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respondents is that the case of the appellant was one of a norma
trophobl ast getting inplanted in the upper nost part of cervix and, in
such cases, the question of her having carcinoma could not arise. In
these circunstances, we cannot say that the failure to send the uterus
and the products of conception after surgery for histopathol ogica
exam nation has resulted in any negligence on the part of the
respondents. Therefore, on this aspect also the appellant has fail ed.

[ 23] The other contention under this head addressed by the appellant is
that the stand of the doctors that profuse bl eeding was on account of
tropobl astic invasion or penetration of cells of cervical pregnancy but on
this aspect there was no note made. The appellant contended that the

def ence rai sed by the respondents was that the profuse bl eeding was on
account of tropoblastic invasion/penetration but it could be so only if the
condition had arisen at cervix of the uterus which is a neopbasic
condition and an abnormal form of pregnancy which conmes under the

head of Mol ar Pregnancy and Chori ocarci nona whi ch are nalignhancy
pregnancies and to rule out that possibility histopathol ogi ca

exam nation was required. But, as a fact, there is no such materia
arising . in the present case. Even .if such a conplication had arisen it
woul d not have hel ped the appel lant in any manner. In any event,

cervical pregnancy had to be attended to and appropriate procedure had

to be adopted for term nating the same, even if by doing tota
Hysterectony. In the light of this fact, all argunents advanced on behal f
of the appellant on thi's aspect pale into insignificance.

[ 24] This Court in Achutrao Haribhau Khodwa vs. State of
Maharashtra & Ors., 1996 (2) SCC 634, had occasion to exam ne the
test for determ ning negligence of reasonable skill, know edge and care in

the matter of performng his duties by a nmedical practitioner. After
referring to the decision in Bolam vs. Friern Hospital Managenent
Conmittee [supra] and Rogers vs. \Whitaker, (1992) 109 ALR 625

[though reported in 1993 Australian Law Journal Reports Vol. 67 Part (2)
471, wherein the Hi gh Court of Australiahas held that the question is not
whet her the doctors conduct accords with the practice of a nedica

prof ession or sone part of it, but whether it conforns to the standard of
reasonabl e care denanded by the law and that is the question for the
court to decide and the duty of deciding it cannot 'be del egated to any
profession or group in the community. Thus there has been divergence

of view between Bol ans case (supra) and Rogerss case (supra). In

Si daway vs. Board of Governors of Bethlem Royal Hospital, (1985) 1

Al ER 643, the House of Lords exam ned the principle of Bolans case
and had accepted it as applicable to diagnosis and treatnment in Engl and.
This Court in Laxman Bal akri shnan Joshi (Dr.) wvs. ~Dr. Trinbak Bapu
Codbol e, 1969 (1) SCR 206, has hel d as under

A person who holds hinself out ready to give nedical advice and
treatment inpliedly undertakes that he is possessed of skill and
know edge for the purpose. Such a person when consulted by a
patient owes himcertain duties, nanely, a duty of care in deciding
whet her to undertake the case, a duty of care in deciding what
treatnment to give or a duty of care in the adninistration of that
treat nent.

The aforesaid principle has been reiterated by this Court in A S
Mttal vs. State of U P., 1989 (3) SCC 223, wherein it was stated that

The approach of the courts is to require that professional men
shoul d possess a certain mni mum degree of conpetence and that

they shoul d exerci se reasonable care in the discharge of their
duties. In general, a professional man owes to his client a duty in
tort as well as in contract to exercise reasonable care in giving
advi ce or performng services.
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After considering the effect of all these decisions, this Court in
Achutrao Hari bhau Khodwas case held as follows : -
The skill of medical practitioners differs fromdoctor to doctor.
The very nature of the profession is such that there nay be nore
than one course of treatnent which may be advisable for treating
a patient. Courts would indeed be slowin attributing negligence
on the part of a doctor if he has performed his duties to the best of
his ability and with due care and caution. Medi cal opini on may
differ with regard to the course of action to be taken by a doctor
treating a patient, but as long as a doctor acts in a manner which
is acceptable to the nedical profession and the court finds that he
has attended on the patient with due care, skill and diligence and
if the patient still does not survive or suffers a permanent ail nent,
it would be difficult to hold the doctor to be guilty of negligence.
[ pp. 645, 646]

[ 25] Now, let ustest whether the material on record | eads us to an
i nference of negligence on the part of the respondents.

We have el aborately discussed the question of diagnhosis in the
deci si on whet her MIP shoul d be done or not; whether non-perfornmance
of U tra sonography has resulted in any negligence; whether there has
been any negligence onthe part of the concerned doctors in inserting the
lam neria tent and allowing it to stand over for nore than four hours or
whet her there has been any danage done to any of the organs of the
appel l ant by the instrunents used at the tine of Laporotony and D & C.
W have drawn concl usions upon the evidence produced on record and
after detailed consideration of nmedical and oral evidence and the
evi dence recorded by the Commission with respect to contentions urged
on behal f of the respondents, that is, there has been no negligence on
their part.

[ 26] On any one of the aspects upon which the | earned counsel for the
appel | ant has addressed us, he has not been able to establish that there
has been negligence on the part of the respondents. The case of the
appel  ant was of such a kind that it was difficult even for a doctor to
di agnose on the evidence on record as to whether she had ectopic
pregnancy or not.

[27] However, the | earned counsel has referred to the decision of the
House of Lords in Bolitho (admnistratrix of the estate of Bolitho
(deceased) vs. City and Hackney Health Authority, (1997) 4 AER

771, to contend that the expert evidence tendered though can be

accepted as proper there nmay be circunstances in which expert evidence
cannot be relied upon as establishing proper level of skill and

conpet ence. If the record discloses expert evidence both for and agai nst
a particular procedure, whether the evidence adduced i's' reasonabl e and
responsi bl e and whet her such evidence is capable of wi thstanding the

| ogi cal analysis is for the court to decide.

[ 28] Thus in large nmajority of cases, it has been denonstrated that a
doctor will be liable for negligence in respect of diagnosis and treatnent
in spite of a body of professional opinion approving his conduct where it
has not been established to the courts satisfaction that such opinion
relied on is reasonable or responsible. If it can be denonstrated that the
prof essi onal opinion is not capable of w thstanding the |ogical analysis,
the court would be entitled to hold that the body of opinion is not
reasonabl e or responsible. But the present case does not warrant such

a conclusion since it is inplicit in the courts view that the course
adopted by Dr. Santha Warriar, respondent No. 2, as reasonable and

al though the risk involved m ght have called for further investigation, we
cannot dismiss the doctors viewto the contrary as being illogical. On
that basis, we find that this decision is not of rmuch help to the appellant.
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Clark vs. Maclennan & Anr., [1983] 1 Al ER 416, was a case
where a procedure had been adopted which was a departure fromthe
ort hodox course of treatment. However, there has neither been such an
al l egation nor proved as a fact in the present case. Therefore, that
deci sion has no application in the instant case.

The | earned counsel for the appellant adverted to the decision in
Cassidy vs. Mnistry of Health, (1951) 2 KB 343, to contend that a
hospital authority is responsible for the negligence of its nedical staff.
But, as we have found, in the present case, no negligence has been
established on the part of the nedical staff of respondent No. 1.
Therefore, we find this decision also to be of no rel evance.

Though there was reference to certain other decisions by the
| earned counsel for the appellant, we consider it unnecessary to advert to
them since they donot lay down any different or new principles apart
fromwhat we have stated in the course of this judgment.

[29] I'n the light of the discussion made above, we find that the
appel | ant -has not been able to establish the case of negligence on the
part of the respondents and, therefore, this appeal stands dism ssed.
However, in the circunstances of the case, the parties shall have to bear
their respective costs.

.
[ S. RAJENDRA BABU ]

J.
[ K.G BALAKRI SHNAN ]

SEPTEMBER 25, 2001.




