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BENCH:
U.C. Banerjee & Shivaraj V. Pati

JUDGVENT:

SHI VARAJ V. PATIL J.

Leave granted.

The appel |l ant has filed this appeal, aggrieved by the order

dat ed 19. 8. 2000 passed by the H gh Court confirmng the order of
convi ction passed under Section 304-B | PC and sentencing the
appel l ant to undergo rigorous inprisonnent for seven years by the
trial court. The appellant was tried for offences under Section
304-B and in the alternative under Section 306 IPC. The tria
court acquitted the appellant of the charge puni shabl e under
Section 306 | PC and convi cted himunder Section 304-B I PC. The
prosecution case in brief was that the appellant nmarri ed Sunan on
19.3.1991 at Saharanpur in U P. He was asking his wife Suman to
bring nmoney from her parents and her parents were giving noney to
her fromtime to time. |In June, 1995, Suman cane to Saharanpur
and told her mother that the appell ant was demandi ng an anount of
Rs. 20,000/- and she further told that the appellant had illega
relations with the girls of doubtful character and used to bring
those girls to his house; those girls had beaten her; the

appel lant was ill-treating and harassi ng her; he subjected her to
cruelty with the result Suman within a period of seven years of
marriage commtted suicide after burning herself! by sprinkling
kerosene oil on her on 28.8.95 in Nanak Conpl ex, New Market,

CGovi ndpura at Bhopal. On the information from Dr. Anup Debey
about hundred percent burns of Suman Bajaj on tlephone, Aishbag
Police registered a case and F.I1. R was | odged on 30.8. 1995 under
Section 304-B IPC. The prosecution in all exam ned 12 witnesses
to prove the case. One defence witness was al so exam ned.  The
convi ction was based upon the evidence of PW, PW, PW and PV@.
PWI, PWsb and PW are the nother, father and brother of the
deceased respectively and PV is the doctor who conducted post-
nortem exam nati on on the dead body. The appell ant pl eaded not
guilty and his defence was that pecuniary condition of the
parents of the deceased was not good; he hinmself is well off and
had advanced noney to the father of the deceased on severa

occasi ons; he was unable to return the noney to the appellant and
that he was falsely inplicated in the case.

The | earned counsel for the appellant urged that no
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reliance can be placed on the evidence of PW, PW and PW5, being
close relatives of the deceased; the evidence given by themas to
denmand of dowy was too general and vague; their evidence
suffered fromcontradictions on material points and they had
notive to speak against the appellant. He further submtted that
both the courts have failed to see that the econom c condition of
the appell ant was nuch better than that of the parents of the
deceased and there is no evidence to show as to how the parents
rai sed noney and whether they paid noney at all to the appellant
as dowy. The learned counsel strongly contended that there was
no definite evidence to show that Suman was subjected to cruelty
or harassnent by the appellant soon before her death for, or in
connection with any demand for dowy to attract offence under
Section 304-B I PC, even the letters said to have been witten by
deceased Suman (Exbt. D/3 and P/9) do not support the case of the
prosecution; in the absence of satisfying the ingredients of

of fence under Section 304-B | PC, order of conviction passed and
sent ence inmposed on the appel |l ant. cannot be sustai ned.

The | ear ned counsel for the respondent-State, in
opposition, subnitted that the trial court as well as the High
Court were justified in convicting the appellant on the basis of
the evi dence brought on record.

We have given our attention and consideration to the
subm ssi ons nmade by the | earned counsel for the parties.
Normal ly this Court will be slow and reluctant, as it ought to
be, to upset the order of conviction of the trial court as
confirmed by the Hi gh Court appreciating the evidence placed on
record. But in cases where both the courts concurrently recorded
a finding that the accused was guilty of an offence in the
absence of evidence satisfying the necessary ingredients of an
of fence; in other words, when no of fence was nmade out, it becones
necessary to disturb such an order of conviction and sentence to
neet the demand of justice. I'n_order to convict an accused for an
of fence under Section 304-B IPC, the follow ng essentials nust be
sati sfied:

1) The death of a wonan nmust have been caused by burns or
bodily injury or otherw se than under nornal circunstances;

2) Such death rnust have occurred within 7 years of her
marri age;
3) Soon before her death, the woman nust have been subj ected

to cruelty or harassment by her husband or by rel atives of
her husband;

4) Such cruelty or harassnent nmust be for or in connection
with demand of dowry.

It is only when the aforenentioned ingredients are
est abl i shed by acceptabl e evidence such death shall be called
dowry death and such husband or his relative shall be deenmed
to have caused her death. It may be noticed that punishnent for
the of fence of dowy death under Section 304-B is inprisonnent of
not less than 7 years, which nmay extend to inprisonnment for |ife.
Unl i ke under Section 498-A | PC, husband or relative of husband of
a wonan subjecting her to cruelty shall be liable for
i mprisonnment for a termwhich may extend to three years and shal
also be liable to fine. Nornmally, in a crimnal case accused can
be puni shed for an of fence on establishnent of conm ssion of that
of fence on the basis of evidence, nmay be direct or circunstantia
or both. But in case of an offence under Section 304-B | PC an
exception is made by deeming provision as to nature of death as
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dowy death and that the husband or his relative, as the case

may be, is deened to have caused such death, even in the absence
of evidence to prove these aspects but on proving the existence
of the ingredients of the said offence by convincing evidence.
Hence, there is need for greater care and caution, that too
having regard to the gravity of the punishnent prescribed for the
said offence, in scrutinizing the evidence and in arriving at the
conclusion as to whether all the above nmentioned ingredi ents of
the of fence are proved by the prosecution. In the case on hand,
the | earned counsel for the appellant could not dispute that the
first two ingredients mentioned above are sati sfi ed.

We have now to see whether the remmining two ingredients
are also satisfied |ooking to the evidence on record. It is
unfortunate that the High Court in the first appeal, as expected
of it, did not analyse, evaluate and scrutinize the evidence for
reapprai sal. The H gh Court in a sunmary way wi thout discussing
the oral evidence of PW4, PW5 and PW6 mainly on the basis of
whi ch t he appel | ant 'was convicted, has stated that the ora
evi dence of ‘these three witnesses is consistent with the contents
of the letter Exbt. P/9. The H-gh Court al so observed that
i medi ate cause for Suman to bring an end to her life was the
conduct of the husband in bringing the girls of doubtfu
character to his house. Having said so, the H gh Court did not
di scuss and record /reasons as to whether the deceased was
subj ected to cruelty for and in connection with demand of dowy
soon before her death. It sinmply concluded that it had been
proved that the accused denanded an ampunt of ‘Rs. 20, 000/- as
dowy fromthe parents of Suman through her and subjected her to
mental cruelty in connection with that demand. Wen there was
serious challenge as to the demand of an anmount of Rs. 20, 000/ -
as dowy without discussing the evidence on this point such as
whet her the parents of the deceased were capabl e of ‘arranging for
Rs. 20, 000/- and whether there was the so-called demand soon
before the death of Suman was proved or not, the Hi gh Court
shoul d not have concl uded that Suman was subjected to cruelty for
or in connection with demand of dowy and that too when there was
no evidence to support the said conclusion which resulted in
grave consequences. The Hi gh Court has sinply confirmed the
finding of the trial court holding the appellant guilty of the
of fence. It is under these circunstances, it has becone
necessary for us to look at the material and rel evant evi dence
br ought on record.

Bef ore proceeding further, we may indicate here that during

the course of the argument, after going through the evidence, the
| earned counsel for the appellant was not able to pursue that the
deceased was not subjected to nental cruelty on account. of the
appel l ant bringing the girls of bad character to his house but he
hastened to add that the prosecution utterly failed to establish
the demand of dowry by the appellant and that the deceased was
subjected to cruelty for and in connection with demand of dowy.
In this view, we focus our attention, in particular, to the |ast

i ngredi ent of the offence.

PW 1, Satyapal, in his evidence has stated that the

appellant is a landlord and runs a shop; his two brothers are on
good posts in Air Force; the economic condition of PW5, the

fat her of the deceased, was nornal; the deceased whenever used to
cone to village, did not nake any conplaint. PW4, nother of the
deceased, has stated before the court in her evidence that since
after the marriage, the appellant was harassing the deceased; in
the nmonth of June, 1995, the appellant had asked Suman to bring
Rs. 20,000/- from her parents and they had told Suman that they
will give Rs. 20,000/- after naking arrangement; on 27.8.1995 at
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7.30 P.M Sunman nade a tel ephone call from Bhopal to Saharanpur
and told her that the appellant was thinking of other girls and
two girls had cone with himin the house and those girls caused
marpit with her and, therefore, she should send her father with
Rs. 20,000/; she has admtted in the cross-exam nation that no
demand of dowy was nade by the accused at the tine of marriage;
her husband is running the shop of watch repairs, earning Rs.
100- 150/ - per day; she has 5 sons and 3 daughters; 2 brothers of
the appellant are Engineers in the Air Force and the financia
condi tion of the appellant, his father and brothers is very good.
She has further stated that after the marriage during the life
time of suman, she did not go to Bhopal; she had gone to Bhopa
after two nonths of the death of Suman, only then police had
recorded her statenment; she has also stated that | have no
phone in nmy house. This is wong to say that Sunan had not nade

a tel ephone call to ne. | do not know as to whether, after
heari ng the phone of suman, ny husband had made the arrangemnent
of rupees twenty thousand. | did not tell ny husband that Suman

has asked for rupees ten thousand. . Even | did not tell mnmy son
Madan about this that Suman has asked for ten thousand rupees.

It has cone in the evidence that Suman has two children. PWA4
has stated that she knows reading and witing but pleaded

i gnorance whet her there is a bank account of them PWJ5, father
of Suman, has stated that on 27.8.1995, there was a tel ephone
call of Suman and his wife attended the telephone call in the
house of his nei ghbour and she had tol d himthat Suman told her
on tel ephone that she was very much disturbed; two girls had cone
to her house who beat her and that everything cannot be told on
tel ephone and that she shoul d send father soon. « He al so stated
that the appellant used to demand noney from Suman, therefore, at
that tinme when he went to Bhopal from Saharanpur, he had taken a
sum of Rs. 10,000/- with himwith the idea to settle the dispute
bet ween t he appellant and Suman. |In cross-exam nation, he has
stated that he had not told the Magistrate at that tine that he
had brought Rs. 10,000/- at the tinme of incident; there were
material om ssions. Wen confronted, he was not able to say why
they were not recorded in Exbt. D)4. He contradicts hi's own
report made in Exbt. P/7 stating that he had not got wittenin
that report that upto six nonths after the marriage, the

behavi our of the appellant and Suman remai ned good. ~ Wen he was
guestioned as to why material facts were not witten in the
report Exbt. P/7, he says because on that day he was to receive
the dead-body of Sunman. PWG6 is the brother of Suman. He also
has stated that Sunman had tel ephoned on 27.8.95 that her father
shoul d go to Bhopal as she was very nuch disturbed. He was not
able to say why it was not stated in the statenent Exbt. D/ 6 that
when he and his father came to Bhopal, they had brought Rs.
10,000/-. Both the courts have found that Exbt. D/3 and P/9 were
the letters witten by Suman. The marri age between the appel | ant
and Surman took place on 19.3.1991. Exbt. D)3 is a detailed
letter running into three pages. The very first sentence of the
letter shows that the appellant and Suman were confortable and in
the entire letter there is no conplaint or grievance of Sunman
what soever agai nst the appellant. Exbt. P/9 is the letter
witten by Suman to her father before her death and recovered
fromthe house at Bhopal. The said letter reads as follows: -

The further information is this that | amvery
sad. Papa Ji | amvery nuch disturbed. The
nonent you receive this letter, please cone at
Bhopal inmmediately. Sunil has started bad
work. The girls daily conme in the house. They
give me threats. Papa ji if you do not cone
then | may do anything. |If you have a little
care of your daughter then you will certainly
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cone. Sunil taunts ne daily that your nother
and father are not going to ask about your well
being. If you like then you pl ease being one
brother. Rest of the things shall be disclosed
when you cone in Bhopal. Papa you pl ease speak
in support of your daughter. You will not
speak anyt hing which may give support to Suni
and father-in-law. You please nake a tel ephone
when you cone. | will cone to receive you at
the Railway station. Durga bhaiya you pl ease
speak about this in the house of Manma Jl.

As can be seen fromthis docunent on which rmuch reliance is

pl aced by both the courts, there is absolutely nothing to

i ndi cate about the denmand of dowy and there is not even a

whi sper about the same. |f Suman was pressed by her husband to
get money and if that was the cause for her sadness or
difficulty, she could not have mssed to wite about the sane,
that too having witten about the bad work of appellant and his
bringing girls to the house. -~ Wth this evidence on record, it is
cl ear that

(i) There is no evidence of demand of dowy or subjecting Sunman
to cruelty for, or in connection with dowy other than

general , vague and /i nconsi stent statenents of interested

and notivated witnesses PW 4, 5 and 6, being the parents

and brother of Suman;

(ii) Not a single nenber, neighbour or a relative of parties
ei ther at Bhopal or at Saharanpur has cone forward to speak
about subjecting Suman to cruelty by the appellant in

relation to demand of dowry;

(iii)lt is the evidence of PW 4, 5 and 6 that Suman had
tel ephoned on 27.8.1995, a day earlier to her death; PW4,
not her of Suman had tal ked on tel ephone in the house of

nei ghbour; Sunman told her that she was very nuch di'sturbed
on account of two girls brought to her house who beat her
at that tine also Suman did not tell her nother PW4 about
demand of an amount of Rs. 20, 000/- by the appellant;
nei t her the nei ghbour, in whose house PW4 received the

tel ephone call, was exam ned nor any docunent was produced
such as the tel ephone bill etc. to show that at |east there
was a call on that day at that tinme fromthe tel ephone
nunber from whi ch Sunman tal ked to her nother PW4 on

t el ephone nunber in the house of neighbour; Suman talking
on tel ephone with PW4 on that day itself is not proved,;

(iv) It has come in the evidence of these witnesses that the
appel l ant and his fam |y nenbers were well -pl aced

financially and the parents of Suman have big fam ly, were

not that confortable financially;

(v) There was no demand of dowy at the tine of marriage in
1991. Two children were born to them There was no

conpl ai nt of denand of dowy even in the letter Exbt. D3

dated 9.3.1995 witten by Sunan to her father and brother
Similarly, no nention was nade about demand of dowy in her
letter Exbt. P/9, said to have been witten soon before her

deat h;

(vi) there is no evidence as to how father of Suman arranged
noney of Rs. 20,000/- or 10, 000/-;

(vii) PW4 did not tell PW5 after receiving tel ephone call from
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Suman on 27.8.1995 that any anmount was demanded by the
appel l ant. Even so PW5 states that he had carried with
himRs. 10,000/-. The H gh Court says that oral evidence
of these witnesses PW 4, 5 and 6 is consistent with Exbt.
P/9. As already noticed above, in Exbt. P/9 there is
not hi ng to show about demand of dowr y/anopunt;

(viii)There are material contradictions and serious om ssions in
the statements of PW 4, 5 and 6, as can be seen fromtheir
evi dence;

(ix) The conduct of the appellant bringing girls of bad
character to his house and those girls troubling Suman
appear to be the cause of her msery. Fromthe evidence
brought on record that Suman was subjected to nenta
cruelty on account of the sane is clear but there is
nothing to establish that this nental cruelty was for and
in connection with demand of dowry; nmay be Suman coul d not
wi t hstand ‘and t ol erate conduct of her husband of being in
the conpany of other girls of bad character and may be on
account of the sane, she has put an end to her life;

(x) PW 4, 5 and 6, on account of Suman havi ng di ed of burns,
obvi ously were angry against the appellant and had every

reason to involve the appellant for the of fence under

Section 304-B | PC

It is unfortunate that trial court did not properly and

obj ectively consider the evidence to reach a conclusion that the
appel lant was guilty of the offence. It may be also noticed here
that the appellant was acquitted for the charge under Section 306
| PC. The High Court, as already stated above, did not re-

appreci ate the evidence as first court of appeal on crimnal side
and has di sposed the appeal in a sunmary way, confirmng the
order of conviction and sentence passed by the trial court. In
the light of what is stated above, in our view, both the courts
conmitted serious and manifest error in concluding that the
appel l ant was guilty of the offence when the crucial and
necessary ingredient that the deceased Suman was subjected to
cruelty or harassnent by himsoon before her death for or in
connection with demand of dowy was not established and also

| ooking to the evidence and circunstances cunul atively. ‘Under
these circunstances, the inpugned judgnent is unsustainable as it
suffers frominfirmty and illegality as indicated above

In view of what is stated above, this appeal is entitled to
succeed. The impugned judgnent of the Hi gh Court confirnming the
order of conviction and sentence passed by the trial court is set
aside. The appellant is acquitted. He be set at |iberty
forthwith if he is not required in any other case.

[ Shivaraj V. Patil]

Cct ober 11, 2001.




