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Is the execution petition filed by the appellant barred
by limtation is the question that ~arises for determnation in
this appeal. The High Court having answered the question
in the affirmative the decree-holder has filed this appea
assailing the order of the Hi gh Court.

The factual backdrop of the case rel evant for
appreciating the points raised may be shortly stated thus :

The predecessor in interest~ of the decree-holder filed
the suit against the judgnent-debtor, O S.No.35/1965, for
specific performance of the contract of sale dated 7.2.1964.
The suit property was described as 13 grounds and 491 sq.
ft. on measurement and denarcation. The suit was decreed
on 23rd July, 1966. The said decree reads as follows:

(1) The def endant do neasure and
denmarcat e the boundaries for 13 grounds
and 491 sq. ft. in the property described
hereunder on or before 23.9. 1966.

(2) That the plaintiff do deposit into court on
or before 23.9.1966 the bal ance of the sale
price for 13 grounds and 491 sq. ft. on

nmeasur enent and denarcati on

(3) That on such neasurenent and

demarcati on and fixation of the price and
on deposit the defendant do execute the

sal e deed in respect of the suit house-sites
in favour of the plaintiff at her costs as
agreed and in default the court do execute
the sale deed on application of the plaintiff
and the cost of the execution of such sale
deed be recovered fromthe defendant.

(4) That the defendant do pay to the
plaintiff the sumof Rs.1,423/- being costs of
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this suit and do bear his own costs of
Rs. 507. 50.

The decree-hol der deposited the bal ance of the sale
price by 23.9.1966 but the measurenent and demarcation
was not done by the judgnent-debtor on or before
23.9.1966, the tine fixed for the purpose. After a | apse of
nore than six years the nmeasurenent and denmarcati on of
the I and was done by the judgnent-debtor in the year 1973.
Thereafter the decree-holder filed the execution petition on
19.4.1980 being E. P. No.346/1981 for executing the decree
for specific performance of the contract praying therein to
direct the judgnent-debtor to execute the sale deed as per
the draft sale deed produced in the Court by the decree-
hol der and in default to cause the execution of the sale deed
by the court.

The judgment-debtor in the objection filed against the
execution petition raised the question of limtation. It was the
case of thejudgnent-debtor that the decree becane
enf orceable onand from 23.9. 1966 by which date the
decr ee- hol der had deposited the bal ance consideration. I|f
the judgnent-debtor had failed to neasure and denarcate
the |l and the decree-hol der shoul d have noved t he executing
court for the purpose.

It was the contention of the decree-hol der that since

the condition regarding nmeasurenent and demarcati on of

the land was conplied by the judgment-debtor only in 1973
the period of 12 years is to be conputed fromthat date and
on such conmputation the execution petition filed on
19.4.1980 was within tine.

The Executing Court accepted the case of the decree-
hol der and hel d that the decree under execution was a
condi tional decree which becane enforceable when the
j udgrent - debt or measured and denarcated the | and in 1973
and therefore the execution petition was not barred by
[imtation vide the order dated 16.2.1982.

On appeal by the judgment-debtor the Additiona
District Judge, Tiruchirapalli, by the order passed on
6.8.1985 all owed the appeal and set aside the order passed
by the Executing Court holding, inter alia, that it was not
possi bl e to conclude that just because the judgnent-debtor
had not neasured and denarcated the property the decree-
hol der had not acquired any right to execute the decree.

The appell ate court was of the viewthat if thel contention of
the decree-holder is accepted it would nean that in case the

j udgrment -debtor intentionally did not fulfil the condition

i mposed on himin the decree he could defeat the fruits of

the decree for the decree-hol der and avoid the execution of
the sale deed in his favour. The appellate court took the
view that since the decree-hol der after obtaining the decree
on 23.9.1966 has not executed the decree within 12 years
fromthat date the petition is barred by linmtation

Feel ing aggrieved by the order of the appellate court
the decree-holder filed the revision petition before the High
Court at Madras assailing the said order

The Hi gh Court on consideration of the points raised
confirmed the order passed by the appellate court. The High
Court observed that there is no condition in the decree that
the judgnent-debtor can neasure and demarcate the | and
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as and when she pl eases and t he decree-hol der could

approach the Execution Court only after such neasurenent

and demarcati on. Therefore, the Execution Petition filed on
19.4.1980 was beyond the period of 12 years from

23.9.1966 and hence it was liable to be disnissed

as time barred. The revision petition filed by the decree-
hol der was di sm ssed. The said order is under challenge in
this appeal filed by the decree-hol der

The provision of Limtation Act, 1963 which is
applicable in this case is Article 136 which reads as under
Descri ption

of application

Peri od

of

Limtati

on

Ti me from which

period begins to

run

136. For the

execution of

any decree

(other than a

decree

granting a

nmandat ory

i njunction) or

order of any

civil court.

Twel ve

years

(When) the decree or
order becones

enf orceabl e or where the
decree or any

subsequent order directs
any paynent of noney

or the delivery of any
property to be nade at a
certain date or at
recurring periods, when
default in making the
payment or delivery in
respect of which
execution is sought,

t akes pl ace:

Provi ded that an
application for the

enf orcenent or

execution of a decree
granting a perpetual

i njunction shall not be
subj ect to any period of
[imtation.

As per the above statutory provision the period of 12
years is to be computed fromthe date when the decree or
order beconmes enforceable. The question is when did the
decree sought to be executed in the present case becone
enforceable ? Was it from 23.9.1966 when the period of two
nont hs for measurenent and denmarcati on of the land by the
j udgrent - debt or fixed under the decree expired or was it
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fromthe date in 1973 when according to the decree-hol der

the judgnent - debtor neasured and demarcated the | and ?

For consideration of this question it is necessary to have a
close ook at the decree. On reading the decree in its
entirety it is clear to us that in paragraph 1 thereof the Court
specifically issued a direction to the judgnent-debtor to
neasure and denarcate the boundaries of 13 grounds and

491 sq. ft. of land on or before 23.9.1966. 1In para 2 the
Court directed the plaintiff to deposit in the Court on or
before 23.9.1966 the bal ance of the sale price for 13

grounds 491 sqg. ft. of land neasured and demarcated. |In

par agraph 3 of the decree is incorporated the direction that
on such neasurenent and denmarcation and on deposit of

the anobunt fixed in the decree, the judgnment-debtor was to
execute the sale deed in respect of the suit sites in favour of
the decree-hol der at her cost as agreed and in default the
Court woul d execute the sale deed on application of the
decree-holder and the cost of the execution of such sale

deed was to be recovered from the judgnent-debtor. The

Court took care to fix the same date i.e. 23.9.1966 for both
the parties to conply with'the respective directions issued to
them under the decree; the judgnent-debtor to neasure

and demarcate the boundaries of the property and the
decree-hol der to deposit in Court the bal ance of the sale
price of the property so neasured and demarcated. The
execution of the sale deed was to be done after the parties
carried out the directions issued to themand that is what has
been stated in paragraph 3 of the decree, with the default
clause that in case the defendant failed to execute the sale
deed, on application of the plaintiff, the executing court was
to execute the sane and the cost was to be recovered from

t he defendant. Such a decree cannot be said to be a
conditional one, in the sense that the plaintiff could not
enforce his rights under the decree till defendant carried out
the direction under the decree for measurenent and

demarcati on of the |and.

The position is well settled that ordinarily ' a decree
becones enforceable imediately after the judgnent is
pronounced. However, there may be situations when a
decree may not be enforceable on the date it is passed.

Usually this situation arises where in the decree itself the

ri ght of the decree-hol der depends on happening of certain
event or on fulfillment of certain other conditions by the
parties in the case or by an external agency, under any
provision of law. This position has been clarified in the case
of WRB. Essential Commmodities Supply Corpn. Vs. Swadesh

Agro Farm ng & Storage Pvt. Ltd. and Another (1999) 8 SCC

315). Therein this Court repelling the inpression that a
decree becones enforceable only when it is drawn up  and

si gned, observed:

Froma perusal of the article extracted above, it is
clear that for execution of any decree (other than a
decree granting a mandatory injunction) or order of a
civil court, a period of 12 years is prescribed; colum
3 contains two linbs indicating the time from which
the period of Ilimtation begins to run, that is, the
starting point of limtation; they are (i) when the
decree or order becones enforceable, and (ii) where
the decree or any subsequent order directs any
paynment of noney or the delivery of any property to
be made at a certain date or at recurring peri ods
when default in making the paynent or delivery in
respect of which execution is sought, takes place.
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The proviso says that there shall be no period of
limtation for enforcement or execution of decree
granting a perpetual injunction. W are concerned

here with the first of the above-nentioned starting

poi nts, nanely, when the decree or an order

beconmes enforceable. A decree or order is said to be
enforceable when it is executable. For a decree to

be executable, it nust be in exi stence. A decree
woul d be deened to cone into existence

i medi ately on the pronouncenent of the judgnent.

But it is a fact of which judicial notice may be taken of
that drawi ng up and signing of the decree takes sone
time after the pronouncenent of the judgnent; the

Code of Civil Procedure itself enjoins that the decree
shal | be drawn up expeditiously and in any case

within 15 days from the date of the judgnent. |If the
decree were to bear the date when it is actually
drawn up and signed then that date will be

i nconpatible with the date of the judgnent. This
i ncongruityis taken care of by Order 20 Rule 7 CPC
which, inter alia, provides that the decree shall bear
the date and the day on which-the judgnment was
pr onounced.

XXX XXX XXX

It follows that the decree becane enforceabl e
the nmonent the judgnent is delivered and nerely

because there will ‘be delay in drawing up of the
decree, it cannot be said that the decree is not
enforceable till it is prepared.  This is so because an

enforceabl e decree in one formor the other is
available to a decree-holder fromthe date of the
judgrment till the expiry of the period of linitation
under Article 136 of the Limtation Act.

XXX XXX XXX

Under the schenme of the Linitation Act,
execution applications, |ike plaints have to be
presented in the court within the tine prescribed by
the Limtation Act. A decree-hol der does not have the
benefit of exclusion of the tinme taken for obtaining the
certified copy of the decree |like the appellant who
prefers an appeal, nuch | ess can he claimto deduct
time taken by the court in drawing up and signing the
decree. In this view of the matter, the H gh Courts of
Patna and Calcutta in Chandra Muli Deva v. Kunmar
Bi noya Nand Singh (AIR 1976 Pat 208) and
Sunderl al & Sons v. Yagendra Nath Singh (AR
1976 Cal 471) have correctly laid down the law, the
opinion to the contra expressed by the H gh Court of
Calcutta in Ram Kri shna Tarafdar v. nemai Krishna
Tarafdar (AIR 1974 Cal 173) is wong. Section 5 of
the Limtation Act has no application; Section 12(2)
of the Limtation Act is also inapplicable to an
execution petition. If the tinme is reckoned not fromthe
date of the decree but fromthe date when it is
prepared, it would ambunt to doing violence to the
provisions of the Limtation Act as well as of Oder 20
and Order 21 Rule 11 CPC which is clearly
i mper m ssi bl e.

Taki ng note of exceptions in certain cases to the
general rule referred to above this Court observed:
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There may, however, be situations in which a
decree nay not be enforceable on the date it is
passed. First, a case where a decree i s not
execut abl e until the happening of a given
contingency, for exanple, when a decree for
recovery of possession of imovable property

directs that it shall not be executed till the standing
crop is harvested, in such a case time will not begin
to run until harvesting of the crop and the decree
becomes enforceable fromthat date and not from

the date of the judgnent/decree. But where no
extraneous event is to happen on the fulfilment of

whi ch al one the decree can be executed it is not a
conditional decree and is capable of execution from
the very date it is passed (Yeshwant Deorao

Deshrmukh v. Wl chand Ranthand Kot hari (AR

1951 SC 16). Secondly, when there is a |legislative
bar for the execution of a decree then enforceability
wi || commence when the bar ceases. Thirdly, in a
suit for partition of inmmovable properties after
passi ng of prelimnary decree when, in final decree
proceedi ngs, an order is passed by the court
declaring the rights of the parties in the suit
properties, it is not “executable till final decree is
engrossed on non-judicial stanp paper supplied by
the parties within the tinme specified by the court and
the sane is signed by the Judge and sealed. It is in
this context that the observations of this Court in
Shankar Bal want Lokhande v. Chandrakant

Shankar Lokhande (1995) 3 SCC 413) have to be
under st ood. These observations do not apply to a
noney decree and, therefore, the appellant can

derive no benefit fromthem

(Enphasi s suppl ied)

The | earned counsel for the appellant placed strong
reliance on a Full Bench decision of the Allahabad H gh Court
in the case of Abdul Rashid v. Sri Sitaramgji Mahara;

Brajman and ors. ( AIR 1974 Al 275). In para 8 of the
judgnment the H gh Court observed that the basic test is

whet her there is a right available to the decree-holder to
apply for execution imediately or the fulfillnent of sone
condition is a condition precedent and further, whether the
terns of the decree cast any obligation on the decree-hol der
to conply with that condition within a specified period; where
no such period is specified the execution of the decree nust
be deened to remain in abeyance and the linmtation would
conmmence only fromthe date when the plaintiff chooses to
conply with the condition. The Hi gh Court drew support from
the | anguage of Article 136 of the Limtation Act as giving a
| egi sl ative approval to the view that the Limtation remains in
abeyance so long as the contingent condition is not

per f or med. Interpreting the decree in that case the High
Court observed In the instant case there was a clear
obstacle to the i nmedi ate execution of the decree. Under
the terms of the conpronise decree it was obligatory for
the decree-holder to serve two nobnths notice on the

j udgrment -debtor calling upon him to renove the
constructions and delivering possession that the decree-

hol der was entitled to execute the decree for possession

i mredi ate execution of the decree was therefore negatived
by the terns of the conprom se decree.
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This decision in our view is clearly distinguishable on
facts. Even accepting the principles referred to therein it
cannot be said that in the present case the decree passed
was a conditional or contingent one.

The fixation of periods of |limtation are bound to be to
sone extent arbitrary and may at tines result in hardship

But in construing such provisions equitable considerations
are out of place and the strict grammatical, neaning of the
words is the only safe guide. (See AIR 1932 PC 165). The
decree was enforceable i mediately after the date specified
in the decree i.e. 23.9.1966 for the decree-holder to deposit
the consideration noney. If the direction given in the decree
to the judgnent-debtor to neasure and demarcate the | and

by that date (23.9.1966) was not conplied with the decree-
hol der was free to execute the decree. The steps to be
taken by the decree-holder in this regard are provided in
Order 21 Rule 34(1) CPC

I'n the case in hand a specified date was nentioned in
the decree for the judgnent-debtor to carry out the
aforenmentioned directioni.e. 23.9.1966 and if he failed to
carry out the direction it was open to the decree-holder to
seek help of the executing court for neasurenent and
demarcation of the/land, and thereafter, to get the sale deed
executed by the judgnent-debtor if possible or by the Court
i f necessary. The decree-hol der for reasons best known to
hi m did not choose' to execute the decree till April 1980. 1In
the facts and circunstances of the case and on a fair
readi ng of the decree in the context of the provisions of
Article 136 of the Limtation-Act the conclusion is
i nescapabl e that the execution petitionwas filed after expiry

of the period of limtation prescribed under the Act. The
Appel l ate Court was right in dismssing the execution petition
as tinme barred and the H gh Court committed no illegality in

confirmng the said order.

In the result this appeal being devoid of nerit is
di smissed. There will however be no order as to costs.

o J.
(D.-P. Mohapatr a)

o
(K. G Bal akri shnan)

Cct ober 30, 2001




