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Thi s appeal by special |eave is by the tenant. The suit

prem ses were taken on rent by the appellant at a rent of Rs.1500/-

per year for the purpose of running an oil mll. After the expiry of
period of |ease, the tenancy continued. The respondent-landlord filed
an application on 25.11.1981 under Section 15(2)(ii) of Hyderabad

Houses (Rent, Eviction and Lease) Control Act, 1954 (for short 'the
Act’) before the Controller for the eviction of the appellant on the
ground of default in paynment of rent since 1.11.1978 till the date of
filing of the application. Prior to the filing of the present eviction
application, the respondent filed a Cvil Suit on 11.08.1981 for
recovery of arrears of rent for the period between 1.11.1978 to
29.9.1981 amounting to Rs.4250/- and on 7.10.1981 appel | ant

appeared before the court and deposited the amount whi'ch was

accepted by the respondent. Both the Rent Controller and the

appel l ate authority held that the appellant was a defaulter and
accordingly ordered for his eviction. The Revision Petition filed by the
appel | ant-tenant before the Hi gh Court under Section 26 of the Act

was al so rejected by the inpugned judgnent.

We nay state here that by order dated March 3, 2000,
this court recorded the admtted position that possession of the suit
prem ses was al ready obtained by the respondent, therefore, directed
that pending this appeal, respondent shall neither alienate the
property nor induct anyone else in the suit property till final disposa
of the appeal

We have heard the | earned counsel for the parties.

The short question to be decided in this appeal is whether

the appellant was a willful defaulter of the rent on the date of filing of
the application for eviction. Fromthe inpugned judgnent, we find that
the contention raised on behalf of the landlord that after the expiry of
the yearly | ease the appell ant becanme a nonthly tenant was rejected

by the Hi gh Court holding that the appellant-tenant continued to be a
yearly tenant. According to the High Court rent was to be paid within
one nonth after end of the yearly tenancy. |In arriving at the above
deci sion, the High Court relied on sub-section (2) of Section 15 of the
Act. On the question of default, the Court was of the view that there
were two defaults, first one being on the conpletion of the year from
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1.11.1978 to 20.10.1979 and second being from21.10.79 to

7.10.1980. It was held that there was a clear default on the part of
the appellant as the arrears of rent was paid by the appellant when
he appeared in the regular Cvil Suit on 7.10.1981 and not within one
nonth of the end of the yearly tenancy. The H gh Court also found
fault with the appellant as after filing of the application for eviction the
| andl ord was required to file civil suits for recovery of rent for
subsequent periods and therefore held that tenant did not care to pay
rent as and when it becanme due to avail the protection of the
provisions of law. On these facts it was held that the default was
willful.

Learned counsel for the appellant has contended that as
before the date of the filing of the application for eviction, the rent for
the period in question was paid by the appellant to the respondent-
landlord in the civil suit which was filed for recovery of the arrears of
rent, the application for eviction was not naintai nable. Per contra,
| ear ned counsel for the respondent has strenuously urged that
appel | ant ‘never paid rent on the due date and the respondent had to
file civil suit for recovery of rent and therefore appellant was a willful
defaul ter. In support, |earned counsel has placed reliance on two
decisions of this court in S. SundaramPillai & Others versus V.R
Pattabi raman & Others 1985 (1) SCC 591] and Teegal a
Sat yanar ayana versus G S.” Bhagwan [1994 Supp (3) SCC 741]. It
is not disputed that arrears of rent from1l. 11. 1978 were accepted by
the landlord in the said civil suit wthout any protest. W nay state
here that all the courts bel ow accepted that the rent for the period in
guestion was received by the |l andl ord before filing of the present
eviction petition but found the appellant to be defaulter as he did not
pay rent on the due date and also after filing of the eviction petition
for which the landlord had tofile civil suits.

Learned counsel for the appellant has placed reliance on
a decision of three Judge Bench of this Court in S. SundaramPilla
& OGthers versus V.R Pattabiraman & Others [1985 (1) SCC 591].
In that case though the tenant had conmtted default but he had paid
the entire rent before filing of the suit by the landlord. The court
observed that in fact, the suit for eviction was filed by the | andlord
only to penalise the tenant for having defaultedin the past and,
therefore, it was held that such a suit cannot be entertained because
once the entire dues are paid to the landl ord, the cause of action for
filing of a suit conpletely vani shes.

Next decision of this court, which has been pl aced before
us by the | earned counsel for the appellant-is in K A Ramesh &
O hers versus Susheela Bai & Others [1998 (3) SCC 58]. In that
case arrears of rent were due fromJuly, 1988 to Decenber, 1988.
Before filing of the eviction petition, the tenant made full paynment of
arrears of rent by bank draft, which was accepted by the Iandlord. On
these facts it was held that there was no default at all, much |ess
willful default on the part of the tenant in paying the rent for the
nont hs in question and, therefore, the application for eviction ought
to have been sumarily rejected. It was urged on behalf of the
| andl ord that even during the pendency of the eviction proceeding
there was default on the part of the tenant as no rent was pai d and,
therefore, tenant was liable to be evicted. The court rejected the
contention inter alia on the ground that as the eviction petition
becarme i nfructuous, for subsequent default eviction cannot be
or der ed.

We are of the opinion that in the case in hand at the tine
of filing of the present eviction petition, |andlord had no cause of
action as the arrears of rent were paid and accepted by the | andlord
and, therefore, the petition becane infructuous and liable to be
rej ected. For subsequent default also eviction cannot be ordered in
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view of the stated | egal position and in absence of any |egal provision
inthe Act. In view of the above |egal position, the contention of the

| earned counsel for the respondent has no substance. This

contention is also not sustainable in view of the decisions of this court
in S. Sundaram Pillai (supra) and Teegal a Satyanarayana (supra).

Learned counsel for the respondent has further
contended that the application for eviction was filed on 25.11.1981
and for the said nonth of Novenber no rent was paid. The tenancy
was a yearly one and, therefore, there was no question of default of
rent for one nonth as rent for the entire year was to be paid within
one nonth fromthe end of the yearly tenancy. Therefore, this
contention is al so unsustai nable. Mreover, this plea was raised for
the first tinme in this appeal

For the reasons stated above, we find nerit in the present
appeal and accordingly it is allowed by setting aside the inpugned
j udgrment and judgrments of the Appellate Court and the Rent
Control |l er and consequently the application for eviction shall stand
di sm ssed. W further direct the respondent to hand over the suit
prem ses to the appellant within three nonths fromtoday.
Consi dering the facts and the circunstances of the case we direct the
parties to bear their own cost.

[S. N Phukan]

January 09, 2002




