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These appeal s by special |eave are directed agai nst the
order dated 21.7.2000 of the Hi gh Court of Judicature at
Jabal pur in Election Petition No. 3 of 1998 as well| as agai nst
the Order dated 31.1.2001 in the said Election Petition. The
appel l ant is the successful candi date from Chhi ndwara Lok
Sabha Constituency in the State of Madhya Pradesh. . The
respondent filed an Election Petition, which was registered as
El ection Petition 3 of 1998 i npugning the election of the
appel l ant al |l egi ng corrupt practice under Section 123(6) of
the Representation of Peoples Act (hereinafter referred to as
"The Act"), in as nuch as the appellant is alleged to have
i ncurred or authorised expenditure.in contravention of
Section 77 of the Act. It may be stated, apart fromthe
af oresaid all egation of corrupt practice, there was no other
allegation in the Election Petition. The appellant had won the
el ection by defeating his nearest rival by 1,53,398 votes. In
the Election Petition the appellant filed two applications
seeking dism ssal of the Election Petition on the ground-that
the said Petition does not disclose material facts with regard
to alleged corrupt practices, as required under Section 83 of
the Act. It was also wurged that the acconpanying affidavit i's
too vague and is not in accordance with the proviso to
Section 83 of the Act. The appellant also prayed that severa
par agr aphs of the El ection Petition should be deleted as it has
no connection with the allegation of corrupt practice within
the anbit of Section 123(6). It was al so prayed that the
El ection Petition having not disclosed any triable issue, the
same is liable to be dism ssed. The |earned judge, who had
been appointed as El ection Tribunal, by his order dated
21.7.2000 cane to hold that the pleadings in paragraphs3, 4,
5, 9, 15, 16, 17, 18 and 19 are wholly unnecessary and
frivol ous and deserve to be struck down, and accordi ngly
directed for striking out those paragraphs. But so far as the
al l egation of corrupt practice on the ground, that the anopunt
spent exceeded the ceiling on el ection expenses, the | earned
Judge canme to hold that the material facts with regard to the
i ngredi ents of the cause of action for the alleged corrupt
practice has been disclosed, and therefore, the El ection
Petition cannot be dismissed in linmne. The appellant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

8

thereafter filed yet another application seeking review of the
af oresai d order dated 21.7.2000, and that Review Application
was rejected by Order dated 31.1.2001, and hence the present
appeal s.

M. K K. Venugopal, the |earned senior counsel
appearing for the appellant contended, that the validity of
Expl anation 1 to 77(1) of the Representation of Peoples Act,
1951 having been up held by this Court in the case of Dr. P.
Nal | a Thampy Terah vs. Union of India - 1985 (Supp.)

Supreme Court Cases 189, wunless an Election Petition

contains avernment to the effect that the returned candi date,
either has incurred or has authorised expenditure to be
incurred by the election agent, nore than the ceiling

prescri bed under the Act, a nere vague allegation will not
make an El ection Petition maintainable to be tried under
Section 123(6) of the Act, and in the case in hand, after
striking out of the paragraphs as per the order of the High
Court, 'on the assertions nmade in the residue of the paragraphs
do not nake out an allegation of corrupt practice within the
ambit of Section 123(6) of the Act, and as such, the Election
Petition was liable to be rejected and the Hi gh Court
conmitted error in rejecting the said subnission of the

appel lant. M. Venugopal further contended, that the

al | egations of corrupt practice being quasi crimnal in nature,
the pleadings require a strict exam nation, and therefore,
there should not be any vagueness in the allegations nmade

whi ch a returned candi date woul d be required to neet.
According to M. Venugopal, on vague and general allegation

wi thout giving any particulars, it is difficult to hold that there
exists a triable issue, therefore the H gh Court commtted
error in not dismissing the Election Petition. According to
M. Venugopal the Election Petition cannot be entertained to
have a fishing and roving enquiry and, therefore, it is
obligatory on the Election Petitioner to give requisite facts,
details and particulars of the corrupt practice with exactitude,
and in the absence of such particulars the El ection Petition
nmust fail at the thresh-hold. M. Venugopal further urged
that on a true construction of Section 83 of the Act, nore
particularly, proviso to Section 83 [1][c], the source of
information is required to be given in the affidavit and the
same not havi ng been furnished there has been an infraction

of requirement of |aw and El ection Petition ought to have

been rejected on this ground al so.

M. Ramgjois, |earned senior counsel appearing for
respondents, on the other hand contended, that the materia
facts and material particulars are not one and the sane thing.
Material facts are those primary facts which discl ose the
cause of action and those primary facts have to be
specifically pleaded, and failure to do so will result in
rejection of the Election Petition. But if such naterial facts
have been pl eaded, then the rest would be a matter for tria
and, therefore, in the case in hand, since the Election Petition
did contain the material facts alleging that the returned
candi date had spent nore than the ceiling provided for, the
El ection Petition could not have been rejected at the thresh-
hol d, and on the other hand there exists a triable issue which
can only be adjudicated after evidence being lead. 1In this
view of the matter, the inpugned order of the Hi gh Court
does not suffer fromillegality requiring interference by this
Court. In support of his contention reliance is placed on the
decision of this Court in V.S. Achuthanandan vs. P.J.

Francis and another (1999) 3 Suprenme Court Cases 737.
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In view of the rival contentions tw questions arise for
consi deration: -

(1) After striking out of the paragraphs fromthe Election
Petition in pursuance of order of the Hi gh Court,

whet her on the residue of the avernents can it be said
that material facts leading to the allegation of corrupt
practice have been pl eaded or the allegations are such
that it would involve a chance or conjecture for the
Court to draw inference by adopting an invol ved

process of reasoning to arrive at a conclusion that the
Petition contains an avernment of expenditure beyond

the prescribed limt, and as such, a triable issue stil
exi sts.

(2) Whet her non-menti on of source of information in the
affidavit constitutes aninfraction of the provisions of
Section 83 of the Act, and as such is fatal to the

mai nt ai nabi l ity of an El ection Petition.

Conming to the first question, Chapter VIII of the Act deals
with election expenses.. Under Section 77 of the Act every
candi date at an election either by hinself or by his election
agent, is required to keep a separate and correct account of al
expenditure in connection with the election incurred or

aut horized by himor by his el ection agent between the date

on whi ch he has been nom nated and the date of declaration

of the result thereof. Sub-section (3) of Section 77 provides
that the total of the said expenditure shall not exceed such
amount as may be prescribed. The expression "prescribed"

has been defined in Section 2(h) to nean prescribed by the
rul es made under the Act. Under Section 123(6) of the Act

i ncurring excessive expenditure than the maxi mum anmount

prescri bed, would tantanount to corrupt practice. But the

sai d expenditure has to be incurred either by the candidate or
by his election agent or by a person authorized by him and
further such expenditure nust be between the date of
publication of the notification calling the election and the
date of declaration of the result thereof. Rule 90 of the
Conduct of Election Rules provides the maxi mum anount

that can be spent by a candidate or his authorised agent

under Section 77 and for a Parlianmentary Constituency, the
amount is specified in Colum (2) of the table in the State of
Madhya Pradesh. It nmay be stated that nere non-

di scl osure of the expenditure will not be a corrupt practice
but it is incurring of expenditure in excess of the prescribed
amount would be held to be a corrupt practice. On a

conbi ned readi ng of Section 77 and Section 123(6) of the

Act, it is explicitly clear that the excess expenditure nust be
i ncurred by the candi date or by any person authorised by the
candidate or his election agent. |n other words, an
expenditure incurred by a third person, who is not authorised
by a candidate or who is not an el ection agent of the

candi date, will not be a corrupt practice within the anbit of
Section 123(6) of the Act. It would, therefore, be necessary
to establish a corrupt practice, as contenplated under
Section 123(6) of the Act to plead requisite facts show ng

aut hori sation or undertaki ng of reinbursement by the

candi date or his election agent. |In the case of Dharti pakar
Madan Lal Agarwal vs. Rajiv Gandhi, 1987 (Supp.)

S.C.C. 93, this Court exam ned the allegations made in the

el ection petition and canme to hold that nere all egation that
several jeeps were plying in the constituency and that food
was given to the party workers, would not tantanobunt to an

al l egation of corrupt practice and, therefore, the election
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petition was held to be not naintainable. Expl anation (1) to
Section 77 in the context of expenditure incurred or

aut hori sed by the candi date bears consi derabl e significance

i nasmuch as voluntary expenditure incurred by friends,

rel ati ons or synpathisers of the candidate is not required to
be included in the candidate’s return of expenses unless
expenses were incurred in the circunmstances fromwhich it
could be positively inferred that the successful candi date had
undertaken that he would rei nburse the person, who incurred
the expenses. Wen maintainability of an election petition is
consi dered fromthe stand point as to whether nmaterials facts
have been pl eaded or not in a petition alleging corrupt
practice on the ground that expenses incurred by the

candidate is nore than the prescribed limt, it would be
necessary to aver the fact that the candi date has incurred the
expendi ture or has authorised any other person to incur the
expenditure or that his election agent has incurred the
expenditure and further the candidate has undertaken the
liability to reinburse. These would constitute the nateria
facts of ‘anelection petition, which is filed, alleging corrupt
practice within the anbit of Section 123(6) read with Section
77 of the Act and Rul e 90 of the Conduct of Election Rules.

We woul d, therefore, exani ne the residue of averments made

in the election petitionto find out whether such material facts
had in fact been averred in the election petition, so that a
triable issue can be said to subsist, which could be

adj udi cated upon, ' after evidence being lead.” Vague

assertion that an helicopter was used for a specified nunber
of flying hours and the standard charges for flying hour was
Rs. 53,000/- , would not necessarily constitute the materia
fact that the candi date has spent by way of hiring of the

hel i copter, an ampunt exceedi ng the ceiling provided under
Rul e 90 of the Conduct of Election Rules. -1n Dhartipakar
Madan Lal Agarwal vs. Rajiv Gandhi, 1987 ( Supp.)

S.C.C. 93, the Court exam ned the allegation that at |east 100
jeeps for 30 days and his workers with his consent used 40

j eeps and spent nobney on propaganda badges, |eaflets,

nmaki ng arrangenents for hol di ng neetings throughout

Amet hi constituency and noney was spent in providing food

to 100 workers of Rajiv Gandhi, which was not accounted for

in the election expenses return and cane to hold that the

al  egations contained therein do not nmake out any case of
corrupt practice. It was held in the aforesaid case that it is
necessary to plead requisite facts showi ng authorisation, or
undert aki ng of reinbursenment by the candi date or his

el ecti on agent and a nmere vague and general statenent that

the candi date and his workers with his consent spent nopney

in election in excess of the perm ssible ceiling would not be
sufficient to constitute corrupt practice. In V.

Nar ayanaswarny vs. C.P. Thirunavukkarasu, 2000 (2)

S.C.C. 294, a three Judge Bench of this Court exanined the

di stinction between naterial facts and material particulars
and ultimately cane to hold on fact that the election petition
had lacuna in material facts. The allegation in that case was
al so corrupt practice but relating to bribery and undue

i nfluence. But the Court observed that in a petition on the
al l egation of corrupt practice, the cause of action cannot be
equated with the cause of action, as is nornally understood
because of the consequences that followin a petition based

on the allegations of corrupt practices inasmich as an

el ection petition seeking a challenge to the election of a
candi date on the allegation of corrupt practices is a serious
matter and if proved, not only does the candidate suffer

i gnom ny, but he also suffers disqualification from standing
for election for a period that may extend to six years. After
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taking note of all the earlier decisions, the Court held that to
pl ead corrupt practice as contenplated by law it has to be
specifically alleged that the corrupt practices were

commtted with the consent of the candidate and that a
particul ar electoral right of a person has affected and it
cannot be left to tine, chance or conjecture for the Court to
draw i nference by adopting an invol ved process of reasoning.
Applying the aforesaid test to the residue of pleadings that

are available in the election petition, after striking of severa
par agr aphs pursuant to the orders of the Hi gh Court, it is
difficult for us to hold that the material facts in relation to the
al l eged corrupt practice within the ambit of Section 123(6)

read with Section 77 of the Act, have at all been pleaded, so
that the matter would be left to | ead evidence during trial. On
the other hand, vague assertion with regard to the use of
hel i copter and what are the standard charges of an helicopter
per flight hour have been nentioned on it. It has not been
specifically pl eaded that either the appellant had incurred the
expenditure anmpunting to a particular sumor has authorised

his agent to incur the same or that he has authorised any ot her
person to make t he expenditure which the appellant has
undertaken to reinburse.. The Hi gh Court in paragraph (11)

has cull ed out the residue of avernents in the petition which
were considered to be sufficient pleadings of the corrupt
practice within the anbit of Section 123(6) read with Section

77 of the Act. But on exami ning the avernent which renains

in the election petition after several paragraphs havi ng been
struck off, we do not find any averment on record, indicating
that the appellant either did incur the expenditure of hiring an
hel i copter for a specified nunmber of hours or that he has

aut horised his election-agent for hiring such helicopter or that
he has authorised any other person for hiring such helicopter

to whom he has undertaken to reinburse the anount. M.

Ramaj oi s, appearing for the respondents vehenently argued

that paragraph (6) of the el ection petition unequivocally
satisfies the material facts in relation to the allegation of
corrupt practice under Section 123(6) of the Act, but

paragraph (6) nerely states that the facts narrated bel ow
specifically would show that the expenses beyond the
maxi mum linmit as prescribed under Section 77 were actually
incurred by the returned candi date or he has authorised the
same. But on scrutinizing the facts narrated bel ow di d not
indicate the factual averment that the returned candidate had
in fact incurred expenditure beyond the prescribed linit and

all that had been stated is that an helicopter had been used for
a nunber of hours and the normal rate of hiring a helicopter
being in the mnimumRs. 2,12,000/- per day and the

hel i copt er havi ng been used for 14 days, the returned

candi dat e nmust have been required to pay nore than the
prescribed linmt towards the expenses of the helicopter. This
in our considered opinion, cannot be held to be an assertion

of material fact and on the other hand, it would be in the
real m of conjecture, requiring the Court to draw inference by
adopting an invol ved process of reasoning and that would not
satisfy the requirenent of the pleadings of material facts. W
are unable to agree with the subm ssions of M. Ranjois,
appearing for the respondents that in fact the election petition
does indicate the cause of action and the applicant woul d be
required to establish themonly during trial inasnuch as an

el ection petition which purports to unsettle the wi sh of the

el ectorates has to be strictly construed and nore so when an

al l egation of corrupt practice is the basis of the petition, the
said all egation being quasi crimnal in nature. Having

exam ned the avernments which remain after striking off

several paragraphs pursuant to the order of the H gh Court,
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we have no hesitation to conme to the conclusion that materia
facts in relation to an allegation of corrupt practice within the
ambit of Section 123(6) read with Section 77 of the
Representati on of the People Act are |acking and, therefore,

the election petition must be held to be not maintainable. In
our view, the High Court comrtted error in comng to the
conclusion that a triable issue does subsist on the residue of
the allegations. Qur answer to the first question, therefore, is
that there has been an infirmity in the election petition, as the
material facts in the context of allegation of corrupt practice
within the anmbit of Section 123(6) read with Section 77 of

the Representation of the People Act are |acking and such an

el ection petition is liable to be dism ssed.

So far as the second question is concerned, M.
Venugopal , s contention is based upon the | anguage used in
the proviso to Section 83(1) of the Representation of People
Act. The proviso to Section 83(1) reads thus:-

"83. Contents of petition. (1) An election
petition

(a) shal | containa concise statement of the
material facts on which the petitioner relies;

(b) shal |l set forth full particulars of ‘any corrupt
practice that the petitioner alleged including

as full a statenent as possible of the nanes

of the parties alleged to have conmitted

such corrupt practice and the dae and pl ace

of the comm ssion of each practice; and

(c) shal | be signed by the petitioner and verified
in the manner laid down in the Code of Civi

Procedure, 1908 (5 of 1908) for the

verification of pleadings;

(Provided that where the petitioner alleges
any corrupt practice, the petition shall also
be acconpani ed by an affidavit in the
prescribed formin support of the allegation
of such corrupt practice and the particulars
thereof.)"

M. Venugopal contends, that when an El ection Petition

al  eges any corrupt practice the said petition, under law, is
required to be accomnpanied by an affidavit in the prescribed
formin support of the allegation of such corrupt practice and
the particulars thereof. The underlined idea behind the
aforesaid proviso is that the person agai nst whom all egati ons
are made should also be aware of the source of information

of the deponent so that the person concerned can challenge
the sane in cross-exam nation. This being the position,
according to M. Venugopal, |ack of source of infornmation of
the deponent constitutes an infraction of the proviso, even if
the prescribed formdoes not provide to indicate such source
of information, and any petition which | acks the source of

i nformati on should be rejected at the thresh-hold. In support
of the sane reliance has been placed on the decision of this
Court in Ravinder Singh vs. Janmeja Singh and Qthers

(2000) 8 Suprene Court Cases 191, as well as a Three Judge
Bench decision in V. Narayanaswanmy vs. C. P

Thi runavukarasu (2000) 2 Suprene Court Cases 294. In

Ravi ndra Sing’'s case (supra) this Court, construed the

provi sion of Section 83 of the Act and held that not only a
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conci se statenment of material facts and full particulars of the
al l eged corrupt practice to present a full and conplete picture
of the action to be detailed in the election petition, but also
under the proviso to Section 83(1) of the Act, the election
petition levelling a charge of corrupt practice is required, by
law, to be supported by an affidavit in which the election
petitioner is obliged to disclose his source of information in
respect of the comm ssion of that corrupt practice.

According to |earned Judges the reason for this insistence is
obvious. It is necessary for an election petitioner to make
such a charge with full responsibility and to prevent any
fishing and roving inquiry and save the returned candi date
frombeing taken by surprise. The Court in this case held
that in the absence of proper affidavit, in the prescribed form
filed in support of the corrupt practice of bribery, the

al | egation pertaining thereto, could not be put to trial, the
defect being of a fatal nature.. In the aforesaid case the Court
found that there was no affidavit filed in support of the

al | egati ons of corrupt practice of bribery.

In V. Narayanaswamy's case the Court al so construed

the provision of Section 83 of the Representation of People
Act and exani ned the purpose wi th which proviso to sub-
section (1) of Section 83 was inserted by Act 40 of 1961.

The Court held that an Affidavit within the nmeaning of

proviso to Section 83(1) has to conformnot only to the form
prescribed in substance but also contain particulars as
prescribed by the Rules. 1t was also held that if severa
par agr aphs of the Election Petition alleging corrupt practices
remai n unaffirmed under the verification clause as well as the
affidavit, the unsworn allegation could have nolega

exi stence and the court could not take cogni zance thereof.
Charge of corrupt practice being quasi-criminal in nature the
court nust always insist on strict conpliance with the
provisions of law. Bearing in mind the principles |aid down
in the aforesaid cases, and on examning the affidavit that has
been sworn to in the case in hand, it appears, that Rule 94(A)
of the Conduct of the Election Rules, which was inserted by
way of anmendnment with effect from 27th February, 1962,
provides that the Affidavit referred to.in the proviso to sub-
section (1) of Section 83 shall be sworn before a nagistrate
of the first class or a notary or a conm ssioner of oaths and
shall be in Form25. Thus Form 25 is the prescribed form
requi red under the proviso to Section 83(1), in which form
the affidavit is required to be made. The form.indi cates that
the deponent nust state that which of the paragraphs are true
to his know edge and whi ch of the paragraphs are true to his
information. The Election Petition in the present case
contains a verification which states that paragraphs 2 to 2lare
true to the information received by the petitioner of which
sources have been disclosed in the nmain petition. “The
acconpanying affidavit also states that the particul ars of

cor r upt practices nment i oned in par agr aphs 2 to 21
are true to the i nformation received fromthe concerned
authorities/persons are believed to be true. Qut of these

par agr aphs, paragraph nos. 3, 4, 5, 9, 15, 16, 17, 18 and 19
have al ready been struck up by the order of the High Court
dated 21.7.2000. On considering the avernents made in the

El ection Petition, as well as the contents of the verification
and affidavit referred to earlier, we are unable to persuade
ourselves with the subm ssion of M. Venugopal that there

has been an infraction of the proviso to Section 83(1) of the
Act so as to reject the Petition on that score at the thresh-
hol d.
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In view of our conclusion on question no. 1, the appeals
are allowed and the inpugned orders of the H gh Court dated
21.7.2000 as well as 31.1.2001 are set aside and the Election

Petition No. 3 of 1998 in the Hi gh Court of Madhya Pradesh
at Jabal pur is held to be not naintainable.

(G B. PATTANAI K)

(Y. K. SABHARWAL)

January 08, 2002.




