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ACT:

Indian income-tax ‘Act (11 of 1922), ss. 34 and 16(3)-
Assessee’s return of incone as individual not show ng that
other nenbers of his firmwere his minor sons-Incone of
m nors separately assessed-S. 34(1)  and s. 34(1) (b),
applicability of income of a minor son whether can be added
under s. 16(3)-incone of assessee after having been
separately assessed.

HEADNOTE

The assessee and his minor sons separately held shares in a
resident firm For assessnent years 1952-53 to 1954-55, the
assessee filed returns as an individual and therein stated
under the head business inconme that the profit should be
ascertained fromthe Incone-tax Officer assessing the firm

The nanes of the partners were stated, but it was not stated
in the return that sone of the parties were his mnor sons.
The mnors, through their mother as guardian, also filed
returns for these assessnment years, and they were assessed
to tax. The assessee was al so assessed as an individual, in
respect of his share in the income of the firm and / other
sources, but the assessment order did not include the share
of the minors fromthe firm The Incone-tax O ficer  issued
notices of reassessnent to the assessee under s. 34(1) (a)
of the Indian Income-tax Act, 1922 for the years 1952-53 and
1953-54 and under s. 34(1) (b) for the year 1954-55. The
I nconme-tax OFficer took the view that the assessee had not
di scl osed the fact that his sons were nminors and the incone
of the sons which shoul d have been included under s. 16(3)
(a) (ii) had escaped assessnent in the assessee’s hands and
accordingly he brought that incone to tax. The Appellate
Assi stant Conm ssioner confirned this order. The Appellate
Tribunal, in appeal held that for the first twd, years s.
34(1) (a) applied, that in respect of the third year there

was no change of opinion but the assessnent was nmade on
i nformati on received within the meaning of s. 34(1) (b) and
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that the incone of the mnors could be assessed in the hands
of the assessee 'notwithstanding the separate assessnents
already nmade on the minors. On reference, the H gh Court
answered the questions against the assessee. In appeal
this Court,

HELD : Section 16(3) of the Act inposed an obligation upon
the Income-tax Oficer to conpute the total income of any
i ndi vidual for the purpose of assessnment by including the
items of incone set out incls. (a)(i) to (iv) and (b), but
thereby no obligation was inposed upon the tax-payer to
di scl ose the incone liable to be included in his assessnent
under s. 16(3). For failing or omtting to disclose that
i ncome proceedings for reassessnent could not be comenced
under s. 34(1) (a). Section 22(5) required the assessee to
furnish particulars of the names of the shares of the
partners but inmposed no obligation to nmention or set out the
i ncome of the nature nentioned in s. 16(3). In the rel evant
years there was no head in the formof return prescribed
under the rul es under which incone liable to be assessed to
tax under ~s. 16(3) (a) & (b) could be disclosed. These
assessments under s. 34(1) (a) for the years 1952-53 and
1953-54 could not, therefore be upheld. [721 A]

(ii) The inconme of a mnor can be included in the hands of
an assessee under s. 16(3) of the Act, notw thstanding that
an assessnment has been nade on the mnor represented by his
guardian. [718 G H

716

C. R Nagappa v. Conmissioner of |ncome-tax, Mysore, [1969] 1
S.C. R 979, followed.

(i) In respect of the assessnent years 1954-55, there
was no basis for the argunent that the Incone-tax Oficer
had only changed his opinion. The order of  re-assessnent
was made well within four years fromthe date of the |ast
day of that assessnent year. The notice was, therefore,
conpetently issued by the Income-tax Officer. L721 F]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal s Nos. 1457 to 1459
of 1958.
Appeal s fromthe judgnent and order dated August 21, 1964 of
the Madras High Court in T.C. No. 75 of 1962 (Reference No.
50 of 1962).

M C. Chagla and T. A Ramachandran, for the appellant (in
all the appeal s).

S. K. Aiyar add B. D. Sharma, for the respondent (in al
the appeal s).
The Judgrment of the Court was delivered by

Shah, J. Ramanathan Chettiar his son Mithiah Chettiar
called hereinafter for the sake of brevity, Mithiah--and
Ramanat han, Annamal ai and Al agappan, sons of Mut hi ah
constituted a Hi ndu undivided famly. The family owned a
3/5th share in MR MS. Firm Seranmban in Malaya. The firm
was assessed under the Indian income-tax Act, 1922, in the
status of a firmresident within the taxable territories.
On  Septenber 16, 1950, Muthiah separated from the famly
taking his 1/5th share in the MR MS. Firm On April 13,
1951 the status of the fanmly became conpletely disrupted
and the three sons of Miuthiah took in equal shares the
remai ning 2/5th share-the grandfather Ramanathan taking no
share in the MRMS. Firm

For the assessnment year 1952-53 Mut hiah submitted a return
of his inconme as an individual and stated under the head
busi ness incone "Kindly ascertain his (assessee’s) share of
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profit and remttances fromthe Income-tax officer, Second

Additional Circle |, Karaikudi, in F. 6098-n 1952-53". I'n
Part IIl1 of the return Mithiah supplied the follow ng
i nformati on about his partners

Nane and address of Nanme of each partner Shar e

the firm i ncl udi ng assessee

Messrs. RRMS. Firm1l. Assessee (Miuthiah Chettiar) 60/303
Seramban, F. MS. 2. vWo. MRM M RM M

Ramanat han Chettiar (minor). 40/ 303
3. Wb M RMm M RM M

Al agappan Chettiar (mnor). 40/ 303
4. Wb M RM M RM M

Annanal ai Chettiar (mnor) 40/ 303

5. CP.R 60/ 303
6. MS. S 60/ 303
7. Charity 3/ 303
717
For the assessnment year 1953-54 in colum 3 in section B of
the return Mut hirah stated : " "Kindly ascertain the

remttances fromthe Income-tax O ficer, Fifth Additional
Karai kudi —in F. 6098-nf', and at p. 3 of the return in colum
3 of Section F it was stated
"Assessee has 60/303 share in Messrs. Joi nt
Seranban (Mal aya). Kindly ascertain share of
profit or loss fromthe Incone-tax O ficer
Fifth Additional, Karaikudi in F. 6098."
In Part Il of the return-he set out the nanmes
of the partners as, were nmentioned in the
return for 1952-53.- Against the nanmes. of
Ramanat han  Chettiar, Al agappan Chettiar and
Annanal ai — Chettiar it was not disclosed that
they were mnors.
For the assessnent year 1954-55 at the foot of
page 1 of the return-Muthiah stated
"The assessee has a renittance of Rs.
6,188-12-0 fromR R M'S. Firm Seranban. Hi s
share of incone may be taken fromthe firnms
file.’
and in Part Il the nanes of seven partners as nmentioned in
1952-53 return were set-out--Ranmanathan, Al agappan, were not
shown as ninors.
Ramanat han, Al agappan and Aannanal ai --the three m nor sons
of Mithiah represented by their nother and guardian also
filed returns of their respective incone for the years 1952-
53, 1953-54 and 1954-55 and di scl osed therein their _shares
in the profit fromthe 2/5th share in the MRMS. Firm
For the assessnent years 1952-53, 1953-54 and 1954-55 the
Income-tax officer conpleted the assessnents separately on
the firm on Mithiah as an individual and on.  the  three

m nors represented by their nother and guardian. Mut hi ah
was assessed in respect of his share in the income- of the
firmand fromother sources. |In his returns nuthiah had not

di scl osed the share received by his mnor sons and the
I ncome-tax officer did not in making the assessnents include
shares of the minors fromthe firmunder s. 16 (3) (a) (ii)
of the Indian Incone-tax Act, 1922. The Inconme-tax O ficer
i ssued notices of reassessnent to Muthiah under s. 34(1) (a)
of the Income-tax Act, 1922 for the years 1952-53 and 1953-
54 and under s. 34(1) (b) for the year 1954-55. Mut hi ah

filed returns under protest declaring the same income as
originally assessed. In the view of the Inconme-tax Oficer

Mut hiah had not furnished in Part Il clause (c) of the
return full facts regarding the other parties and in colum
2 he had nmerely disclosed that Ramanathan, Al agappan and
Annamal ai were mnors: that "information was not full in the
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sense that he had not stated that
L10Sup./69-11
718
they were mnors sons" of Miuthiah. Accordingly the Income-
tax O ficer held that the incone of the sons of Mithiah
whi ch shoul d have been included under s. 16 (3) (a) (ii) of
the I ncone-tax Act had escaped assessnent in Mithiah s hands
and he brought that inconme to tax.
The Appellate Assistant Conmi ssioner confirmed the order
made by the Income-tax Oficer. |In appeal to the Tribuna
it was contended by Miuthiah that he had fully and truly
di scl osed all the particulars he was required to disclose in
the returns of his incone for the three years in question
and "s. 34 (a) (a) had no application to the assessnent
years 1952-53 and 1953-54 and for 1954-55 the reopening was
based only on a change of opinion". Mithiah also contended
that s. 40 of the Income-tax Act was nandatory and since the
Income-tax O ficer had made separate assessnments on the
mnors represented by their nother, no further’ assessnent
under s.. 16(3) ~could be nade, the tw sections being
mut ual |y excl usi ve.
The Tribunal observed that for the first two years s. 34 (1)
(a) applied, that inTrespect of the year 1954-55 there was
no change of opinion but the assessment was nade on
information received within the neaning of s. 34 (1) (b)
of the Incone-tax Act and that separate assessnment of the
mnors did not stop the Income-tax Oficer from assessing
the income received by the minor sons in ‘the hands of
Mut hi ah. The Appellate Tribunal accordingly confirmed the
order of the Appellate Assistant Comi ssioner
At the instance of Mithiah the following questions were
referred to the Hi gh Court of Madras :
(1) Whet her on the facts and in the
circunstances of the case, the re-assessnent
made on the assessee under s. 34 of the Act is
valid in law for 1952-53 to 1954-55 ?
(ii)Wet her on ‘the facts and in t he
circunstances of the case, the inclusion of
the share income of the minor in the hands of
the assessee by invoking the provisions of s.
16(3) of t he Act is valid in aw
notw t hst andi ng that an assessment is made on
the mnor represented by his guardian ?"
The answer to the second question nust, in view of -the
recent judgnent of this Court in C R -~ Nagappa v: The
Conmi ssi oner of | ncone-t ax, Mysore(1), be in the
affirmative.
In considering the first question it is necessary to refer

to certain provisions of the Income-tax Act,  1922. By
section 3

(1) [1969] 1 S.C.R 979.

719

the total income of the previous year of every individual
H ndu undivi ded fam |y, Conpany and |ocal authority and  of
every firmand other association of persons or the partners
of the firmor the nenbers of the association individually
was charged to tax for that year in accordance wth, and
subject to the provisions of the act at any rate or rates
prescribed by the Finance Act. "Total incone" was defined
ins. 2(15) as neaning "total anobunt of incone, profits and
gains referred to in sub-s. (1) of section 4 conputed in the
manner laid down in this Act." Section 4(1) set out the
nmet hod of computation of total inconme : it enacted

(1) Subject to the provisions of this Act,

the total income of any previous year of any
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person includes all income, profits and gains

from what ever source derived which--

(a) are received or are deened to be

received in the taxable territories in such

year by or on behal f of such person or

(b) if such person is resident in the

taxable territories during such year, -

(i) accrue or arise or are deened to accrue

or arise to himin the taxable territories

during such year, or
Section 22 by sub-s. (1) required the Income-tax Oficer to
give notice by publication in the press in the prescribed
manner, requiring every person whose total inconme during the
previous year exceeds the maxinmum exenpt from tax, to
furnish a return in the prescribed formsetting forth his
total incone. Sub-sectian (2) authority the Income-tax
Oficer to serve anotice upon a person whose incone in the
opi ni on of the Inconme-tax O ficer exceeded the m nimm free

from tax. Section 23 dealt” with the assessnent. It
conferred power -upon the Incone-tax Oficer to assess the
total inconme of the assessee and ‘to determne the sum
payable by himon the basis of such return, submitted by
hi m Rule 19 framed under s. 59 of the Incone-tax Act,

1922, required the assessee to make a return in the form
prescribed thereunder, and in Form A applicable to an
i ndi vidual or a H ndu undivided fanily or an association of
persons there was no clause which required - disclosure of
i ncone of Any person other than the incone of the assessee,

which was liable to be includedin his total =~ income. The
Act and the Rul es accordingly inposed no obligation upon the
assessee to disclose to the Income-tax O ficer in his return
information relating to inconme of any other person by |aw
taxabl e in his hands.

720

But s’ 16 sub-s. (3) provided that in conputing the 'tota

i ncomre of any individual for the purpose of assessment there

shall be included the classes of (incone nentioned /in cls.
(a) and (b). Sub-section (3) (a) (ii) in-so-far as it is
material provided "In conputing the total incone of any
i ndividual for the purpose of assessment, there shall be
i ncl uded:

(a) so much of the income of a wife or minor child of -such
i ndividual as arises directly or indirectly--

(1)

(ii) from the admission of the minor to the benefits of
partnership in a firm of whhich such individual is a
partner;"

The assessee was bound to disclose under s. 22(5) the nanes
and addresses of his partners, if any, engaged in business,
prof ession or vocation together "with the |ocation and style
of the principal place and branches thereof and the  extent
of the shares of all such partners in the profits 'of the
busi ness, profession or vocation and any branches thereof,
but the as was not required in making a return to disclose
that any income was received by his wife or mnor child
admtted to the benefits of partnership of a firmof which
he was a partner

Counsel for the Conm ssioner contended that in the fornms of
returns prescribed in the "Notes of Cuidance" for draw ng up
the return were printed, and thereby the assessee was
infornmed that he had to disclose the incone received by his
wife and mnor children froma firmof which the assessee
was a partner. Counsel has however not placed before the
Court the forms of return in vogue in the relevant year of
assessment . In the I ncone Tax Manual published under the
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authority of the Central Government in 1945 under «cl. (3)
printed at p. 185 theassessee is advised to include the
return under the appropriate headcertain classes of incone
which are liable to be included in theassessnent of an

i ndi vi dual under s. 16, and income liable to betaxed

under ss. 41D, 44E and 44F. This instruction was repeated
in the Manual Parts Il and Il at pp. 344 and 345 in the
10th Edition published in 1950. But in the 11th Edition of
the Manual published in 1954 no such instructions were
printed. About the date on which the instructions were
del et ed Counsel for the Comm ssioner was unable to give any
information. Assuming that there were instructions printed
in the Forms of returninthe relevant years’, in the
absence of any head under which the incone of the wfe or
mnor child of a partner whose wife or a minor child was a
partner in the same firm could be shown, by not show ng
that incone the tax-payer cannot be deenmed to have failed or
omtted to disclose fully and truly all materia

721

facts necessary for his assessnent. Section 16(3) inposer,
an obligation upon the Inconme-tax Oficer to conpute the
total income of any individual for the purpose of assessnent
by including the itens of income set out in cls. (a) (i) to
(iv) and (b), but thereby no obligation is unposed upon the
tax-payer to disclosethe incone liable to be included in
his assessnment under s. 16(3). For failing or omtting to
di scl ose that incone proceedings for reassessnent cannot
therefore be comenced under s. 34 (1) (a) Section 22(5)
required the assessee to furnish particulars of. the nanes
and shares of his partners, but inmposes no  obligation to
mention or set out the incone of the nature nentioned in S.
16(3). In the relevant years there was no head inthe form
under which incone |iable to be assessed to tax under s.
16(3) (,a) and (b) could be discl osed.

We are in the circunstances unable to agree with the Hgh
Court that s. 34 inposed an obligation upon the assessee to

di sclose all income includable in his assessment by reason
of s. 16(3) (a) (ii). Section 34(1) (a) sets out the
conditions in which the power nay be exercised : it did not

give,-rise to an obligation to disclose information which
enabl ed the Incone-tax Oficer to exercise the power under
s. 16(3) (a) (ii), nor had the wuse of the expression
"necessary for his assessnent” in s. 34(1)(a) that effect.
The High Court did not consider the question whether in the
year 1954-55 the notice under s. 34(1) (b) was properly
i ssued against Mithiah. The Tribunal in their -judgnent
obser ved:

"There is no basis for the argunment that the |Incone-tax
Oficer had only changed his opinion and reopened the
assessnent . "

W agree wth that view The order of re-assessnent was
made well within four years fromthe date of the |ast day of
the vyear of assessnent 1954-55. The notice was therefore
conpetently issued by the Incone-tax O ficer

The order passed by the High Court,, in so far as it relates
to the years 1952-53 and 1953-54 is set aside and the answer
in the negative is recorded. For the year 1954-55 the
answer recorded by the High Court is confirned. There wll
be no order as to costs throughout.

Y. P. Appeal partly all owed.
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