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CASE NO. :
Appeal (civil) 2489 of 2000

PETI TI ONER
FOOD CORPCRATI ON OF | NDI A

Vs.

RESPONDENT:
S. N. NAGARKAR

DATE OF JUDGVENT: 29/ 01/ 2002

BENCH:
S. Rajendra Babu, Ruma Pal & Bisheshwar Prasad Singh

JUDGVENT:

Bi sheshwar Prasad Si ngh, J.

Thi s appeal by special |eave has been preferred by the Food Corporation of India and is dire
cted agai nst the judgnment and order of the Hi gh Court of Punjab and Haryana dated April 30,
1999 in L.P.A. No. 164 of 1999.

By the inpugned judgnent and order the Hi gh Court affirmed the order passed by a | earned Sin

gl e Judge of the Hi gh Court dated February 16, 1999 in Execution Application No.2021 of 199

7 filed for execution of the order passed in CWP. No. 4983 of 1993 holding that in terns o

f the judgment and order dated 6th May, 1994 in C WP. No.4983 of 1993, the respondent here
in was not only entitled to notional seniority and pronotions but also to the arrears of pay
and all owances with effect fromthe dates of such pronotion.

The facts of the case nay be briefly noticed :-

Respondent herein (Petitioner in the wit petition) joined as an Assistant Gade IIl (D) in
the Food Corporation of India the appel lant herein, on 28th June, 1968. One Shri H K Bhar
dwaj (respondent No.4 in the wit petition) was simlarly appointed as Assistant Gade 11 (

D) on 1st July, 1968. Both were sinultaneously pronoted as Assistant Gade Il (D) fromthe

panel of 1969. However, when M. Bhardwaj was further pronpoted as Assistant Gade | (D) on

the basis of inclusion of his name in the panel of 1971, the respondent was not similarly pr
omot ed on account of the fact that his nane had not been included in the panel of 1971. Thi
s, according to the respondent, had been done intentionally with a viewto harmhim Only nu
ch later the respondent was al so pronoted to Assistant Grade | (D) on the basis of 1975 pane
l. Though M. Bhardwaj was further pronoted as Assistant Manager (D) on the basis of 19
86 panel, respondent continued as an Assistant G ade |

The case of the respondent in the wit petition, was that he being senior to M. Bhardwaj (r
espondent No.4 in the wit petition), his case could not be over |ooked when M. Bhardwaj wa
s pronoted as Assistant Grade | (D) and | ater pronoted as Assistant Manager (D). His case w
as that on account of the deliberate om ssion of his nanme from 1971 panel, he was deprived o
f his chances of pronotion, and the authorities had acted arbitrarily and in an illegal mann
er.

The petitioner made representations. The authorities realizing their m stake, took correcti
ve action. By an order dated 23/27th Novenber, 1989, respondent was granted notional se
niority and pronotion. He was retrospectively pronoted as Assistant Grade Il (D) and A
ssistant G ade | (D) fromearlier dates but he was neither given the arrears of salary nor h
is further pronotion as Assistant Manager (D). He was, therefore, conpelled to file a wit
petition being Gvil Wit Petition No. 4983 of 1983. 1In the said wit petition respondent
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No. 1, apart from praying that he shoul d be considered for pronotion to the post of Assistant
Manager (D), also prayed for nodification of the order dated 23/27th Novenber, 1989
whi ch deprived himof arrears of pay and all owances and ot her consequential benefits. Hs p
rayer was that he should be given not only notional pronotions and seniority but also the ar
rears of pay and all owances with effect fromthe dates on which he was pronoted to Assistant
Grade Il (D) and Assistant Grade | (D) on the basis of 1969 and 1971 panel s respectively.
He also claimed arrears of pay with effect fromthe date he was pronoted as Assistant Manage

r (D)

The writ petition came up for hearing before a | earned Judge of the High Court of Punjab &
Haryana and it appears fromthe perusal of the said judgment and order that the respondents
inthe wit petition did not controvert the avernments nade in the wit petition as no reply
was filed by the respondents. It also appears that neither the counsel for the petitioner n
or the counsel for the respondents appeared when the matter was taken up for hearing. The
ear ned Judge, however, perused the record before himand after noticing the relevant facts
nter alia observed as foll ows:

"A perusal of the wit petition alongwith the docunments filed with it clearly shows that eve
n though entitlement of the petitioner to retrospective pay fixation had not been disputed b
y the respondents, actual benefits have not been given to him This to the petitioner despit
e the fact that as early as 9.3.1993, the Assistant Manager of the Corporation had inforned

the petitioner’s counsel that the matter is under consideration. Failure of the respondents
to take a decision in the matter has already caused a serious prejudice to the petitioner a
nd, therefore, it is emnently a fit case in which a direction deserves to be given to the r
espondents to give /'the benefits of pay fixation to the petitioner and al so consider his case
for pronotion with effect fromthe date persons junior to himhave been pronoted”.

He consequently allowed the wit petition in the following terns :-

"Consequently, the wit petitionis allowed and a wit of nmandanus is issued to the responde
nts to give the benefits of pay fixation to the petitioner as Assistant Grade ||l and Assista
nt Grade | and also to consider his case for pronotion to the post of Assistant Manager (D)
froma date persons junior to himhave been pronoted. This exercise nmust be conpleted withi
n a period of four nmonths fromthe date of -submission of a certified copy of this order. Th
e arrears of pay shall be paid to the petitioner within one nmonth thereafter. |In case the a
mount of arrears is not paid within this period, the petitioner shall get interest @18% fro
mthe date of this order. No costs.™

It is not disputed before us that subsequently respondent herein was pronoted as Assistant M
anager (D) with effect fromthe year 1988 but it was al so decided that he should be paid his

pay and al |l owances as Assi stant Manager (D) only with effect from 2nd January, 1995, the da
te of joining.

Respondent herein was aggrieved on account of the fact that no fornmal order was issued grant
ing himpronotion and notional seniority nor was any action taken to pronote himas Assistan
t Manager (D). It appears that the respondent had filed a contenpt petition which he withdr
ew on 19th Decenber, 1995 but he filed the second contenpt petition which was di sposed of by
the Court by its Order dated 25th April, 1996. The contenpt application was di sposed of re
| egating the respondent to his renmedy of chall enging the inmpugned action of the respondents

by filing a CGivil Wit Petition. The Court noticed that while the petitioner (respondent h
erein) contended that the order of the Court passed in/ Wit Petition on 6th May, 1994 had b
een inplenented in part, according to the respondents authorities, the<order had been fully

i mpl ement ed.

The respondent herein thereafter filed a Wit Petition before the H gh Court of Judicature a
t All ahabad whi ch was not entertained by that Court in view of the fact that the Wit
Petition in effect was for the execution of an order passed by the Punjab and Haryana High C
ourt and was, therefore, not naintainable before the Allahabad H gh Court. Respondent here
in thereafter filed another Wit Petition before the Punjab and Haryana Hi gh Court and on 10
th Decenber, 1996 the Hi gh Court held that since the Wit Petition was in the nature of an a
pplication for execution and full inplenentation of the order passed by the Court, a second
Wit Petition was not mmintainable. 1t was, however, observed that the petitioner, if so ad
vised, may file an application for executing the order passed by the Court in Wit Petition
No. 4983 of 1993.

In view of the observations of the Hgh Court in its order dated 10th Decenber, 1996 the res
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pondent filed C.M No.14471 of 1997 in Civil Wit Petition No. 4983 of 1993 being an applica
tion under Order XXI Rules 10 and 11(3) read with Section 151 C.P.C. praying that the applic
ation for execution of the order dated 6th May, 1994 be allowed and the full amount/arrears
with interest may be ordered to be paid. Unfortunately, this application was al so dism ssed
as not maintai nable on the ground that the applicant had earlier filed a contenpt petition
which cane to be dismssed. It was observed that in case any anbunt was due and payable to
the applicant his only renedy was to approach the Cvil Court.

Agai nst this order dated 9th February, 1998, the petitioner (respondent herein) preferred a
speci al | eave petition before this Court

being SLP (C) No. 1182 of 1998. This Court by its order dated 10th August, 1998 di sposed of
the special |leave petition with the follow ng observations:

"The doubt of the petitioner is with regard to the final direction nade in the inpugned orde
r, i.e. the remedy to approach the civil court, whether it is to approach execution court or
to file a fresh suit for that renmedy. |In the circunstances, he is at liberty to nove the H
igh Court for review or clarification of the inmpugned order to clear the doubt. Wthout pre
judice to 'the rights of the petitioner to nove the High Court for that purpose, the SLPis d
i sm ssed".

Respondent herein then filed a Review Petition in Execution Application No.2021 of 1997 whic
h he had earlier filed in Cvil Wit Petition No. 4983 of 1993 deci ded on 6th My, 1994.
This application was entertai ned by the H gh Court and by an Order dated 16th February, 1999
the Review Petition was allowed. Application for execution of the order dated 6th Muy, 199
4 passed in Cvil Wit Petition No.4983 of 1993 was al so al | owed. The | earned Judge held t
hat the judgment and order no where indicated that the arrears were to be paid fromthe date
of his joining and not fromthe date of his promotions. The Corporation (appellant herein)
was directed to pay the arrearsto the respondent in ternms of the aforesaid judgment and or
der dated 6th May, 1994.  The Court granted three nonths’ time to the respondents in that ap

plication to conplete the exercise. Thi s~ order, which was passed on 16th February, 1999
, was chall enged by way of Letters Patent Appeal which was al so di smi ssed by order dated 30t
h April, 1999, against which the instant appeal has been preferred by special |eave.

Lear ned counsel appearing on behal f of the appellant submitted that this was a case where no
tional pronotion and seniority was given to the respondent. In such a case the concerne
d enployee is entitled to the pay scale of the pronotional post only with effect fromthe da
te he joins the post and not fromthe date of his pronotion.  He sought to rely on two judgm
ents of this Court reported in : (1996) 7 SCC 533, State of Haryana and others vs. OP
Qupta and others and (1989) 2 SCC 541, Paluru Rankrishnajah and others etc. vs. Uni o
n of India and another. On the other hand counsel for the respondent subnmitted that this is
not a case where this Court is called upon to consider the subm ssion urged on behalf of th
e appellant. In the instant case, the wit petition filed by the respondent was all owed by
j udgrment and order dated 6th May, 1994 passed in Civil Wit Petition No.4983 of 1993. That
order attained finality as it was not appealed from I n execution proceedi ngs, the appellant
cannot go beyond the order passed by the Court in the wit petition and, therefore, what ha
s to be considered is whether the H gh Court was right in holding that in'terms of the order
of the Court dated 6th May, 1994 passed in Civil Wit Petition No.4983 of 1993, the respond
ent is entitled to the arrears of pay and all owances with effect fromthe date of pronotions
If the answer is in the affirmative, the question whether such relief ought to have been
granted cannot be agitated in execution proceeding. We find considerable force in the s
ubmi ssion urged on behal f of the respondent. |In these proceedings it is not permssible to
go beyond the order of the | earned Judge dated 6th My, 1994 passed in Civil Wit Petition N
0.4983 of 1993. The execution application giving rise to the instant appeal was filed for
npl erenting the order dated 6th May, 1994 and in such proceeding, it was not open to the app
ellant either to contend that the judgnent and order dated 6th May, 1994 was erroneous or th
at it required nodification. The judgnent and order aforesaid having attained finality, has
to be inplenented without questioning its correctness. The appellant therefore, cannot be
permtted to contend in these proceedings that the judgnent and order dated 6th May, 1994 wa
s erroneous in as much as it directed the appellant to pay to the respondent arrears of sala
ry with effect fromthe dates of pronotion, and not fromthe dates the respondent actually |
oi ned the pronotional posts.

The | earned Judge dealing with the execution application, in our view, rightly held that the
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order dated 6th May, 1994 disposing of the wit petition clearly entitled the respondent to
arrears of pay and all owances with effect fromthe dates of pronotion and not fromthe date
s he actually joined the pronpotional posts.

We have earlier extracted the relevant part of the order passed by the Learned Judge. The o
rder clearly directs the issuance of a wit of mandanus to give the benefit of pay fixation
to the respondent as Assistant Grade Il and Assistant Grade | and al so for consideration of
his case for pronotion to the post of Assistant Manager (D) fromthe date the persons junior
to himwere promoted. The order further directs that the arrears of pay shall be paid with
in one nonth thereafter, and in case it was not paid, the petitioner (respondent herein) was
to get interest @18% fromthe date of that order.

The | earned Judge noticed the facts of the case, that for no fault of the respondent, and so
lely on account of the fact that his nane was not included in the rel evant panel by ni stake,
he was deprived of his pronbtion to Assistant Grade | and his further pronotion to the cadr
e of Assistant Manager (D).

Havi ng regard to the facts and circunstances of the case, the Court was satisfied that the r
espondent ‘'was not only to be considered for pronotion to the pronotional posts, but was al so
entitled to arrears of pay and al |l owances since he had been deprived of those benefits not
on account of -any fault of 'his but on account of the fault of the authorities concerned. It
is well settled that in exercise of wit jurisdiction, the Court may nould the relief havin

g regard to the facts of the case and interest of justice.

In this appeal, we /are not called upon to pass a judgnent on the correctness of the order pa
ssed by the learned Judge in Civil Wit Petition No.4983 of 1993 dated 6th May, 1994. The o
nly question that arises for consideration is whether under the said judgment and order, the

respondent is entitled to the arrears of pay and allowances fromthe dates of pronotion. |
n our view the | earned Single Judge as well as the Division Bench in Letters Patent Appeal h
ave correctly held that the respondent (petitioner in the wit petition) is entitled, inte
rns of the order dated 6th May, 1994, to arrears of pay and allowances with effect fromthe
dates he was granted the two pronotions, and not fromthe date he joined the pronotional pos
ts. No interference by this Court in exercise of jurisdiction under Article 136 of the Cons
titution of Indiais called for. This appeal is, therefore, dismissed with costs which is q
uantified at Rs.2,500/-.

( Bl SHESHWAR PRASAD SI NGH")

January 29, 2002.




