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Thi s appeal is directed against the Order dated
16th June, 2000, passed in Election Petition No. 29 of 1999.
The aforesaid Election Petition had been filed by the
appel l ant, challenging the validity of the election to the
House of People fromthe Bangal ore North Parlianentary

Constituency, in which election, r
decl ared to have been elected. I'n
El ecti on Comm ssioner, the Return
El ectoral Oficer of the State of
as respondents 6, 7 and 8. Those
application before the H gh Court
deletion inter alia on the ground
Representati on of the People Act,
i ndicated that who should be the
petition and since they have been

espondent No. 1 was

the el ection petition, the
ng Oficer and the Chief

Kar nat aka had been arrayed
respondents filed an

of  Karnataka for their

that under Section 82 of the
it has been clearly

parties to an el ection
unnecessarily inpl eaded,

they shoul d be del eted. The Hi gh Court by the inpugned
j udgrment having del eted the said respondents 6, 7 and 8 from
the array of parties, the present appeal has been preferred.

M. R Venkataramani, the |earned senior| counse
appearing for the appellant contended that the election
petition having been filed, challenging the validity of the
el ection of respondent No. 1, on the grounds contained in
Section 100(1)(d)(iii)(iv) and non-conpliance with the
provi sions of the Constitution and the Rules by the election
machi nery havi ng been all eged, respondents 7 and 8 at | east
ought to have been held to be proper parties and there could
not have been an order of deletion. According to the |earned
counsel , these respondents 7 and 8 having failed to conform
to the mandatory gui delines enacted by the El ection
Conmi ssion of India, as contained in the hand book of the
Returning O ficer and those guidelines being treated as an
integral part of the rules as well as Article 324 of the
Constitution, respondents 7 and 8 becanme proper parties to
the election petition, in view of the nature of allegations
pertaining to their official conduct. That being the position
the | earned Single Judge, who was in session of the matter,
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erroneously deleted the said respondents 7 and 8. M.
Venkat aramani however seriously does not chall enge the
order of deletion, so far as respondent No. 6 is concerned.

M. S. Miuralidhar, the | earned counsel appearing for
the El ection Comm ssion, on the other hand submitted that
the question of parties to an election petition is concluded by
two earlier decisions of this Court in the case of Jyoti Basu
and Ors. vs. Debi Ghosal and Os.,1982(1) S.C.C. 691 and
B. Sundara Ranmi Reddy vs. Election Comm ssion of India
and Ors., 1991 Supp. (2) S.C.C 624 and therefore, the
H gh Court was wholly justified in directing the deletion of
those respondents fromthe array of parties and by such
del etion, there has been no illegality requiring interference by
this Court. M. Miralidhar, further contended that the
Representati on of the People Act being a full code by itself,
prescribing the procedure to be followed and indicating the
parties to be arrayed to an el ection petition and respondents 7
and 8, not coming within the anbit of the said provision, the
H gh Court rightly deleted them and that order need not be
interfered with by this Court. The l'earned counsel lastly
urged that in view of the nature of allegations made, the
person making those allegations is required to prove the sane
and therefore, there is no justifiable reason, why the El ection
Oficer or the Returning Oficer should be permitted to be
added as a party to the election petition

In order to exanine the correctness of the riva
subm ssions, it would be necessary for us to have a bird s eye
view of the relevant provisions of the Act and the different
case |laws on the point. But one thing nust be borne in mnd
that in the case in hand, the allegations nade were in relation
to the use of voting electoral machines, under Section 61A
of the Act. The gravanen of the allegations in the election
petition are that the Returning Oficer as well as the Chief
El ectoral Oficer had not conplied with several provisions of
the Conduct of Election Rules and respondents 7 and '8 had
not acted in accordance with the guidelines issued by the
El ection Conmmi ssion of India. The relevant paragraphs of
the election petition pertaining to the infraction of Rules
conmitted by respondents 7 and 8 are paragraphs 20a, 20d,
20f, 25 and 28. The Representation of the People Act, 1951
[hereinafter referred to as '"the Act’'] is an Act, providing for
the Conduct of elections to the House of Parlianment and to
the House of Legislature of each State and it provides the
qualifications and dis-qualifications for Menbershi p of those
Houses, the Corrupt Practices and other offences in
connection with such el ections and the decisions of doubts
and di sputes arising out of or in connection with such
el ections. The general procedure at el ections has been
enunerated in Chapter Il1l. Section 61 of the Act provides
the procedure for preventing personation of electors and
Section 61A which was inserted by Act 1 of 1989 we.f.
15.3.1989, deals with Voting machines at elections. Section
66 provides for declaration of result and Section 67 provides
for subm ssion of a Report of the result to the appropriate
authority and the Election Conm ssion and in case of an
el ection to a House of Parliament, to the Secretary of that
House by the Returning Oficer, soon after the declaration of
the result. It also provides for publication of the nane of the
el ected candidate in the official gazette. Part VI starting with
Section 79 deals with disputes regarding el ections. Under
Section 80 of the Act, no election shall be called in question
except by an election petition presented in accordance with
the provisions of this Part. Presentation of petition is dealt
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with in Section 81 and such petition could be presented on

one or nore of the grounds specified in sub-section (1) of
Section 100 and Section 101. Section 82 stipulates as to

who shall join as respondents to an election petition. Section
82 may be quoted herein-bel ow in extenso: -

"Sec. 82. Parties of the petition:- A petitioner
shall join as respondents to his petition ---

(a) where the petitioner, in addition to claimng
declaration that the election of all or any of

the returned candidates is void, clains a

further declaration that he hinself or any

ot her candi date has been duly elected, all the
contesting candi dates other than the

petitioner and where no such further

declaration is clainmed, all the returned

candi dates; and

(b) any ot her candi dat e agai nst whom
al | egati ons of any corrupt practice are made
in the petition."

Section 83 provides as to what should contain in an el ection
petition and Section 86 in Chapter IIl deals with trial of

el ection petitions. Section 87 is the procedure for such tria
and it provides that every election petition-shall be tried as
nearly as may be, in accordance w th the procedure

appli cabl e under the Code of Civil Procedure, 1908 to the
trial of suits. As stated earlier, Section 100 indicates the
grounds on whi ch an el ection can be decl ared to be void and
Section 101 indicates the grounds on which a candi date ot her
than the returned candi date may be declared to have been
elected. W are not concerned with the other provisions of
the Act in the case in hand. An appeal to the Supreme Court
has been provi ded under Section 116A. On a plain reading

of Section 82, which indicates as to the person who can be
joined as a respondent to an election petition, the conclusion
is irresistible that the returned candi date, the candidate
agai nst whom al | egati ons of any corrupt practice have been
made are to be joined as party respondent when decl aration

is sought for holding the election of the returned candidate to
be void and when a prayer is nmade as to any other candi date

to be declared to be duly elected, then all the contesting
candi dates are required to be nade party respondents. On a

literal interpretation of the aforesaid provisions of Section 82,

therefore, it can be said that an el ection petition which does
not make the persons enumerated in Section 82 of the Act, as
party respondents, is liable to be dismssed. The two
decisions of this Court directly on the question are the cases
of Jyoti Basu and O's. vs. Debi CGhosal and O's., 1982(1)
S.C.C. 691 and B. Sundara Rani Reddy vs. Election

Conmi ssion of India and Ors., 1991 Supp.(2) S.C. C. 624.

In the former case, Chinnappa Reddy, J, speaking for the
Court, held that right to elect or to be elected or dispute
regardi ng el ection are neither fundanental rights nor

conmon | aw rights but are confined to the provisions of the
Act and the Rul es made thereunder and consequently, rights

and renmedies are all limted to those provided by the
statutory provisions. On the question of Joinder of parties,
referring to Sections 82 and 86(4) of the Representation of
the People Act, it was held that the contest of the election
petition is designed to be confined to the candidates at the
el ection and all others are excluded and, therefore, only those
may be joined as respondents to an election petition, who are
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nmentioned in Section 82 and 86(4) and no others. An
argunent had been advanced in that case that even if
sonmebody nay not be a necessary party under Section 82 of
the Act, but yet he could be added as a proper party as
provided in Order | Rule 10 of the Code of Civil Procedure.
But the Court rejected that contention on a finding that the
provisions of the Civil Procedure Code apply to election

di sputes only as far as may be and subject to the provisions
of the Act and any rul es nmade thereunder and the provisions
of the Code cannot be invoked to pernmit which is not

perm ssible under the Act. It was in that context the Court
further observed that the concept of 'proper parties’ is and
remain alien to an election dispute under the Act. This
deci sion was followed in B. Sundara Rami Reddy’'s case,

1991 Supp.(2) S.C.C. 624, referred to supra and it was
reiterated that the concept of 'proper party’ is and nust
remain alien to an-el ection dispute under the Act and only
those may be joined as respondents to an election petition
who are nentioned in Sections 82 and 86(4) of the Act and

no others. ~The Court in this case added that however
desirabl e and expedient it may appear to be, none-el se shal
be joi ned as respondents. M. Venkat aranmani, the |earned
seni or counsel, appearing for the appellant, contended that
the I aw enunciated i'n the two decisions and the observations
nmade are too wide and while Section 82 casts an obligation
on an election petitioner to join those nmentioned in clauses
(a) and (b) as party respondent, it does not put an enbargo
for addition of any other person in an appropriate case,
dependi ng upon the nature of allegation made and
consequently, the expression "any other" in the two decisions
referred to above, nust be held not to have been correctly
used. M. Venkataranani relied upon the observations

made by this Court in MS. GIll’'s case, 1978 (2) S.C R 272,
wherein the Court had observed that the Constitution
contenplates a free and fair election and vests

conpr ehensi ve responsi bilities of superintendence, direction
and control of the conduct of elections in the Election
Conmi ssion. This responsibility nmay cover powers, ‘duties
and functions of many sorts, adninistrative or other,
dependi ng on the circunstances and submtted that the basis
of el ectoral denocracy being a free and fair el ection and
fairness inmports an obligation to see that no w ong-doer
candi date benefits fromhis owm wong. |n case where

al | egations are nade against the Returning O ficer or the
Chief Electoral Oficer with regard to the conduct of the

el ection, there should be no bar to array themas parties and
according to M. Venkataramani in GIll’'s case, the Chief

El ecti on Commi ssioner was a party and, therefore, this Court
in Jyoti Basu as well as the subsequent case, havi ng not
noti ced the aforesai d judgnent of the larger Bench, the latter

decision will be of no assistance. W are not in a position to
accept the subm ssion of M. Venkataranmani inasmuch as in
GIll"s case, an order of the El ection Comm ssioner was under

challenge by filing a wit petition and it was not an el ection
petition under the provisions of the Representation of the
Peopl e Act. There is no dispute with the proposition that a
free and fair electoral process is the foundation of our
denocracy, but the question for consideration is, whether by
indicating in the Act as to who shall be arrayed as party, the
Court would be justified in allowi ng some others as parties to
an election petition. For the aforesaid proposition, Gll's
case is no authority. M. Venkataramani then relied upon the
decision of Calcutta Hi gh Court in Dwijendra Lal Sen

GQupta vs. Hare Krishna Konar, A l.R 1963 Cal cutta 218,

where the question cane up for consideration directly and the
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Cal cutta High Court did observe that the Returning Oficer

nmay nevertheless in an appropriate case be a "proper party"

who may be added as party to the election petition and

undoubt edly, the aforesai d observati on supports the

contention of M. Venkararamani. Follow ng the aforesaid
decision, a |earned Single Judge of the Bombay H gh Court

in the case of H R Gokhal e vs. Bharucha Noshir C. and

Os., AIl.R 1969 Bonbay 177, had al so observed that the
observations of Shah, J in Ram Sewak Yadav's case, AR

1964 SC 1249 in paragraph (6) is not intended to |lay down

that the Returning Oficer can in no event be a proper party
to an election petition. But both these aforesai d decisions of
the Calcutta Hi gh Court and Bonmbay Hi gh Court had been
considered by this Court in Jyoti Basu case and the Court

took the view that the public policy and | egislative w sdom
both seemto point to an interpretation of the provisions of
the Representation of the People Act which does not permt

the joining, as parties, of persons other than those nentioned
in Sections 82 and 86(4). The Court also in paragraph (12)
consi dered the consequences if persons other than those
nmentioned in Section 82 are pernmtted to be added as parties
and hel d that the necessary consequences woul d be an

unendi ng, disorderly election dispute with no hope of

achi eving the goal contenplated by Section 86(6) of the Act.
In the aforesaid prem ses, we reiterate the views taken by this
Court in Jyoti Basu's case and reaffirned in the latter case in
B. Sundara Rani Reddy and we see no infirmty with the

i mpugned judgment, requiring our interference under Article
136 of the Constitution. This appeal accordingly fails and is
di sm ssed

.......................................... J.
(G B. PATTANAI K)

(SN, PHUKAN)

.............................. J.

(S'N. VARl AVA)

February 14, 2002.




