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Thi s appeal under Section 116A of the Representation of the People Act,

1951 (for short '"the Act’) arises fromthe judgenment dated June 29, 2001 of the High
Court of Judicature at Bonbay. By the inmpugned judgnment, the Hi gh Court dism ssed
the el ection petition.

The election petition was filed challenging the el ection of the respondent
from 255 Baramati Assenbly Constituency, which was held on 11th Septenber, 1999.
The petition was filed by two persons, one was a voter of the constituency and the other
was the counting agent of the defeated candidate viz. Shri Chandrakant K. Teware. 1In the
said election the respondent Shri Ajit Anantrao Pawar defeated his imediate riva
candi date, Shri Teware by a nargin of 50,366 votes. The petition was filed alleging that
certain nmal practices were commtted at the tine of counting of the votes, under Section
100(1)(d)(iii) of the Act.

The al | egations, which are relevant for the present purpose, are stated
bel ow. -

After the polling, the ballot boxes were to be kept in the MES Hi gh
School, Baramati as per programe and when the ball ot boxes arrived at the said schoo
and was in the process of unloading, all the boxes were shifted to the Recreation Hall
M DC area at Baramati. According to the appellants this change was nade by the
Returning O ficer without informng the contesting candidates. As the said MDC area is
adj acent to the prem ses of the Vidya Pratisthan Shikshan Sanst han, which was fully
controlled by the fanmily of the respondent and in fact the respondent was one of the
of fice bearers of the said Pratisthan, this sudden.change caused an apprehension in the
m nd of the appellants that it was so done with the oblique notive for replacing genuine
bal | ot papers by fake ones. W find fromthe counter that there was heavy rain at
Baramati on 9th Septenber, 1999 and rai nwater was al so collected around the said Hi gh
School . Apprehending that there mght be rain on subsequent days and the said Hi gh
School area m ght be flooded, the Returning Oficer changed the venue of keeping the
bal | ot boxes for safe custody of the boxes as in the event of rain the school area m ght be
flooded. It was also alleged that during counting of votes it was noticed that in the
majority of ballot papers there were signatures on the back side of the ballot papers which
were simlar in nature with the sane ink and character. It was, therefore, suspected that
genui ne ball ot papers were substituted by fake ones. In the polling booth No.235, 455
bal | ot papers were used and there was no signature of the Presiding Oficer on the reverse
side of the ballot papers as required under the rules, whereas according to the Presiding
O ficer of the said Booth he signed on all the ballot papers on the previous day of polling,
suggesting that ball ot papers nmight have been substituted. |In this polling booth one ball ot
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paper of Khed Legislative Constituency was found inside the ballot boxes which was

brought to the notice of Returning Officer by filing a witten conplaint (Annexure P-

21A) and according to the appellants the conplaint was filed at 2.30 p.m on 6th of
Cctober, 1999 i.e. while the counting process was going on but the Returning Oficer
refused to receive the same. It was alleged that subsequently the Returning O ficer
recorded a note at 3.30 a.m on 7th Cctober, 1999 and, thereafter, passed necessary orders.
On these facts it was also alleged that the Returning O ficer was influenced by the
respondent in the conduct of election and counting of the votes.

Bef ore we proceed to exami ne the facts of the present appeal, we nay
refer to the position of law. In Ram Sewak Yadav versus Hussain Kam | Kidwai &
Os.[(1964) 6 SCR 238] a Constitution Bench of this Court held that power to order
i nspection of ballot papers is clearly inplicit in Sections 100(1)(d)(iii), 101 and 102 of
the Act and Rule 93 of the Conduct of Election Rules, 1961 and an order for inspection
under the Act may not be granted as a matter of course, having regard to the insistence
upon the secrecy of the ballot papers. It was further held that the Court would be justified
in granting an order forinspection provided two conditions are fulfilled: -

(1) the petition for setting aside an el ection contains adequate statement of the
material facts on which the petitioner relies in support of his case; and
(ii) the El ection Tribunal is prima facie satisfied that in order to decide the dispute

and to do conplete justice between the parties, inspection of ballot papers is
necessary.

The Constitution Bench also held that an order for inspection of ball ot
papers could not be granted to support vague pleas made in the petition not supported by
material facts or to fish out evidence to support such pleas.

In'Smt. Sumitra Devi versus Shri Sheo Shanker Prasad Yadav &
Ors.[(1973) 3 SCC 330] a three Judge Bench of this Court held in an appeal under
Section 116A of the Act that it has been the consistent practice of the Suprene Court not
to interfere with findings onquestions of fact unless there is some grave or pal pable error
in appreciation of the evidence on the basis of which the findings were arrived at.

Wi le interpreting clause (d) of sub-section (1) of Section 100 of the Act,
this Court has consistently heldthat in view of clear | anguage of the provision even if the
allegations in the election petition are found to be proved, the election petitioner should
al so establish that the result of the election was materially affected.

Drawi ng our attention to paragraph 30 of the inpugned judgnment, M.
Lalit, learned counsel for the appellant has submitted that the H gh Court proceeded on a
wong | egal proposition. |In the said paragraph the | earned Judge took the view that in
order to succeed in the election petition, the appellants have at |east to create a genuine
doubt in the mnd of the Court by establishing circunstances alleged in the election
petition beyond all reasonable doubt. This approach was wong in view of the settled
position of law but we find fromthe inpugned judgnment that subsequently, the |earned
Judge after discussing various decisions of this Court recorded the finding that after
goi ng through the records it could not be said that even a genui ne suspicion about alleged
mal practice of substituting the valid votes with spurious votes could be established. W
have al so perused the inpugned judgnent and we find after discussing |aw and evi dence
on record, the election petition was dism ssed holding that the appellants failed to nake
out a prima facie case and could not be allowed to enbark upon a fishing inquiry.

At the outset we may state here that all the allegations were nmade agai nst
the Returning Oficer and though initially he was inpl eaded as a respondent,
subsequently, his name was del eted by the order of the court. The Hi gh Court has noted
that during the trial the Returning Oficer was present in court and he was al so shown as
a witness in the list of witnesses subnmtted by the appellants. Subsequently, his nane
was struck off fromthe said Iist and was not exanmi ned. The defeated candi date, Shri
Teware did not appear as a witness to support the allegations made in the el ection
petition.

The first contention of M. Lalit, |earned counsel for the appellants is tha
t
the ball ot boxes were to be collected at the MES Hi gh School and instead boxes were
collected at the Recreation Hall, MDC w thout information to the candi dates/agents
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about such shifting of ball ot boxes and this was done in order to replace ballot papers in
the bal |l ot boxes.

The Hi gh Court has recorded in the inmpugned judgnent that it has cone
out fromoral evidence of PW4 that 'there was rain and there was water log in the MES
H gh School ... ... . M. Lalit has rightly pointed out that no such statenment was nade by
PW4. On the contrary, M. Ashok Desai has submitted that it was a genui ne m stake on
the part of the | earned Judge and he has drawn our attention to the evidence of PW5, the
Presiding Oficer of the booth. PW5 in cross-exanination has stated that when they
went to the MES H gh School on 9th Septenber, rainwater had collected there. W agree
with M. Desai that it was a genui ne nistake.

We have already noted that shifting of the collection centre was for safe

custody of the ballot boxes. In the evidence it has cone out that on 9th Septenber, 1999
there was heavy rain at Baramati. PW2, the Principal of the school has stated that when
it rains in Baramati, rainwater gets collected at sone area of the school. It is the

responsi bility of the Returning Oficer to keep the ballot boxes in the safe custody,
therefore, the Returning Oficer rightly shifted the collection centre for ballot boxes for
safe custody and we reject the contention of the appellants that it was so done with an

ul terior notive.

From the evidence of PW1, the polling agent of Shri Teware who is
appel l ant No.2 herein, it has come out that at the MES H gh School he waited for 15
m nutes and saw t hat the boxes were reloaded in the vehicle. He has stated that the
Assi stant Returning O ficer who was present at the MES H gh School infornmed himthat
boxes were being shifted as per the orders of the Returning Oficer. PW3, the Presiding
O ficer of Booth No.234 who arrived at the MES H gh School has deposed that he and
other Presiding Oficers were informed about the shifting of collection centre for the
bal | ot boxes. Therefore, the submission that no notice was given is contrary to evidence
on record. In absence of evidence of defeated candi date, Shri Teware we cannot accept
the subm ssion that no notice was given to the candi dates about such shifting.

The Recreation Hall, M DC, which was under the control of the State
Governnent, was adjacent to Vidya Pratishthan Shi kshan Sanst han, which was under the
control of the famly of the respondent. The appellants have not adduced any evidence to
support the allegation that any attenpt was nmade by the respondent or any nenber of his
famly to substitute the ball ot papers in the ballot boxes.

M. Ashok Desai, |earned senior counsel for the respondent has rightly
poi nted out that party on whose ticket the respondent contested the election was not in
power at the relevant time and the BJP and the Shiv Sena were in power. This was in
reply to the contention made in the election petition that the respondent was a nephew of
Shri Sharad Pawar, Ex-Chief Mnister of Maharashtra who al so contested the el ection for
the parlianmentary constituency and got el ected.

The ball ot boxes were received at the Recreation Hall, MDC, Baranat
on September 11, 1999 and were di spatched on next day i.e. Septenber 12, 1999 to the
Storage Centre, Pune. Al ballot boxes were dispatched by 7.30 a.m except the ball ot
boxes of Baramati constituency, which were dispatched at 9.30 a.m The Hi gh Court has
recorded that there were 251 ball ot boxes for this Assenbly Constituency and on the
basi s of evidence of PW10 it came to the conclusion that it would require 30 to 35
m nutes for sorting of ballot papers in each ballot box. On these prenises, the Hi gh
Court rightly was of the opinion that it would require 125 hours for opening 251 ball ot
boxes, sorting out ballot papers of the Lok Sabha and the Assenbly constituency and
substituting ballot papers by different set of ballot papers. Therefore, it would not
possi bl e to substitute ballot papers during the period the boxes were kept at Recreation
Hall, MDC and rejected the plea holding that it was a 'fertile inagination of the
witnesses’. W agree with the above finding of the |earned Single Judge.

We have perused the witten conmplaint filed before the Returning Oficer
in which two allegations were made viz. absence of signature of the Presiding Oficer on
the ball ot papers and one used bal |l ot paper for Khed Lok Sabha Constituency was found
in the ballot boxes. A prayer was nade before the Returning Oficer that the ballot papers
of the entire legislative constituency be scrutinised and verified. The said conplaint was
filed by Shri Arun Chandrrao Teware, PW?7 and time was noted at 2 p.m The Returning
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Oficer in his order stated that he found in polling booth No.234 there were no signatures
of the Presiding Oficer on the back side of the ball ot papers and he checked nunbers of
the ballot papers, thereafter he informed the counting representative that the said ball ot
papers were fromthe said polling centre and the counting agents did not nake any

obj ection and gave consent for counting of votes. After going through the report we do
not accept the contention that the Returning Oficer refused to accept the conpl aint as
alleged. We may sate here that no prayer was nade either by the defeated candidate or

any counting agent for recount.

The second contention of M. Lalit is that in the absence of signature of
the Presiding Oficer in Booth No.234 on the back of 455 ballot papers would so that
they were substituted.

According to the H gh Court since only 455 ball ot papers were found
wi t hout the signature of the Presiding Oficer and assunming that the ballot papers ought
to have been rejected, it would not affect materially the result of the election as
respondent won by huge margin of about 50,000 votes. W agree with the above finding
of the Hgh Court. PW5 was the Presiding Oficer at Booth No.234 and according to
hi m he put his signature on all ballot papers of Lok Sabha Constituency and in 500 ball ot
papers of Assenbly Constituency on 10th Septenber, 1999 and the Polling Oficers
checked each and every ballot papers. PW6, the Polling Oficer of the said booth has
supported PW3 on this point.  According to Rule 38 of the Conduct of Election Rules
every ball ot paper before it is issued to the electorate, the counter foil attested thereto
shal | be signed by the Presiding Oficer on its back. PW5 could not explain why he
signed the ballot papers on the previous day. A crimnal proceeding has been initiated
agai nst hi munder Section 134 of the Act for his omission to sign the ballot papers and is
pendi ng and, therefore, according to the H gh Court he could not have deposed otherwi se.
Therefore, on this ground, the H gh Court disbelieved PW5, as it was his endeavour to
justify his action to absolve hinmself of the crimnal charge. This finding of the Hi gh
Court cannot be faul ted:

The respondent defeated Shri Teware by a huge margin of nore than fifty
thousand votes. Only 455 ballot papers w thout signature of the Presiding Officer were
found in Booth No.234. These ball ot papers were counted and as the Returning Oficer
has recorded in his order there was no objection by the counting agents. Had these ball ot
papers been rejected, it would not have also materially affected the result of the election
in view of the above huge nargin. | Regarding finding of one ballot paper of another
constituency in the ballot box, we are also of the 'viewthat-this would also not materially
affect the result of the election

Regarding the allegation that the signature of the Presiding Oficers in
various polling booths on the ballot papers appeared to be of simlar in character, the
Hi gh Court took note of the fact that not a single counting agent in the hall or any other
counting agent raised any objection in witing to the Returning Oficer. |In the report of
the Returning Oficer, it was recorded that-he verified the signatures and was satisfied
that the objection raised was unfounded. |n the absence of evidence of Returning Oficer,
the Hi gh Court rightly drew adverse inference:

M. Lalit, |earned counsel for the appellant has subnmitted that as ball ot
papers without the signature of the Presiding Officers were found in booth No.234, the
appel l ants may be allowed to i nspect ballot boxes in other polling booth to find out
whet her there was such omission by the Presiding Officers in other booths. This
subm ssion has to be rejected, as it will ampunt to allow ng the appellants to fish out
evi dence to support the contention of the appellants.

After perusing the evidence which are available on record and al so the
i mpugned judgnment, we are of the opinion that the Hi gh Court has not committed any
grave or pal pable error in appreciation of the evidence. W are also of the opinion that
the appellants have failed to establish a prima facie case for inspection of ballot papers.

In the result appeal is disnmssed. Registry shall take follow up action in
terns of sub-section (2) of Section 116C of the Act. Cost on the parties.

o
[ G B. Pattanai k]
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