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ACT:

Constitution of [India, 1950, Art. 173(a)-Making oath or
affirmati on-Wien shoul d be nade.

Practice and Procedure-Representation of the People Act (43
of 1951), s. 116A- Appeal - Taki ng new poi nts-Code of Civi
Procedure (Act 5 of 1908), O 16, r. 14-Duty of Court to
summon court witnesses.

Notification by Election Comm ssioner under Art. 173(a)-
Requi renent of naking oaths or affirnmation before conpetent
of ficer 'of that constituency’ -Scope of.

HEADNOTE:

The first respondent, who was the Chief Mnister of the
State, and the first appellant were candi dates for election
to the Mysore Legislative Assenbly from _Shiggaon
constituency. The notification fixing the time schedule for
the elections fixed 20th January 1967, as the last date  for
filing nomnations, 21st as the date of scrutiny, and 23rd
as the last date for withdrawal of candidature. The first
respondent, had also filed his nomnation at  two other
pl aces, Bagal kot and Hospet, and validly nmade t he
affirmations required by Art. 173 (a) of the Constitution

at those places on the 19th and 20th January. He also  made
the affirmati on before the Returning O ficer of the Shiggaon
constituency on the date of scrutiny, that is, 21st January.
The first respondent was decl ared el ected unopposed on the

date of scrutiny on the ground that all other candidates,
i ncl udi ng t he first appellant, had wi t hdr awn their
candi dat ure. The first appellant challenged the first

respondent’s election on the grounds that the first
ndent was disqualified for failure to nake t he

affirmati on under Art. 173(a) before filing the nom nation
paper in Shiggaon constituency, that the w thdrawal from
candi dature of the first appellant was attenpted to be
obt ai ned by inducement, threats and undue in and was in fact
procured wi th the connivance of the Returning Oficer, and
that the first respondent commtted other irregularities in
the filing of his nomination. It was alleged that one P was
responsi ble for the corrupt practices with the consent of
the first respondent. P was not exam ned as a wtness by

r espo
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the respondents. The first appellant filed an application
to examine P as a court-witness, on the ground that the
appel  ant coul d not exani ne himas his own witness since he
woul d be hostile to the appellant. The High Court rejected
the ; application.
The High Court, after rightly repelling the contention that
the affirmati on should have been nade prior to the filing of
the nomination, held that the affirnation nade prior to
scrutiny was sufficient conpliance with the requirements of
Art. 173(a), and that the charges of corrupt practice of
undue influence and bribery against the first respondent,
and the connivance of the Returning Oficer inrelation to
the corrupt practices and irregularities, were not proved.
In appeal to this Court, it was contended that : (1) This
Court, in Pashupati Nath Singh v. Harihar Prasad Singh
A l.R 1968 S.C. 1064, held that the affirmati on should be
made before the date of "scrutiny, so that, in the present
case, it shoul d have been made at the |atest by the m d-

525
ni ght between 20th and 21st January; and (2) On the failure
of the first respondent to exanmine P an adverse inference
should have been drawn against the first respondent, and
that the H gh Court erredin not sunmoning P as a court-
Wi t ness.
HELD: (1) (a) Since/'the first appellant was pernmtted to
rai se the new ground based upon the decision in Pashupati
Math Singh’s case, the first respondent -should not be
debarred fromputting forward his alternative plea that Art.
173(a) was satisfied on the basis of the affirmations nade
at Bagal kot and Hospet. [532 E-F]
(b) The notification issued by the Election Comrission in
pursuance of Art. 173(a) stated that the affirmation should
be made before the Returning Oficer or Assistant Returning
Oficer for that constituency. In using the expression
"that constituency’, the intention of the El ection Com
mssion was that the affirmation nmust be made before the
Returning Oficer or Assistant Returning Oficer /of that
particul ar constituency from which the candi date was seeking
election to the Legislature of the State, whether it be an
Assenbly Constituency or 'a Council Constituency. [534 A-B]
(c)When the first respondent nmade his affirmations on the
19th and 20th before, the Returning O ficer at Bagal kot ~ and
Hospet respectively, he was a candidate nomnated for
election fromthose constituencies. Once he nade such - an
affirmati on before one of the persons authorised by the
El ection Conmission he had fully conplied wi-t h t he
requi rements of Art. 173(a), and thereupon, becane qualified
to be a candidate for election to the Msore | Legislative
Assenbly. [534 CE].
The purpose of Art. 173(a) is to ensure that any person, who
wants to be a nmenber of a Legislature of a State, nust bear
true faith and allegiance to the Constitution as '‘by [|aw
established and wundertake to uphold the sovereignty and
integrity of India, and, to ensure this, he nmust nake an

oath or affirmation. The Article requires one oath  or
affirmation in accordance with the formset out in the Third
Schedul e to the Constitution so as to "renove t he

di squalification frombeing a candidate for election to the
Legi slature of the State. The Article does not mention that
the making of oath or affirmation is to be prelimnary to
the wvalidity of candidature in each constituency, and the
Article does not require that the qualification nust be
acquired separately in respect of each constituency from
which a candi date was seeking election. Once the oath or
affirmation is nmade before a competent authority in respect
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of one constituency, the candi date becones bound by that
oath or affirmation even if he gets elected to t he
Legi slature froma different constituency [534 E-H, 535 A-B]
(2)In the present case, the circunstantial evi dence
indicated that the version put forward on behalf of the
appel l ants could not be true. therefore, the H gh Court was
justified in holding that the appellants’ case was shown to
be fal se by other evidence, so that, there was no conpelling
reason for the H gh Court to examine P as a court-w tness or
to draw an adverse inference against first respondent for
his failure to exanmine P as a witness. [540 G H, 541 A]

Dr. M Chenna Reddy v. V. Ramachandra Rao, C. A. No. 1449/68
dt. 17-12-1968, R M Seshadri v. G Vasantha Pai, [1969] 2
S.C.R 1019 and Nani Gopal Swam v. Abdul Hamid Chowdhury,
A 1. R 1959 Assam 200, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:~ Givi |l “Appeal No. 1621 of 1967.
8Sup. CI/69-15
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Appeal under S. 116-A of the Representation of the People
Act, 1951 fromthe judgnment and order dated August 4, 7, 8,
1967 of the Mysore Hi gh Court in Election Petition No. 2 of
1967.

B. S. Patel, S Paramila and R~ B. Datar, for the
appel | ant s.

A K. Sen, S. S. Javali and M Yeerappa, for. respondent
No. 1

Shyamal a Pappu and S. P. Nayar, for respondent No. 2.

The Judgrment of the Court was delivered by

Bhargava, J.This appeal under section 116A of t he
Representation ofthe People’s Act, 1951 (herei nafter
referred to as "the Act") has been filed by two appellants
whose election petition for setting aside the election of
respondent No. 1 has been ,dism ssed by the H gh Court of
Mysore. Appellant No. 1 was one of the candidates who filed
his nomnation for election to the Msore Legislative
Assenbly from Shiggaon Constituency in the District of
Dharwar. Appellant No. 2 was a voter in that constituency.
The notification fixing the tine-schedule for the elections
was issued on the 13th January, 1967, fixing 20th January,
1967 as the last date for filing nomnations, 21st ~January,
1967 as the date of scrutiny, and 23rd January, 1967 as the
last date for withdrawal of candidature. According to the
appel l ants, only eight candidates filed their _nom nations
within time wup to 20th January, 1967. One of them was
appellant No' 1. Respondent No. 1 was not included anobngst
the seven other candidates and his nonination paper was
subsequently introduced anongst the records of the“Returning
Oficer on behalf of respondent No. 1 with the aid 'of the
Returning Oficer. The Returning Oficer is respondent. No.
2 in the appeal, having been inpl eaded as respondent No. 2
in the election petition also. It was further pleaded that,
even if any nom nation paper was filed by respondent No. 1,
it was not acconpanied by the relevant portion of the
electoral roll in which the nane of respondent No. 1
appeared as a voter which was necessary, because respondent
No. 1 was not a voter in this constituency, but in a
di fferent constituency. No deposit as required by s. 34 of
the Act was nade in tinme; and, further still, respondent No.
1 was not qualified to be chosen to fill the seat in the
Legi sl ature, because he had not made and subscribed before
the person authorised in that behalf by the Election
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Conmi ssion an oath or affirmation according to the form set
out for the purpose in the Third Schedule to t he
Constitution as required by Article 173 (a). It was alleged
that, despite all these defects. respondent No. 1 was
decl ared el ected unopposed on the date of scrutiny on the
incorrect ground that all other candidates had withdrawn
their candidature. The appellants accepted the
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genui neness and validity of the withdrawals by the seven

other candidates, l|eaving appellant No. 1 as the sole
contesting candidate. The further case was that, in order
to have respondent No. 1 returned unopposed, cor r upt

practices were commtted to obtain a withdrawal form signed
by appellant No. 1 and it was filed illegally before- the
Returning O ficer.

The version relating to the conm ssion of corrupt practices
and to the filing of the wthdrawal fornms of appellant No. 1
may now be stated. The appellants allege that the whole
manoeuvring was done by one Patil Puttappa, Menber of
Parlianment, who was a staunch supporter of respondent No. 1,
and by Mahalinga Shetty, the son-in-law of respondent No. 1.
These two persons caught hold of two other persons, Hotti
Peer asabnavar Chamensab Ghudusab (hereinafter referred to as
"P. W 3"), and Nadaf Mohamad Jafar ' Saheb (hereinafter
referred to as "P, W 4"), and through them attenpted to
i nduce appellant No. 1 to wthdraw his nomination by
prom sing to get hima |ong-awaited hul l'er licence and also
to get himbetter patronage for his ~book-selling business
and for receiving other aid and support for 'his materia
prosperity. The appellants allege that this inducement was
of fered wi t hout di sclosing that respondent No. 1's
candi dature was spurious. For this purpose, on 20t h
January, 1967, at about 8.30 p.m, while appellant No. 1 was
sitting at-the shop of one Joshi, a car-arrived from' which
P.W 4 got down, came to appellant No. 1 and told him 'that
Patil Puttappa was calling himand requesting himto go with
hi m Appellant No. 1 went with P. W 4 towards the car in
which Patil Puttappa was sitting. The | atter asked appel |l ant
No. 1 why he should further trouble hinmself wth election
matters when he had enough work in connectionw th the shop
flour mll and his garden | ands. He added that it will be
to the advantage of appellant No. 1 to wthdraw his
nom nation, promsing that he would assist himin his trade,
assi st himan agency for paper and would help himto secure
a licence: for his huller which, he said, he had heard he
was trying to obtain w thout success. Appel l ant® No. 1
replied that he had filed his nomnation with a view to
contest the el ections as his candidature had been sponsored
by many people and he was not wlling to wthdraw his
nom nati on. In spite of requests having been made " two or
three tines, appellant No. 1 refused. At a Ilater stage,
when he asked why be should withdraw his nomnation, '@ Pati
Puttappa told himthat they desired uncontested return of
respondent No. 1, and that was the reason why they were
maki ng that request. Appellant No. 1 then objected saying
that respondent No. 1 bad not filed his nom nation
wher eupon Patil Puttappa stated that every necessary
arrangenent would be made to secure the uncontested return
of respondent No. 1. At the time, of this talk, Mbhalinga
Shetty was a so sitting in the car. Wen appellant No. 1
continued to be hesitant, Patil Puttappa asked him to go
with himin the car and, in, this
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suggestion, P. Ws. 3 and 4 Supported him Appellant No. 1
first declined to do so because he was not prepared to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 20

accede to the request for Wthdrawi ng his nom nation, but,
on Patil Puttappa s persistence, he agreed to go along,
provi ded appellant No. 2 also acconpanied him Appel | ant
No. 1 then went to the shop of appellant No. 2 and,
thereafter, both of themgot into the car and were taken to
the house of one Hanumant hagouda  Ayyangouda Pat i

(hereinafter referred to as "R W 3"). Patil Puttappa
Mahal i nga Shetty and the two appellants all went inside the
house of R W 3 and sat there when Patil Puttappa once

again nade a request to appellant No. 1 to wthdraw his
nom nation. Appellant No’. 1 refused, while appellant No. 2
al so supported himby stating that appellant No. 1 had ful
support of the Muslinms of the locality and that there was
every chance of his success, so that there was no point in
his withdrawi ng the nonmination. Thereafter, Patil Puttappa
changed his tactics and told appellant No. 1 that it would
neither be good nor safe for himto continue to refuse his
request. and threatened hi mby asking whether he would 1ike
to go on with-the, election or prefer to live in safety. He
added that he was a Menber of Parliament and, therefore, he
could do anything to appellant No. 1He also produced a

bl ank printed formand two bl ank sheets ofwhite paper and
asked appellant No. 1-to sign them gi vi ng thet hreat
that he wll not be allowed to go, unless he affixed his
signatures to them \When appellant No. 1 looked for support
to appellant No. /2, the latter was al so simlarly
t hreat ened, whereupon he said that there was no escape and,
consequently, appellant No. 1 should sign the papers as
desired by Patil Puttappa. Against his will and submitting
to the pressure of Puttappa, appellant No.~ 1 signed the
papers which were taken away by Puttappa who | eft asking R
W 3 not to permit the two appellantsto go  away, unless
Puttappa hinmself told himi to let them go. The two
appel l ants, according to them were kept confined ' in the
house of R W 3 throughout the night of 20th January and
again throughout the day and ni ght of 21st January,, 1967.
They were only allowed to | eave the house at about 4-30 a.m
on 22nd January, 1967, when a servant of R W 3 woke them
up and told themthat they could go away. The charge put
forward on the basis of these facts was that an attenpt was
made to bribe appellant No. 1 to withdraw his nomination by
offering himhelp in obtaining the Iicence for the huller
and in getting himagency for paper, with the further charge
that signatures on the withdrawal form were obtained by
undue i nfl uence. It was further pleaded t hat t hat
withdrawal formwas filed before the Returning O ficer by
some one other than appellant No. 1 or his election agent.
The case put forward in the election petition, thus, was
that the withdrawal from candi dature of appellant No. 1 was
attenpted to be obtained by offering inducenents and by
subjecting himto threats and by exercise of undue“influence
in
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whi ch assi stance of the Returning O ficer was procured. In
the ’'Conmm ssion of these corrupt practices, there was
consent of respondent No. 1, so that the election of
respondent No. 1 was void. In order to prove the consent of
respondent No. 1 to the conmission of the corrupt practices,
the case put forward was that, subsequent, to the alleged
wi thdrawal of candidature by all the other candidates
including appellant No. 1, |eaving respondent No. 1 as the
sol e candi date, respondent No. 1 nmet P. W. 3 and 4 and gave
them an assurance that the- prom ses which had already been
made to assist appellant No. 1 will be honoured.

The further version put forward on behalf of the appellants,
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subsequent to their release from’the house of R W 3, is
that, when they canme out of the house towards the’ Poona
Bangal ore Road, they felt ashanmed to show their faces in
their own town of Shiggaon and, consequently, decided to go
to Hubli for a few days. A truck happened to pass there.
carrying sone goods and, since they had some noney, they
took a lift in the truck and went to Hubli. They went to a
canteen for refreshnents and on the table they found an
i ssue of a newspaper 'Samyukta Karnataka' in which appeared
a news itemstating that respondent No. 1 had been returned
uncontested at Shiggaon. Appellant No. 1 felt surprised,
because be had not wi thdrawn his nom nation,, He consulted
appellant No. 2 and the two of them after thinking over,
real i sed that advantage nust have been taken agai nst them of
the papers which appellant No. 1 had been nmade to sign at
the ,house of R W 3. They, therefore, decided to see a
| awyer and sel ected Sadashi v Shankarappa Settar (hereinafter
referred ‘to as "P. W 2") because, besides being a |awer,
he was al'so a candidate in the election. They went to his
house twi'ce at about 9 a.m and again at about 12-30 or 100
p.m, but he was not at hone. They waited on, the second
occasion wuntil about 2-30 p.m when he returned and, after
taking-his neals, he ultimately talked to themat 3 p.m As
a result of the consultation P. W 2 drafted a telegram
whi ch was despatched by the appellants at about 4-35 p.m to
the Returning Oficer. 1In the telegram it was nentioned by
appel lant No. 1 that he had read in a newspaper that he had
wi t hdrawn which was false as he had not wi thdrawn and the
wit hdrawal formwas not presented by him He added that he
did not know who had filled in the contents of the
wi t hdrawal form and who had presented it and, consequently,
wanted the Returning Officer to treat it as invalid, adding
that he was still contesting the election fromthe ' Shiggaon
constituency. The Returning Officer received it on the sane
evening, i.e., on 22nd January, 1967, but noted on it that,
since it was a telegram it could not be acted upon or
consi dered. Thereafter, appellant No. 1 addressed a neeting
late at night in a locality called 'Durgada Bailu' 'in /Hubl
where election propaganda was going on. After /taking
further steps next day, the appellants continued to stay in
530

Hubli for 2 or 3 days and they wultimately returned to
Shi ggaon on the 25th January, 1967. On these pl eadings, the
case put forward was that appellant No. 1 had never with
drawmn his candidature and that, since respondent  No. 1 had
never filed his nom nation paper and all other candi dates
had w thdrawn, appellant No. 1 was entitled to be declared
el ected unopposed. In the election petition, therefore, in
addition to the relief for declaration of the election of
respondent No. 1 as void, appellant No. 1 also clainmed a
declaration that he was the duly el ected candidate from the
Shi ggaon constituency.

The point that was put in the fore-front by M. B. S Patil,
| earned counsel for the appellants, and was argued first.
relates to the challenge of the validity of the election  of
respondent No. 1 on the ground that he was disqualified for
failure to nmke or subscribe an oath or affirmation in
accordance with the provisions of Art. 173 (a) of the
Constitution. 1In the election petition, it was pleaded that
the oath or affirmation should have preceded the filing of
the nomnation paper, so that, even if any oath or
affirmati on was nade subsequent to the filing of the
nom nation paper, it would be invalid and would not avoid
the disqualification. On behalf of respondent No. 1, the
reply in the witten statenent was that respondent No. 1
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did, in fact, neke an affirmation before the Returning
Oficer of this very constituency of Shiggaon on the date of
the scrutiny, viz., 21st January, 1967, before the Returning
Oficer scrutinised the nom nation paper of respondent No.
1. Evi dence was also led to show that, on 21st January,
1967, respondent No. 1 did arrive, at the office of the
Returning O ficer just before the scrutiny of his nom nation
paper was being taken up and he i mediately proceeded to
nmake the affirmation. Prior to his arrival, his nomi nation
paper for another constituency Kundagaol was rejected by the
Returning Officer on the ground that no affirmati on had been
made and respondent No. 1 was disqualified under Art. 173
(a). It may be nmentioned that this Returning Oficer was
functioning as such for three different constituencies,
Shi ggaon, Kundagol andShirahatti, though his Headquarters
were tenporarily | ocated atShiggaon. Si nce t he
affirmati on was nmade before the ReturningOificer by
respondent. No. 1 prior to the scrutiny of his nom nation
paper for Shiggaon Constituency, the Retuning O ficer held
that respondent ~No. 1 was  not disqualified under Art.
173(a), and declared his nom nation-as valid. These facts
were accepted by the High Court in this case and the High
Court upheld the view of the Returning Oficer that the
affirmati on nade prior to the scrutiny of his own nom nation
paper by respondent “No. 1 was full conpliance with the
requirenents of Article 173(a). The Hi gh Court repelled the
argunent advanced on behalf of the  appellants that the
affirmati on shoul d have been nmade before the
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filing of the nom nation paper. 1n the course of  argunents
on this point before us, however, neither party stuck to the
position that was taken up by it before the H'gh Court. On

behal f of the, appellants, the alternative |egal position
relied upon was that, in any case, the ~affirmation 'should
have been nade before the date of scrutiny, so that, in the
present case, it should have beenlatest by the m dnight
between 20th and 21st January, 1967. This plea for
chall enging the validity of the election of respondent No. 1
was not taken either in the pleadings or even at any |ater
stage: in the Hgh Court. 1In fact, it was taken here for
the first tine on the basis of a decision of this Court _in
Pashupati Nath Singh v. Harihar Prasad Singh.(1) In that
case, this Court has clearly held that the effect of the
provision contained ins. 36 (2) (a) of the Act is that the
oath or affirmation nust be before the ~date fixed for
scrutiny, so that the candi date possesses the qualification
under Art. 173(a) of the Constitution on the whole of the
day on which the scrutiny of nom nation has to take place.
Even though this ground was not raised in the Hgh Court, we
consider that we cannot.now ignore it and we have to/ hold
that the Hi gh Court was incorrect in rejecting the plea of
the appellants on the ground that a valid affirmation had
been made by respondent No. 1 on 21st January, 1967 just
before the scrutiny of his nom nation paper

In view of this position taken up on behalf of the
appel lants, M. A K Sen, |earned counsel for respondent
No. 1, put forward the alternative plea that respondent No.
1 was not disqualified wunder Art. 173(a) of the
Constitution, because he had validly nade affirmations at
two other places on the 19th and 20th January, 1967. For
this purpose, reliance was placed on the statenents made by
respondent No. 1 when he was cross-exam ned on behal f of the
appel | ant s. Respondent No. 1 at one stage stated that he
filed his nom nation at Bagal kot on the 19th January, 1967
between 2 and 3-00 p.m in the afternoon. On further cross-
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exam nati on cane his statenent that, at Bagal kot he
subscribed to the affirmation on the very day on which he
presented his nom nation paper and he also confirned that he
was in a position to affirmon personal know edge that he
had filed his nom nation at Bagal kot on the 19th January,
1967. Simlarly, he also stated that he filed hi s
nom nation for the Hoovi nahadagali Constituency at Hospet
and, though he could not give the exact date on which he
filed the nomination paper, he renenbered that he subscribed
to the affirmation there on the night of 20th January, 1967.
It was urged by M. Sen that, having made affirmati on once
either at Bagalkot or at Hospet in accordance wth the
requi renents of |aw, respondent No. 1 became qualified under
Art. 173 (a) of the Constitution to be a candidate for the
Legi sl a-

(1)A 1.R 1968 S.C. 1064.
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tive Assenbly and, therefore, it was immterial that he did
not again nmake an affirmation. in tine before the Returning
O ficer of Shiggaon Constituency.

This claimwas resisted by. M. Patil on two grounds. The
first point urged 'was that this was a new case being set up
on behalf of respondent No. 1 for the first time in this
Court and it should not, therefore, be taken into account.
The second was that, in any case,. the affirmation at
Bagal kot or Hospet /could not enure to ‘the benefit of
respondent No. 1 for holding himto be qualified under Art.
173 (a) of the Constitution to stand as a candidate from
Shi ggaon Constituency. On the first Point, we consider
that, in view, of the position noticed by wus earlier
respondent No. 1 is fully justified on relying on this
alternative case in this Court, even though it was not put
forward during the trial in the Hi gh Court.” Wile the case
was being tried in the H gh Court, the plea put forward by
the appel l ants thenmsel ves was different fromthe plea on the
basis of which the affirmati on made by respondent No. 1 at
Shiggaon on 21st January, 1967 is being held to be
insufficient for conpliance with the requirenents  of Art.
173(a). In the Hgh Court, that affirmati on was - chal'l enged
solely on the ground that it shoul d have been nmade prior to
the filing of the nom nation paper; and that ground, of
course, had no force, because the formof affirmation given
in the Third Schedule to the Constitution itself makes it
mani fest that the affirmation nust be nade after the
nom nati on paper has been filed. Now that we have pernitted
the appellants to raise a newground and rely on the
decision given by this Court in Pashupati  Nath Singh s
case(l), there is no justification for debarring respondent
No. 1 fromputting forward the alternative case on the basis
of the affirmati ons nade at Bagal kot and Hospet. The fact

of affirmations having been nade by respondent No., 1 at
those two places before the Returning Oficers of | those
Consti tuenci es was elicited by the counsel f or t he

appel | ants thensel ves in the cross-exam nation. The facts,
having cone on record, cannot be ignored, so that reliance
has rightly been placed on those facts on behalf of
respondent No. 1.
On the second point, the argunment has proceeded prinarily on
the |language of the notification issued by the Election
Conmi ssion in pursuance of clause (a) of Art. 173 of the
Constitution. Article 173(a) is as follows
"173. A person shall not be qualified to be
chosen to fill a seat. in the Legislature of a
State unl ess he-
(a)is a citizen of India, and nakes and sub-
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cribes before sone person authorized in that
behal f by the El ection Conm ssion an oath or
affirmati on accord-
(1) Al.R 1968 S.C. 1064.
533
ing to the formset out for the purpose in the
Third Schedul e. "
The notification issued by the El ection
Comm ssion, which is
No. 3/130/65(2), dated 2nd January, 1965, is
to the follow ng effect
"I'n pursuance of clause (a) of Article 173 of
the Constitution, and in supersession of its
notification No. 3/130/63 (2), dated the 15th
Noverber, 1963, the El ection Conm ssion hereby
directs (a) that candidate for election to the
Legislature of @a State by an assenbly |
constituency, or a council constituency, shal
make ~and subscribe the oath or affirmation
according to the formset out for the purpose
in the Third Schedule to the Constitution
before the Returning Officer or an Assistant
Returning O ficer for that constituency; and
(b)that a candidate for election to fill a
seat /or seats in the Legislative Council of a
State by the nenbers of the Legi sl ative
Assenbl y of the State, shall nake and
subscribe the said oath-or affirmation before
t he Returning Officer or t he Assi st ant
Returning O ficer for that election
Provi ded that if any such candidate is at the
time confined in a prison-or under preventive
detention, he may make and subscribe the said
oath or affirmati on beforethe Superintendent
of the prison or Commandant of them detention
canp in which he is so confined or under such
detention."
The controversy between the parties has arisen because of
the |language used by the Election Commission, in this
notification. The notification requires that a candidate
for election to a Legislature, of a State by an Assenbly
Constituency or a Council Constituency rmust make and
subscribe the oath or affirnmation before the Returning
Oficer or an Assistant Returning Oficer for that
Consti tuency. M. Sen urged that this notification can be
interpreted in two ways. The first interpretation sought to
be put on it was that, according to this notification, if a
person is- a candidate for election to the Legislature of a
State by an Assenbly Constituency, all that it requires is
that the affirmation nust be nade before the Returning
O ficer of an Assenbly Constituency, while, if he is seeking
election to a Council Constituency, then the affirmation
must be nade before the Returning Oficer of a Counci
Consti tuency. In putting this interpretation, | earned
counsel wants wus to hold that the expression "Returning
Oficer for that Constituency" refers to any Returning
Oficer of a Legislative Assenbly or a Legislative Council
as the 1 case may be. W do not think that this
i nterpretati on can be accepted by us.
534
In wusing the expression "that Constituency", it is clear
that the intention of the Election Conm ssion was that, the
affirmati on nust be nade before the Returning Oficer of
that particular constituency fromwhich the candidate is
seeking election to the Legislature of the State, whether it
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be an Assenbly Constituency or a Council Constituency. This
was the second interpretation which M. Sen hinself accepted
as a possible one. This is also the interpretation which
was sought to be put on this notification by M. B. S. Patil
on behal f of the appellants. We think t hat this
interpretation is correct, so that, in order to get over the
di squalification laid dowmmn in Art. 173 (a), a candi date nust
nake an affirmation before the Returning Oficer or an
Assi stant Returning O ficer of that particular constituency
fromwhich he is a candi date

M. Sen's case is that, even on this interpretation
respondent NO 1 had qualified to be a candidate, because
when he nmade the affirmation before the Returning O ficer at
Bagal kot, he was al ready a candi date noninated for election

from that constituency. Simlarly, when he nmade t he
affirmati on before the Returning Oficer at Hospet, he had
al r eady been nom nated as a candi dat e f or t he
Hoovi nahadagal i ~ Constituency. 'The argunment was that, once

respondent No. 1 had nade an affirmation, as required by
Art. 173(a) of the Constitution, before one of the persons
aut hori sed by the Election Commssion, he had fully conplied
with the requirenents of Art. 173(a) and, thereupon, he
becane qualified to be a candidate for election to the
Mysore Legislative Assenbly. There was no requirenment that
that qualification’ nust be acquired separately in respect
of each constituency from which respondent No. 1
was seeking election. W are of the viewthat this subm s-
sion nust be accepted. The purpose of Art. 173(a) is to
ensure that any person,, who wants to be a nenber of a
Legi slature of a State, mnmust bear true faith-and all egi ance
to the Constitution of India as by |law established and
undertake to uphold the sovereignty andintegrity of  India,
and, to ensure this, he nust make an oath ~or affirmation
Once such an oath or affirmation is made before a conpetent
authority in respect of one constituency, he becones bound
by that oath or affirmation even if he gets elected to the
Legi slature froma different constituency, so that there is
no necessity that he nust nmake oath or affirmation
repeatedly on his being noninated fromnore than one con-
stituency. The |language of Art. 173(a) al so makes this very
clear, because all that it requires is one  oath or
affirmation in accordance with the formset out in the Third
Schedule to the Constitution so as to renmove the
di squalification frombeing a candidate for election to the
Legi slature of the State. The Article does not nention that
the making of oath or affirmation is to be prelimnary to
the validity. of candidature in each constituency, and
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recogni ses the fact that, once the necessary qualification
is obtained, that qualification renoves the bar |aid down by
that Article. In these circunstances, this ground of
disqualification. for challenging the wvalidity of t he
el ection of respondent No. 1 fails and must be rejected.

We may next take up the question of the charges of corrupt
practices alleged to have been commtted with the consent of
respondent No. 1 relating to bribery, undue influence and
obtaining of assistance, froma Governnment servant, viz.,
the Returning Officer. |In support of these charges, only
six witnesses were exanm ned on behalf of the appellants.
Two of them P. W 5 and P. W 6, are appellant No. 2 and
appellant No. 1 respectively. Two other wtnesses are
Chaman Sab, P. W 3, and Mhammad Jaffar Saheb, P. W 4; and
the fifth witness is Sadashiv Shankarappa Settar, P. W 2.
We have already referred to all these w tnesses when giving
the wversion put forward on behalf of the appellants. The
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only other witness who remamins to be nmentioned is
Hanumant hasa Pawar, P. W 1, a photographer, who cane
forward to state that he took a photograph in the office of
the Returning Officer at about 5 p.m on the 21st January
1967, when respondent No. 1 and the Returning O ficer were
sitting close to each other after the scrutiny of the
nom nation papers. He was examined prinmarily to show the
cl ose connecti on between respondent No. 1 and the Returning
Oficer, respondent No. 2. As against these witnesses
exam ned on behalf of the appellants, respondent No. '1
examined five wtnesses. R W 1 is respondent No. 1
hinself, and R W 5 is Hanumant happa Shi vabasappa Hosamani
respondent No. 2, who was the Returning Oficer. A third
witness for the respondents is Gadi geppagouda Channaba-
sanagouda Patil, R W 2, who wag first put forward as the
official candidate by the Congress from this Shiggaon
Consti tuency, but who hinsel f took active part in persuading
respondent. No. 1 to PO be a candidate on behalf of the
Congress fromthis Constituency. The next wi tness exam ned
i s Hanumanthagouda Ayyangouda Patil, R W 3, who was the
proposer —of respondent No. 1 in the nonination paper filed
in this Constituency and i n-whose house, the appellants
alleged, they were kept confined fromthe night of 20th
January wup to the wearly hours of the norning of 22nd
January, 1967. The fifth witness is QGurupadappa Basappa
Mahal i nga Shetty, R W 4, the son-in-law of respondent No.
1. The H gh Court, in assessing the value of the evidence
given on behalf ‘of the two parties, has ‘expressed the
opinion that all the wi tnesses exanined by either side are
persons interested in the two rival candi dates, except the
Returning Oficer, R W 5, in whose case the High Court has
not accepted the charge of partiality brought by the
appellants in the election petition. The High  Court,
therefore, preferred to rely on the evidence of RW 5, and
536

attached very |little value to the evidence. of the other
wi t nesses exam ned by the two sides.

We are inclined to agree with the High Court with regard to
the assessment of the value of the evidence of the w tnesses
exam ned by both sides and, even with regard to the evidence
of the Returning Oficer, R W 5, we have the feeling that
his evidence nmust also be accepted w th great caution
because 'it cannot be said that he was totally disinterested
and i ndependent. So far as the witnesses exam ned on behal f
of the appellants are concerned, the ~two appell ants
thensel ves are the election petitioners and, very clearly,
their testinmony has only the value that can be attached to
evi dence of contesting parties thensel ves who "are bound to
speak in support of their case. M. Patil particularly
relied on the evidence of P. W 3 and 4 who, according to
the part played by them envisaged in the version put forward
on behalf of the appellants, were in a position to state to
facts showing that there was offer of bribery to appellant
No. 1 and undue influence was al so exerci sed agai nst them
These witnesses are also adnmittedly highly interested.
Appellant No. 1 in his statenent has conme forward with the
plea that P. W 4, Mhammad Jaffar, was one of the persons
who was sponsoring his candidature for this election, so
that there was a close bond between them In fact, the
appel l ants’ further case itself was that appellant No. 1 was
approached by Patil Puttappa through P. W 4 because of the
close relations between them P. W 3 also, according to
appel l ant No. 1, was brought in by Patil Puttappa because he
was a great friend of P. W 4 and was expected to influence
himin his attenpts to persuade appellant No. 1 to w thdraw
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Thus, in putting forward their own case, the appellants have
shown that P.Ws. 3 and 4 are not independent persons. P. W
2 was the |lawer engaged by the appellants for the purpose
of putting forward their case that the withdrawal of his
candi dature by appellant No. 1 was not genuine and had been
manoeuvred by persons acting on behalf of respondent No. 1.
Being their |lawer,he cannot be held to be beyond the

i nfluence of the appellants. So far as P.W 1, the
Phot ogr apher, is concerned, the High Court has found that
there is material in his own evidence indicating that he is
not a very reliable person and we find no reason at all to

differ fromthe view taken by the H gh Court on this point.
Simlarly, anpbngst the wtnesses examined on behalf of
respondent No. 1, R W | is respondent No. 1 hinself and,
consequently. the view we have expressed wth regard to
appellants 1 and 2 will equally apply to him R W 2 was
t he of ficial Congress candi date. He withdrew his
candi dature and took an active part in persuading respondent
No. 1 to be a candidate in his place. He was, therefore,
clearly a person-interested in the candi dature of respondent
No. 1. R W 3 was the proposer
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who nominated respondent No. 1 as the candidate in this
Shi ggaon Constituency and this manifests his interest in the
candi dature of respondent No. 1. RW 4 is the son-in-|law of
respondent No. 1 who also took active part in arranging that
the official candidate RW 2 withdrew from candi dature and
respondent No. 1 was nade the candidate on behalf of the
Congress in this, Constituency in his place. None of these
four witnesses can,. therefore, be said to be independent.
So far as the Returning Oficer, R W 5, is concerned, he
was a Governnment servant and was acting in his officia
capacity as Returning, Oficer in this Constituency. In
assessing, the value of his evidence, ~however, one fact
prom nently brought out is. that he was in the service of
the CGovernment of the State of Mysore, while respondent No.
1 was the Chief Mnister of the/State. R W’ 5/ hinself
admtted that, earlier, when he was posted at Bagal kot as
Assi stant Comm ssioner in July, 1963, he, had collected gold
for the National Defence Fund and on the occasion of a
visit, Smt. Indira Gandhi and the Chief M nister respondent
No. 1, were wei ghed against gold collected for the" purpose
of National Defence Fund. The weighnent of the  Chief
M nister against gold indicates the attenpt made by this
witness to please the Chief Mnister. Then, there seenms to
be Some force the suggestion made that, on the day of
scrutiny, them Returning O ficer delayed the scrutiny of the
nom nation paper of respondent No. 1 for ‘the Shiggaon
Constituency probably at the suggestion of the workers of
respondent No. 1 in order to, give as nmuch tine as possible
to respondent No. 1 to cone and nmake an affirmation as
required by Art. 173(a), under the, inpression that such an
affirmati on nade even on that day would be valid and would
renove the disqualification under that Article. On that
day, scrutiny of nomination papers of all the three Con-
stituencies, for which R W 5 was the Returning Oficer,
was top take place. The scrutiny was begun not at the tine
fixed for it, but at alater hour and, even in that
scrutiny, the nonination papers for Shiggaon Constituency
were taken up last of all. It is true that he rejected the
nom nation paper of respondent No. 1 for the Kundago
Constituency, because respondent No. 1 did not arrive be
fore the scrutiny of his nomnation paper for t hat
Constituency in Order to nake the affirmation; but even that
does not show that the Returning OFficer was not trying to
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assi st respondent No. 1 as far as possible. Then, there is
the circunstance that respondent No. 1 and this w tness were
phot ogr aphed’ together by P. W 1. of course, t he
phot ographs produced by P. W | are not of a very reliable
character, because the negatives or the original-sized
Phot ogr aphs have not been Produced by the Photographer. The
suggestion by M. Sen on behal f of respondent No. 1 was that
the photographs were actually taken of a nunb& of people who
happened to be in the office of the Return-
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ing Oficer by this photographer, but, for the purpose of
urging the argument of close contact between R W 5 and
respondent No. 1, only a snmall part of that photograph was
enl arged and has been put forward as Exhibit in this case.
The part of the photograph brought before the Court is
confined to that in which respondent No. 1 and the
Returning O ficer appeared, while ,others on both sides of
them were excluded. The photographer, in order to justify
his evidence that his photographs included only these two
persons, ' had per force to give an explanation for :non-
producti on’ of the negatives and t he original -si zed
positives which might have been prepared by him because
the negatives and those prints would have clearly shown
ot her persons also i'n the photographs. Despite these facts,
we still think that the photographs do givesone indication
that the Returning Oficer was showi ng special consideration
to respondent No. 1 because he was, the Chief Mnister and
at least gave hima seat close to hinself inside his office.
In all these circunstances, it is not possible to hold that
the Returning Oficer is a totally independent w tness; but,
in our opinion, these few circunstances "not justify our
rejecting the evidence of this wtness in toto. The
nce will have to be scrutinised carefully and nust ' be
accepted at least to the extent to whichit may be supported
by circunstantial evidence.

In connection with the exam nation of wtnesses, great
enphasis was laid by M. Patil 'on the fact that Pati
Puttappa, who, according to the appellants, was the / chief
architect in manoeuvring the unopposed return of respondent,
No. 1 from’the Shiggaon Constituency, was not exanined as a
Wi t ness. It appears that the appellants thenmselves first
summoned Patil Puttappa to produce certain docunents for the
pur pose of show, ing that he was under great obligation to
respondent No. 1 nmking it likely that he mght have
resorted to all kinds of practices in .order to ensure
uncontested return of respondent No. 1 to the Legislature.
Patil Puttappa produced a statenent show ng the incone that
he received from adverti senents gi ven on behal f of the State
Government during the period from 1962-63 to 1966-67.  Pati
Puttappa was running two papers Viswavani’' and ' Prapancha
during this period. For the newspaper ’Viswavani’', the
total advertisenent charges paid to him’by the Governnent
inthe first year 1962-63 were in the region of Rs. 27,000.
The ’anount progressively increased in the next four years;
and in the last year 1966-67, it rose to about Rs. 8 1,000.
It was wurged that this shows that he’ had been receiving
patronage from the Governnment of Mysore of which, during
this period, respondent’ No. 1 was the Chief Mnister.
Further , he was elected as a Menber of the Rajya Sabha and
was an active worker of the Congress. The argunent was
t hat,
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in these circunstances, when the charge in the. election
petition was that Patil Puttappa was the main instrunent in
the comm ssion of corrupt practices, he should have been

evi de
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exam ned as a witness. The appellants thensel ves, no doubt,
summoned him to produce the statenent of accounts, as
nmentioned above, but they could not examine him as a
wi t ness, because he woul d have. been clearly hostile and, by
examining himas their witness, the appellants would have
conceded to the counsel for respondent No. 1 the advantage
of being legally entitled to cross-exanmine him Respondent
No. 1 also cited Patil Puttappa as one of the witnesses in
the list of witnesses filed, but, later, gave him up and
,did not examine himas a witness. After this failure on
the part of respondent No. 1 to examne him the appellants
noved an application to the Court to take his evidence-under
0.16, r. 14 of the Code of Cvil Procedure as a Court
Wi t ness. This application was not accepted by the High
Court and, after a long discussion as to the notives which
had inpelled the appellants to nove this application, the
H gh Court rejected it: M. Patil, in this connection,
relied on a decisionof the Assam Hi gh Court in Nani Gopa
Swam v. Abdul- Ham d-' Choudhury and Another(1) to urge that,
though the burden, of proof in the present case in respect
of the corrupt practices was initiallly on the appellants,
respondent No. 1 was not altogether absolved from his
responsibility to assist the Court by producing the best
evi dence available after the appellants had tendered their

own evidence. It was wurged that, on the failure of
respondent No. 1 to exanine Patil Puttappa, an adverse
i nference shoul d be drawn agai nst him Reference was al so

made to a recent decision of this Court in Dr. M  Chenna

Reddy v. V. Ramachandra Rao and-Anot her(2) where the non-
exam nati on of the best person who could have cone and gi ven
evidence in favour of the candi date who was charged wth
corrupt practice was taken as one of the  circunstances
justifying the belief of witnesses exanmned to prove the
corrupt practice on behalf of the opposite party. Thi s
i nference was, however, drawn by this Court on the basis
that the, Court first found the testinbny of wtnesses
exam ned agai nst the successful candidate as acceptable, so

that the , initial burden which lay on, the election
petitioner was discharged to the satisfaction of the 'Court.
The third case, to which reference was made, is also a
recent decision of this Court in R M Seshadri v. G

Vasant ha Pai (3), where this Court dealt with the question of
the exercise of power by the Court trying the election
petition to examne a witness as court witness.” It was
held that the Court has the power to summon a court w'tness
if it thinks that the, ends of justice require or that the
case before it needs that kind ,of evidence: It was
expl ai ned that the policy of election | aw

(1) A I.R 1959 Assam 200. (3) [1969] S.C.R 1019.

(2) (1969) S.C.R
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to be that, for the establishment of purity of elections,
all allegations of malpractice, including corrupt practices
at elections, should be thoroughly.investigated. On these
principles, the Court held that the trial Judge of the High
Court had Properly exercised the power of summoning and
exam ni ng some persons as court w tnesses.

On the basis of these cases, it was argued that it was the
duty of respondent No. 1 to examine Patil Puttappa in this
case because he was in the best Position to deny the
al | egations which had been nade, in respect of the corrupt
practices, by the appellants and that, in any case, the
Court should have sunmoned himas a wtness, whhen an
application was presented in that behalf by the appellants
i nvoki ng the power of the Court under O. 16, r. 44, C.P.C It




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 20

appears that, in this case, respondent No. 1 considered it
unnecessary to produce Patil Puttappa as a witness because
of the view that the evidence, which had been given on
behal f of the appellants to prove the corrupt practices, was
of a very unsatisfactory nature and that even circunstantia
evi dence’ was avail able to show that the version put forward
could not be true. The High Court also considered it
unnecessary to sumopn Patil Puttappa as a court witness for
simlar reasons. In this connection, we may cite further
remarks nade by this Court in the case of R M  Seshadri (1)
to the follow ng effect: -
"Al though we would say that the trial should
be at arns length and the Court should not
really enter into the dispute as a third
party, but it is not to be understood that the
Court never has the power to sumon a W tness
or to call for a docunent which would throw
light upon the matter, particularly of corrupt
practice which is alleged and is being sought
to be proved. If the Court was satisfied that
a cor rupt practice had in fact been
perpetrated, nay be by. one side or the other
it was absolutely necessary to find out who
was the author of that corrupt practice.”
It was on this principle that this Court upheld the course
adopted by the High Court by sumpning court wtnesses in
order to satisfy itself that the corrupt practice had in
fact been conmitted. In the present case, as we shal
presently show, there was plenty of circunstantial evidence
indicating that the version put forward on behalf of the
appel lants could not be true and the H gh Court could
justifiably take the viewthat it had not been proved to its
satisfaction so that there was no conpelling reason for the
Hi gh Court to examine Patil Puttappa as a court
(1) [21969] 2 S.C. R 1019.
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wi tness or even to draw any inference agai nst respondent No.
1 for his failure to exam ne Patil Puttappa as a wi'tness.
We proceed to indicate our reasons for the view that the
version relating to the comni ssion of corrupt practices has
been rightly rejected by the Hi gh Court. The story that has
been put forward on behalf of die. appellants has al ready
been described by us in detail when giving the facts of the

case. The appel l ants all eged that they were taken to the
house of RW 3 in the early hours of the night of 20th
January, 1967 and were kept 'in confinement till the norning

of 22nd January, 1967. According to the appellants, though
they were kept at the house of R W 3 and were told  that
they would not be allowed to | eave, there was actually no
use of force at all against them |In fact, the version
given by the two appellants of their confinenment- in the
house of, R W 3 is that they renmained there throughout the
ni ght of 20th January and throughout the day hours of ' 21st
January, 1967, w thout making any attenpt to | eave the house
of R W 3. They expect the Court to believe that no such

attenpt was nade by them sinply because, at one stage, Pati

Puttappa had said , that appellant No. 1 had the option of
either remaining a candidate for election, or of continuing
to live. Apart from this verbal threat, there is no
suggestion that any act was conmitted by any one there which
could put the appellants in fear of their life or of being
hurt if they tried to | eave the-house of R W 3. According
to their version, they quietly stayed in the house without
even making a presence of leaving it sinple because Pati

Putt appa, when going away, had told R W 3 not to let them
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go until he gave permission. The first attenpt, according
to them was nade sonme tine late in the night of 21-st
January and that attenpt was foil ed because of the-barking
of a dog. Even, when relating this part of their story.,

the appellants did not say that the dog was ferocious or
tried to bite them or that any of the servants woke up and
cane to stop themfromgoing away. In fact, the initia

story that |like sinpletons these two persons, one of whom
was a candi date for nmenbership of a legislature, entered the
car of Patil Puttappa and quietly went with him to the
resi dence of RW 3 appears to be highly inprobable. Thei r
conduct, after their release fromthe alleged confinenent,

al so seens to be highly inprobable. According to them they
did not go back to their village because they were feeling
ashamed. Wiy there shoul d have been any feeling of shane is

i nconpr ehensi bl e. If they were kept in confinenent under
threats of injury, there woul d have been no shanme in going
hone and disclosing this circunstance. |In fact, according

to appellant ‘No. 1, his candidature had been sponsored by
quite a l'arge nunber of influential persons of Shiggaon and,
consequently, it woul d have been quite natural for himto go
to Shiggaon, as soon as he was

8SupCl / 69- 16
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rel eased fromconfinenment, and seek their assistance agai nst
what ever course mi ght have been adopted in order to defeat
hi s candi dature. Having been absent fromtheir houses from
the night of 20th January until the  early-hours of 22nd
January, it would have been natural for themto go back to
their hones and relieve the anxiety of the menbers of their
famlies who nmust have been wondering where they ‘had gone

away. According to the appellants, they did not return to
their village until the 24th of January and sent no nessage
to their houses that they were safe And were in Hubli. The

whol e conduct appears to be very i nprobable.

Apart fromthis, there are adm ssions nmade by the w tnesses
of the appellants thensel ves and sone docunentary ~evidence
which show that the appellants could not have been in
confinenent in the house of R W 3 fromthe night of 20th
January up to the norning of 22nd January, 1967. P. W 3 in
hi s exami nation-in-chief itself, when relating the incident
of 21st January, 1967, stated that on that —day respondent
No. 1 sent for himand P. W 4 and told themthat whatever
prom ses had been nade by Patil Puttappa would be fulfilled
and they could give that information to appellant No. 1.
Thereafter, they went to the house of appellant No.~ 1 and
passed on this information to him Thus, P. W 3 admtted
that appellant No. 1 was at’ his house on the | evening of
21st January which conpletely negatives the case that he and
appellant to. 2 were both in confinenent at the house of R
W 3. Wen this statenent was nmade by this w tness; . counse
for the appellants intervened and put a question whether
appellant No. 1 was at honme and what happened after  they
went to his house. Wen answering these questions, the
witness realised that he had given a statement negativing
t he appel l ants’ case and, therefore, he changed hi s
statenment and said that the nother of appellant No. 1 told
him that appellant No. 1 was not in the house. W are
inclined to agree with the High Court that this witness, in
fact, gave away the truth inadvertently disproving the
appel | ants’ case when he stated that he and P. W 4 had gone
to the house of appellant No. 1 on the 21st January, 1967
and inforned hi mof what respondent No. 1 had told them

In this connection, there is the circunstance that another
wi t ness exam ned by the appell ants thensel ves al so supports
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the version that appellant No. 1 nust have been at his house
on the evening of 21st January. That witness is P. W 1,
t he phot ographer. He was asked in his cross-exam nation as
to when appellant No. 1 had taken the photos fromhim and
his answer was that it was on the same day when the
phot ograph was taken. He had earlier stated that the
phot ograph was taken in the office of the Returning O ficer
at about 5 p.m on 21st January, 1967.
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This answer given by this witness also belied the case put
forward on behal f of the appellants about their confinenent
in the house of R W 3. At the stage of this answer given
by the wtness, the counsel for the appellants had also
i ntervened and suggested that the w tness had been pointing
to the Returning Oficer who was sitting in Court and not to
appel l ant No.1l. The Court thereupon repeated the question to
the witness and the note by the Court shows that the w tness
was quite clear that the copies which were retained by him
in his Studio were taken by appellant No. 1 whom he
identified by sight in Court.” It appears that he also got a
hint at this stage and, therefore, added that he was not
sure of the exact date on which appellant No. 1 took the
copies fromhim This attenpt of the witness to get out of
the admi ssion made by himcontradicting the case put forward
by the appellants has rightly been disregarded by the High
Court, and the conclusion follows that P. W 1 has also
given evidence which shows the falsity of ~the story of
confi nenent put forward by the appellants.
Anot her circunstance that points in the same direction is
that the appellants, if they were in fact kept in illega
confinenent, made no attenpt at all to file any conplaints
either with the Police or before a Magistrate so as to seek
redress against this crinminal offence conmmitted against
t hem Even on 22nd January, 1967, when appellant: No. 1

addressed the neeting at 'Durgada Bailu in Hubli, he did
not tell the people, about his illegal confinenent and the
corrupt practice comitted by the workers of respondent No.
1 in order to obtain his wthdrawal. The nost telling

circunstance, however, which | eaves no roomfor doubt that
the version of the appellants about their confinement in the
house of R W 3 until the early hours of 22nd January,
1967, is false, is that an item appeared in the newspaper
"Vishal Karnataka’ in the norning issue of 22nd January,
1967, saying that one only out of the five candidates who
had w thdrawn their candi dature had been nade to withdraw
his nom nation paper by use of force and great threat; and
it was learnt that, as against this, "a notice had been
caused to be given through a Pl eader. Appel [ant  No. 1
hinself admitted. that this newspaper is a daily norning
paper so that this particular issue came out on the  norning
of 22nd January, 1967. According to the version “given by
appellants 1 and 2, they were kept in confinenment ‘at the
residence of R W 3 until released at about 4-30 a.m on
22nd January whereafter they proceeded to Hubli and, for
the first tinme, gave their version of confinenent to ’'their
lawer, P. W 2, at about 3 p.m According to them they did
not nention their confinement and use of force or of threats
agai nst themto- anyone else until they were able to consult
P, W 2 At about 3 p.m If this evidence, was true, it is
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i nconmpr ehensi bl e how the news of obtaining withdrawal of a
nom nation paper by use of force and great threat could
appear in the norning issue of 22nd January, 1967 which cane
out several hours earlier. M. Patil, |learned counsel for
the appellants, tried to explain away this news by conparing
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it with another item of news appearing in an issue of the
newspaper 'Prajavani’ published from Bangalore on t he

norni ng of 22nd January, 1967. The news itemin it purports
to be dated 20th January, 1967 and is to the effect that the
Chief Mnister is about to bring about the first and the
nost i mportant success to the Mysore Pradesh Congress by his
uncont est ed el ection from the Shi ggaon Assenbl y
Consti tuency. It nentions that, as the other contestants
had w thdrawn their candidature, only the candidature of
respondent No. 1 was renmining in Shiggaon Constituency and
he was going to be declared el ected uncontested on the 23rd
January, 1967, which was the |ast date fixed for wthdrawa
of candi dature. From the fact that this news item was
published as an itemof 20th January, it was argued that
there nmust have been a pre-arranged plan to nmanoeuvre the
wi t hdrawal of all candi dates fromthe Shiggaon Constituency
f or the purpose of _achieving uncontested return of
respondent. No. 1, because there could not be and there were
no wthdrawal s on 20th January which was the date for filing
nom nations, and the evidence also proves clearly that the

wi thdrawals, in fact, took place on 21st January, 1967,
whi ch was the date of scrutiny. |It, however, appears to us
that, in this newspaper, the date January 20 as the date of
the news itemis incorrect. |If, in Bangalore, this news
item had been received by the newspaper on 20th January, it
would surely have /been published in the issue of 21st
January. The very fact that it was published in the issue

of 22nd January shows that this news nust have been received
by the newspaper on 21st January and the date  January 20
printed init is an error in-printing. No newspaper would
unnecessarily delay such a news itemby full 24 hours. On
the 21st January, according to the evidence given by the
Returning O ficer and other w tnesses exanined on behalf of
respondent No. 1, all the withdrawal s had taken place by
about 3 to 4 p.m of course, thereafter, this news about

withdrawals could have been flashed to Bangalore and
received there later in the evening of 21st January, so that
it could be published in the norning issue of 'Prajavani’ of
22nd January, 1967. The publication of this news is,
therefore, not at all comparable with the publication in
Vi shal Karnataka, to which we referred earlier. It is
significant that the newspaper Vishal Karnataka, which is
published at Hubli, was interested in appellant No. 1. This
is clear fromthe circunstance that, after printing this
news item about use of force and great threat to induce a
candidate to withdraw his nomination, this very newspaper
publ i shed a number of
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appeals to raise funds in order to support the case of
appel l ant No. 1 for challenging the uncontested el ection of
respondent No. 1. The publication of these appeals in
subsequent issues of Vishal Karnataka has been admitted by
appel l ant No. 1. The subscriptions were to be sent to Visha
Karnat aka O fi ce. In these circunmstances, an inference
clearly follows that, in fact, appellants No. 1 and 2 were
not kept in confinenment at the residence of R W 3 and they
del i berately nade out this story to chal | enge t he
uncontested election of respondent No. 1, sonme time on the
evening of 21st January, 1967. Having decided that the
el ection ’'should be chall enged on such a ground, they gave
out this news itemto Vishal Karnataka; but they did not
realise that the publication of this news itemwuld itself
betray them and nmake it clear that they could not have been
kept in confinenent up to the early hours of 22nd January,
1967, which was the version they decided to put forward
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agai nst respondent No. 1. M. Patil, |earned counsel for the
appel l ants, also tried to suggest that this news item nmight
refer to the withdrawal of candidature of sone candidate
ot her than appellant No. 1, but we can see no basis for such
a suggestion. No wtness has nade any statement indicating
that any candidate other than appellant No. 1 had the
grievance that the withdrawal of his nom nation had been
obt ai ned by use of force or threats. None of the witnesses
of the appellants, including PW 2, S S. Sattar, their
| egal adviser, have stated that any other candi date was nade
to withdraw in that manner. On the other hand, in the
election petition itself, the appellants have conme forward
with the case that the withdrawals of all other candidates,
except his own, were voluntary and valid. This plea was put
forward in order to claimthe seat for appellant No. 1
hinself on the el ection of respondent No. 1 being declared
void; but this pleading clearly negatives any possible
suggestion that there was some other candi date who was al so
subjected to threats and use of force to induce him to
wi t hdraw ' hi's candi dature. Obviously, this news item could
refer to no one else, except appellant No. 1 and it could
only appear in the nmorning issue of 22nd January, because
the appellants were not under confinement on die 21st
January, 1967. This piece of evidence, thus | eaves no room
for doubt that the entire story of wuse. of inducenents,

threats and illegal confinement has been concocted by the
appel lant so that the wi tnesses examined in-support of it
cannot be at all relied upon. |In these circunstances, we

hol d, as we have indicated earlier, that the H gh Court was
justified in not insisting on the production. of Pati

Puttappa as a witness on behalf of respondent No. 1 or in
not examning him as a court wtness. The version put
forward by the appellants was | controverted in his evidence
by R W 4, Mhalinga Shetty -who, ~according to t he
appel lants, was in the conpany of Patil Puttappa at both

st ages
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when bribe was offered to appellant No. 1 and, later, when
he was induced by threats and illegal confinenent to

wi t hdraw hi s candidature. Further, R W 3, was examined to
controvert the version of the incident alleged to have taken
pl ace at his residence during the illegal confinement of the
appel | ants. Such evi dence being avail able and the version
put forward on behal f of the appellants having been shown to
be false by various circunstances indicated by us _above,

there could be no need for the Court to take the step of
exam ning Patil Puttappa as a court w tness. The Hi gh Court
was fully justified in holding that the charges of corrupt
practices of undue influence and bribery had not been proved
agai nst respondent No. 1.

The addi tional charge of obtaining assistance froma Govern-
ment servant, viz., the Returning Oficer, respondent No. 2,

is also linked up with the same version of the appellants
whi ch we have above held to be false. Respondent No. 2 was
said to have assisted in illegally obtaining the wthdrawa

of the candidature of appellant No. 1 by being a party to a
faked w thdrawal form being accepted by him The case was
that the wthdrawal form of appellant No. 1 was not
presented either by appellant No. 1 hinself or by his
el ection agent having been obtained in the circunstances
indicated by the appellants in their version. Respondent
No. 2 has, however, clearly stated that this wthdrawal form
of appellant No. 1 was presented by appellant No. 1 hinself,

and we find no reason to disbelieve his evidence in view of
our finding about the falsity of +the version of the
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appel | ant. It is also significant that no wtness was.
sought to be exanined on behalf of the appellants to prove
who in fact presented the withdrawal formon his behalf if
appel | ant No. 1 did not do so. In view of t he
circunmstantial evidence being in favour of the version put
forward by the respondents, we consider that the Hi gh Court
was right in accepting the evidence of respondent No. 2 on
this point and rejecting the plea of the appellants that the
withdrawal form of appellant No. 1 had been wrongl y
manoeuvred and had not been presented by him

Lastly, we may take notice of the three further allegations
that the nom nation paper of respondent No. 1 was, in fact,
'not presented, on 20th January, 1967; secondly, that, if at
all it was presented, it was not acconpanied by a copy of
the electoral roll showing that respondent No. 1 was entered
as an elector in another constituency; and, thirdly, that
it was not acconpani ed by a recei pt show ng the deposit of
the security noney as required by law. On all these points,
there is the clear evidence of the Returning Oficer as well
as that of RW 3 who proposed the nane of respondent No. 1
and who presented the nom nation paper to the Returning

Oficer. There is noreason at all to disbelieve their
evi dence on these points, particularly when their
547

evidence is also supported by the docunents naintained in
the office of the Returning Oficer as well as in the Sub-
TreAsury. There is further the fact that no direct evidence
has been | ed on behalf of the appellants to show that the
nom nati on paper of respondent No. 1 was presented at some
other time after the expiry of the date fixed for nom nation
and that, when so presented at the | ater stage, it was not

acconpanied by the two necessary docunents. These pl eas
taken for <challenging the validity of the election of
respondent No. 1 have also, therefore, | been ' rightly
rejected by the, Hi gh Court.

The appeal fails and is dism ssed with costs. There will be
one set of costs for hearing.

V.P.S. Appeal dism ssed.
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