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ACT:

I ncome-tax-Capital or Revenue-Thirty years | ease of cinena-
Lessee contributing part of nmoney for construction of
cinema-No stipulation that it was to be treated as advance
rent or salam -Nature of receipt-Wether taxable.

HEADNOTE
On July 19, 1945 the assessee took an | ease certain prem ses
in Calcutta on a nonthly rental. He nmade some alterations

in the premses so as to convert it into a cinena house but
found hinself short of nmoney. As pernmitted by the'terns of
his |ease he |eased the prem ses on February 23, 1946 to
certain parties. According to the terns of the indenture
t he | essees agreed to pay him Rs. 55,2C0 towards
construction of the cinema house which would on conpletion
be let to themat a nonthly rental of Rs. 2,100 payable wth
effect from June 1, 1946. The Incone-tax authorities
treated the sumof Rs. 55,200 thus received as taxable ;and
the H gh Court on reference held the sane. in appeal by the
assessee this Court had to consider whether the recei pt was-
t axabl e.

HELD : (i) The departnental authorities as well as the /High
Court were in error in treating the amount of Rs. 55,200 as
advance paynent of rent. The lease by which the cinema
house was demised did not contain any condition or
stipulation from which it could be inferred that the
af oresai d amount had been paid by way of advance rent. The
transaction enbodied in the indenture of |ease was clearly
busi ness-like. The | essees wanted the building for running
it as a cinema house and the | essor agreed to give it to
them but apparently represented that he did not have enough
noney to conmplete it in accordance with the suggestions and
requi rement of the |l essees. The |essees agreed to pay him
the aforesaid amount by way of a lunp sum wi t hout naking any
provision for its adjustrment towards the rent or repaynent
by the lessor. On the terns of the |ease and in the absence
of any other material or evidence it could not be held that
the sum of Rs. 55,200 was paid by way of advance rental.[465
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(ii) The question whether premiumis a capital or a revenue
recei pt cannot be decided as a pure question of |aw Its
deci si on necessarily depends upon t he facts and
ci rcunmst ances of each case. It would not however be wong
to say that prima facie premumor salam is not incone and
it would be for the inconme-tax authorities to show that
facts exist which would nake it a revenue receipt. [467 B]
According to the terns of the lease, in the present case
the paynment of rent was to conmence not fromthe date of the
| ease which was February 23, 1946 but with effect from June
1, 1946. The | essees entered into possession after the
ci nema house had been conpl eted which was subsequent to the
date of the |ease. These facts coupled with the paynent of
a lunp sum which was of a non-recurring nature showed that
the ampunt in question had all the characteristics of- a
capi tal payment and was not revenue. [467 C DO

Henri ksen v. Gafton Hotel Ltd., 24 T.C 453, Comm ssioner
of Incone-tax, Bihar & Orissa v. Visweshwar, [1939] 7 |I.T.R
536 and

463

Menber for the Board of ~Agricultural | ncome-t ax V.
Si ndhurani  Chaudhurani & O's., [1957] 32 I|.T.R 169,
appl i ed.

JUDGVENT:

Cl VI L APPELLATE JURI'SDI CTI ON: Civil Appeal No. 873 of 1966.
Appeal by special |eave fromthe judgment and order dated
March 26, 1965 of the Calcutta H gh Court in |I.T. Ref. No.
107 of 1960.

Sukunr Mtra and D. N. Mikherjee, for the appellant.

Niren De, Attorney-General, S. C. Mnchanda and R N
Sacht hey, for the respondent.

The Judgrment of the Court was delivered by

G over, J This is an appeal by special |eave fromthe judg-
nment of the Calcutta High Court in an Inconme tax ~Reference
in which the question that had to be answered by the High
Court was "whether on the facts and circunstance of the case
the sum of Rs. 55,200/- was a revenue receipt being rent
received in advance thus liable to be taxed ?"

On July 19, 1945, the assessee took on | ease prem ses No.
157 Upper Circular Road, Calcutta for a termof 99 years  on
a nonthly rental of Rs. 750/-. It was stipulated interna
that the lessee could assign the | ease with the consent of
the lessor. He could after the structures on the  prem ses
so as, to convert theminto a cinema if necessary. After
expending Rs. 35,000/- on sone alterations to the preni ses
the assessee felt the necessity of having some nore noney in
order to convert the building into a cinena. He  entered
into a lease on February 23, 1946 wth three persons,
nanely, Nani. GCopal Dutt, Mkhan Lal Dutt and Shiv Kunmar

Khanna. By this |ease, the building which was called
' Khanna Ci nema house’ at 157, Upper Circular Road, Calcutta
was demised to the |lessees for a period of 30 years. The

| essees agreed to pay under the indenture of lease Rs. 55
200/- to the lessor towards the cost of erecting the said

ci nena. The rent which was agreed to be paid was Rs.
2,100/ - per nonth. 1t was payable with effect from June 1,
1946. It is necessary to set out the relevant portion of
the | ease

"And whereas the | essor obtained sanction from
t he Cor por at i on of Calcutta and ot her
necessary authorities and conmenced t he
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erection of a G nenma House the estinmated tota
cost of which is about Rs. 1,00, 000/ (Rupees
one lac). And whereas the |essees agreed to
pay to the Ilessor a sum of Rs.
55,200/- (Rupees Fifty five thousand and two
hundred) towards the cost of the erection of
the said cinema house according to their
suggesti on and ot her charges and expenses
464
incurred therefore by the | essor. And whereas
the construction of the said C nema House is
al nost conplete and is expected to be
conpleted by the end of March, One Thousand
Ni ne Hundred and Forty six and whereas the
| essee have called upon the |essor to grant to
them a'lease of the said Cnema House which
the lessor has agreed to do upon paynment by
the I|essees of the said agreed sum of Rs.
55,2,00/- (Rupees fifty five thousand and two
hundred), towards the costs of building the
said G nema House and whereas the | essees have
paid to the-lessor the said sumof Rs. 55,200
(Rupees Fifty five thousand and two hundred)
for which separate receipt has been granted by
the l'essor."
After the C nenma House had been conpleted the |essees
entered into possession and started exhibiting shows there.
For the assessnent year 1947-48 the correspondi ng account-
i ng year being the financial year ending March 31, 1947, the
Income tax Oficer sought to treat the sumof Rs. 55,200/
received by the assessee as his inconme. The contention of
the assessee was that the aforesaid anount should be treated
as capital receipt. Aternatively if it was to be treated
as salam (premium) and was to be taxed as a revenue
receipt it should be distributed evenly over the entire term
of the lease i.e. 30 years. The Incone tax Oficer did not
"accept either of the contentions of the assessee. It was
held by him that the |lease was pot pernmanent  but was
temporary and that the salam had been fixed as an advance
paynment of rent and not as paynent for transfer ~of the
| ease-hold interest. According to him the system  of
accountancy for this source of incone being on, cash basis
the whole of the receipt of salami was liable to be taxed as
one year’'s incone in the year of the receipt. The assessee
appeal ed to the Appellate Assistant Conmi ssioner who _agreed
with the Income tax Oficer. |In his viewthe | essees were
under no legal obligation to contribute towards the cost of
construction of the cinema house and the sum of Rs. 55, 200/ -
constituted paynent of advance rent. The assessee appeal ed
to the Tribunal which held that the receipt of the aforesaid
amount was in the nature of advance paynment of rent ' since
the assessee was short of funds at the time the | ease was
entered into and that the | ease was for a short term and
that the anpbunt in question represented consolidated rent
for thirty years paid in advance. The High Court answered
the question which was refer-red in the affirmative and
agai nst the assessee. According to the Hi gh Court the only
object of the paynent of the sumof Rs. 55,200 could be to
advance the cost of construction or to neet the existing
lities of the assessee for conpleting the cinema
house. It was observed: -
465
"Further it should be noted that the period of
lease is only for 30 years and the assessee’s
i nvestment on the Cinema is about Rs. 60, 000/ -

['i abi
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, Rs. 35,000/- being the costs of construction
and Rs. 25,000/- being costs of machinery with
aliability to pay Rs. 750/- rent to the owner
of the plot. As aresult of this | ease he has
got a rent of Rs. 2,100/- for a term of 30

years. Thus there is no question of paynent
of any salam as no further inducenent for
grant of the |ease was necessary. It is

obvious that if the cost of construction of
the G nenma House would have been met in its
entirely by the assessee and thereafter if the
assessee would have granted the | ease to the
| essee, the rent would certainly have been
much hi gher. Thus, the said sum of Rs.
55,200/ - in the absence of a different recita
can only be deened to have been paid as an
advance rent in.respect of the said G nema
House. "
On behal f of the appell ant-assessee it has been urged that
he sum ‘of 'Rs. 55,200/ was paid tothe lessor in lunmp for
conpl eting the cinena house w thout which the |essee could
not have wused the building for the purpose of exhibiting
ci nemat ograph filns. ~According to the recitals in the deed
whi ch rnust be given due effect the | essees agreed to give
this anmount towards the cost ,if erection of the cinemn
house according to their suggestion and ' or defraying other
charges and expenses. The paynment of rent - was expressly
stipulated at the rate of Rs. 2,100/-per nonth and there was
no indication whatsoever that any different or higher rate
of rent was agreed to. It is further submtted that there
was no material or evidence on which it could be found that
the ci nenma woul d have fetched, any higher rent, the admtted
cost of construction bei ng about Rs. 1, 00, 000/ -.
Alternatively the sumof Rs. 55,200/- could be regarded only
as paynent of salam (prem um and could not be treated as
revenue receipt, the paynment being of a non-recurring
nat ure.
It seens to us that the departnmental authorities as well as
the Hi gh Court were in error in treating the anbunt of Rs.
55,200/ as advance paynment of rent.  The | ease by which the
cinema house was dem sed did not contain any condition _or
stipulation from which it could be inferred that the
af oresai d amount had been paid by way of advance rent. The
transaction enbodied in the indenture of |ease was clearly
busi ness-1ike. The |essees wanted the building for running
it as a cinema house and the | essor agreed to give it to
them but apparently represented that he did not have enough
noney to conmplete it in accordance with the suggestions. and
requirenent of the |lessees. The |essees agreed to pay him
the aforesaid ambunt by way of a |unp sum wit hout
466
maki ng any provision for its adjustnent towards the rent or
repaynent by the lessor. The essential question, however,
is whether on the terns of the | ease and in the absence of
any other material or evidence could it be hold that the sum
of Rs. 55,200/was paid by way of advance rental ? The view
whi ch has been expressed by the Tribunal as also the High
Court that the | ease was for a conparatively short period of
thirty years and that the aforesaid anbunt had to be spread
over that period by way of rent in "addition to a rental of
Rs. 2,100/- per month cannot be sustained as no foundation
was laid for it by any cogent evidence The departnenta
authorities can well be said to have based their decision on
nere conjectures as there was nothing whatsoever to
substantiate the suggestion that the real rental value of
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the cinema house was in the region of Rs., 2,250/- per nonth
and not Rs, 2,100/- which was the agreed rent.

It can equally well be said that the paynent of the anount
in question to the appellant was in the nature of a prem um

(salam). In the words of Lord Geene M R in Henriksen V.
Grafton Hotel Ltd.(") "A paynment of this character appears
to me to fall into the same class as the paynent of a
premum of a lease, which is admttedly not deductible. In

the case of such, a premiumit is nothing to the point to
say that the parties if they had chosen, night have
suppressed the prem um and nade a correspondi ng increase in
the rent. No doubt they m ght have. done so, but they did
not do so in fact." ‘Fazl Ali J.,(as he then was in
Comm ssioner of Incone tax, Bihar & Oissa v. Viswesh-
war. Singh(2) referred to the distinction between a single
paynment rmade at the tine of the settlenent of the denised
property and recurring paynments made during the period of
its enjoynent by the lessee-. 'This distinction, according
to the learned Judge, is clearly recognised in s. 105 of the
Transfer " of Property Act which defines-both premum and
rent. This is what was observed at page 545

"It is obvious that if the premium represents

the whole or part of the price of the land it

cannot’ be incomne. As pointed out by Sir
George Lowndes in the Conm ssioner of |ncone
t ax, Bengal v. Messrs. Shaw Wl |l ace &
Conpany, : incone in thelndian-lncone-tax Act

'connotes a periodical nonetary return, comn ng
in 'with sone sort of regularity or expected
regul arity fromdefinite sources. The prem um

of salam whichis paid once for. all "and is
not recurring paynent, hardly satisfies this
test. | concede that in sonme cases’ where the

rent is ridiculously low and the | prem um

abnormally high, it may be possible to 'argue

that the prem um.includes advance rent.......
(1) 24 T. 453.
(2) [1939] 7 |I.T.R 536.
467
It has not beep even renptely suggested in the present case
that the rent of Rs. 2100 per month was ridicul ously |ow as
conpared wth the, amount of Rs. 55,200 paidin lunp -sum
It is true that the question whether premumis a capital,
or a revenue receipt cannot be decided as a pure question of
I aw. Its decision necessarily depends upon the  facts and
ci rcunst ances of each case. It would not, however, ‘be wrong
to say that prima facie premumor salam is not incone and
it would be for the incone tax authorities to show  that
facts exist which would nake it a revenue receipt. There is
another factor which is of substantial inportance in the
present case. According to the terns of the lease the
paynment of rent was to commence not fromthe date of the
| ease which was February 23, 1946, but with effect from June
1, 1946. It is also not disputed that the | essees entered
i nto possession after the ci nema house had been conpl et ed
which was subsequent to the date of the | ease. these facts
coupled with the paynent of a |unp sum which was of a non-
recurring nature showed that the anount in question had al
the characteristics of a capital paynment and was not
revenue. This would be. in accord with the principles laid
down by this Court in Menber for the Board of Agricultura
Income tax v. Sindhurani Chaudhu. rani & Qthers(1l) which was
a case of settlenent of agricultural land but in which the
principles governing the payment of premiumor salanmi have
been fully di scussed.
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For the reasons given above we hold that the question which
was referred to the H gh Court ought to have been answered
in the negative and in favour of the assessee. The appea
is accordingly allowed. with costs in this Court and the
H gh Court and the answer returned by the H gh Court is
her eby di schar ged.

G C Appeal all owed.

(1) [121957] 32 I.T.R 169
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