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CASE NO. :
Appeal (crl.) 755 of 2002

PETI TI ONER
RAJ KI SHOR ROY

Vs.

RESPONDENT:
KAMLESHWAR PANDEY & ANR.

DATE OF JUDGVENT: 05/ 08/ 2002

BENCH:
Syed Shah Mohamed Quadri & S. N. Vari ava

JUDGVENT:

S. N Variava, J.

Leave granted.
Heard parties.

Thi s Appeal is against the judgnent and order dated 25th April
2001 by which the Hi gh Court has quashed an order dated 16th April, 1998
passed by the Judicial Mgistrate, Bhagalpur. By the said order the Judicia
Magi strate had taken cogni zance of a conpl ai nt under Sections 323/324/504
of the Indian Penal Code and issued summons to the 1st Respondent.

Briefly stated the facts are as foll ows:

The Appellant nade a conpl aint that the 1st” Respondent,; who is
a Police Oficer, had harassed, |evelled fal se charges and invol ved the
Appel  ant and his brother in a false case. In the conplaint, it is recited that
the 1st Respondent had falsely inplicated the Appellant by stating as
fol | ows:

"You have earned a lot in Lalmatia but we have not been
pai d/ served. You will be taught a lesson."

The conplaint also is that the 1st Respondent assaulted the
Appel l ant and his brother at their house and thereafter at the Police Station
It is claimed, in the conplaint, that the 1st Respondent brought an illega
weapon and cartridges, put themon the table at the Police Station and fal sely
al l eged that these weapon and cartridges were recovered fromthe Appell ant
and his brother. It is clained that when the Appellant and hi s brother
protested, the 1st Respondent threatened that they would be shot by show ng
encount er.

On this conplaint, the Judicial Mgistrate, Bhagal pur by his
order dated 16th April, 1998 found that a prinma facie case has been made out
and i ssued summons. The 1st Respondent filed a Crimnal M scell aneous
Petition in the H gh Court for quashing the order dated 16th April, 1998, inter
alia, on the ground that sanction under Section 197 of the Code of Crimna
Procedure had not been obtained. By the inpugned judgnent and order
dated 25th April, 2001, the High Court has held that even if the facts narrated
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in the conplaint are taken to be true, then also they would cone within the
purvi ew of Section 197 of the Code of Criminal Procedure. It has been held
that the 1st Respondent could only be said to have over acted in the discharge
of his duties and thus could only be prosecuted after sanction is obtained
fromthe appropriate authority.

The I aw on the subject is well settled. It has been held by this
Court in the case of P.P. Unnikrishnan and another v/s Puttiyottil Alikutty
and anot her, reported in 2000(8) SCC 131 that under Section 197 of the
Criminal Procedure Code no protection has been granted to the public
servant if the act conplained of is not in connection with the discharge of his
duty or in excuse of his duty.

In the case of P.K Pradhan v/s State of Sikkimreported in

2001(6) SCC 704, it has been held that the legislative mandate engrafted in
sub-section (1) of Section 197 is a prohibition inmposed by the statute from
taki ng cogni zance. ~ It has been held that the of fence all eged to have been

conmi tted nmust have sonething to do, or nmust be related in sonme nanner

with the discharge of official duty. It has been held that the only point for
determ nation is whether the act was comritted in discharge of officia

duty. |1t has been held that there nust be a reasonabl e connection between
the act and the official duty. It has been held that for invoking protection
under Section 197 of the Code, the acts of the accused, conplained of,

must be such that the same cannot be separated fromthe discharge of officia
duty, but if there/was no reasonabl e connecti on between them and the
performance of those duties, and the official status furnishes only the
occasi on or opportunity for the acts, then no sanction would be required. It
has been held that if the case as put forth by the prosecution fails or the
def ence establishes that the act purported to be done is in discharge of duty,
the proceedings will have to be dropped. It is held that the question of
sanction under Section 197 of the Code can be raised any tinme after the

cogni zance; naybe inmmediately after cognizance or fram ng of charge or

even at the tine of conclusion of trial and after conviction as well. It is held
that there can be cases when it nay not be possible to decide the question
effectively wi thout giving opportunity to the defence to establish that what
he did was in discharge of official duty. It has been held that the claim of
the accused, that the act that he did was in course of the perfornmance of his
duty, was a reasonabl e one and neither pretended nor fanciful, can be

exam ned during the course of trial by giving opportunity to the defence to
establish it. It has been held that in such-an eventuality, the question of
sanction should be | eft open to be decided in the main judgnment which may

be delivered upon conclusion of the trial

M. Nageswara Rao sought to support the order of the Hi gh
Court by placing reliance on the case of Mataj og Dobey v/is H C. Bhari
reported in 1955(2) SCR 925. This was a case where the investigating
officers went, with a search warrant, to search a place. They were
obstructed in performance of their duties. They had thus broken open the
door of flat and the |lock of a door of a room It was held that these were acts
which were perforned in the course of the duty. This finding is thus on
facts of that case. In this case it has also been held that the need for sanction
under Section 197 of the Crimnal Procedure Code is not necessarily to be
consi dered as soon as the complaint is |odged and on the allegations
contained therein. It is held that this question may arise at any stage of the
proceedings. It is held that the question whether sanction is necessary or not
nmay have to be determ ned from stage to stage. Thus far from hel ping the
1st Respondent this authority al so supports the proposition that in certain
cases, depending on the nature of the acts conpl ained of, the conplaint
cannot be quashed at the initial stage itself.

M. Nagesware Rao also relied on the decisions of this Court in
State of Maharashtra v/s Dr. Budhi kota Subbarao reported in 1993(3) SCC
339 and State through the CBI v/s B.L. Vernma and another reported in
1997(10) SCC 772. These two authorities nmerely lay down the genera
proposition of |law that the bar under Section 197 of the Crinminal Procedure




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

Code is mandatory where the act has been done by the public servant in the
course of his service or in the discharge of his duty. There can be no dispute
with that proposition.

In this case, as indicated above, the conplaint was that the 1st
Respondent had falsely inplicated the Appellant and his brother in order to
teach thema | esson for not paying anything to him The conpl aint was that
the 1st Respondent had brought illegal weapon and cartridges and fal sely
shown themto have been recovered fromthe Appellant and his brother. The
H gh Court was not right in saying that even if these facts are true then also
the case would come within the purview of Section 197 Cr.P.C. The
guestion whether these acts were committed and/ or whet her 1st Respondent
acted in discharge of his duties could not have been decided in this summary
fashion. This is the type of case where the prosecution rmust be given an
opportunity to establish its case by evidence and an opportunity given to the
defence to establish that he had been acting in the official course of his duty.
The question whether the 1st Respondent acted in the course of perfornmance
of duties and/or whether the defence is pretended or fanciful can only be
exam ned during the course of trial. In our view, in this case the question of
sanction should be | eft opento be decided in the main judgnent which may
be del i vered upon concl usion of tri al

W, ‘therefore, set aside the order dated 25th April, 2001. The
Judi cial Magistrate shall now proceed with the case in accordance with | aw.




