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Ruma Pal & S.B. Sinha.

JUDGVENT:
JUDGMENT

S.B. SINHA, I

Leave granted.

Mangal Singh (since deceased) and the 1st Respondent herein, were
originally residents of Pakistan. As a displaced person in India, Mnga
Singh was allotted |and neasuring 11 bighas 16 biswas in Village
Shorba, Tehsil Kishangarhbas, District Alwar. The said Mangal Singh
di ed, whereafter a report was nmade by the village Patwari on or about
31.3.1978 to the effect  that he had died intestate w thout any heir
Pursuant thereto and in furtherance thereof, escheat proceedi ngs were
initiated by the Tehsildar, Kishangarhbas on or about 12.3.1979. The
possession of the land in question was taken by the Patwari fromthe 1st
Respondent on 28.3.1979. A part of the land in question was allotted to the
appel | ant by the Tehsildar on 11:5.1979. The 1st Respondent herein
guestioned the said allotnent of |and nade in favour of the appell ant
herein. The Additional Collector by his order dated 24.8.1979 set aside the
order of taking possession and restored possessi on'thereof to Prasony Bai
the 1st Respondent herein, and cancelled the allotnent of land to the
appel l ant. Agai nst the said cancel l'ation order dated 24.8.1979 made in
favour of the 1st Respondent, an appeal was preferred by the appell ant
herein before the Board of Revenue. The Board of Revenue by its order
dated 28.11.1985 while maintaining the said order of cancellation of
al | ot ment observed t hat

"(1) the order was passed behind the back

of the party i.e. Parsony Bai; (2) that Tehsildar
shoul d not have allotted the |land to Abdul Rahman
wi t hout giving notice to persons in whose nane
the land already stood; (3) that it was therefore,
cl ear that Tehsildar, Kishangarhbas Harish
Chandra had acted in nost irresponsible manner
while allotting the land to Abdul Rahman; and (4)
that for the hi ghhandedness the disciplinary
proceedi ngs should be initiated against the
Tehsi | dar. "

The appel | ant herein questioned the said order of the Board of
Revenue before the Hi gh Court by way of filing a wit petition which was
marked as S.B. Civil Wit Petition No.2274 of 1985 which was di sm ssed.

A mutation proceeding was also initiated for nutating the nane of

the 1st Respondent which was al so contested by the appellant. The nane of
the 1st Respondent was ultimately directed to be nmutated by order dated
31.5.1993 by the Board of Revenue. An application for review was filed
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t here-agai nst by the appellant but the same was al so di sm ssed by order
dated 14.6.1999. Although it does not appear fromthe records, the
appel l ant herein in his witten subm ssions, (although not contended in ora
argunent) alleges that the escheat proceeding is still pending.

Sone tine in the year 1999, the appellant herein filed a suit in the
Court of the Civil Judge (Junior Division), Kishangarhbas, which was
marked as Civil Suit No.17 of 1999, praying, inter alia, for the follow ng
reliefs

1) to declare that Prasony Bai is not the daught er
of Mangal Si ngh;

2) that the plaintiff is in adverse possession even during
the life of Mangal Singh

3) per manent injunction

In the said suit, having regard to the pleadings of the parties thereto the
following threeissues were franmed

1) Whet her the dispute of the civil suit in question had
al ready been deci ded and adj udi cat ed upon by the
courts and whether it is hit by the principles of res

judicata ?

2) Vet her the suit is beyond limtation ?

3) Whet her the plaintiff had no |locus standi to file the
suit ?

An additional issue was franmed on 10.8.1999 by the trial court, as

regards the jurisdiction of the Cvil Court to try the said suit. Being

aggri eved by and dissatisfied therewith, the appellant filed a civil revision
application before the High Court as regards the legality of the order of the
trial court framing the 4th issue. By an order dated 24.10.2000, the said
civil revision application was allowed by the Hi gh Court. The said order

was passed, inter alia, on the ground that counsel for the 1st the Respondent
stated that his clients who are ladi es were being harassed on one or the other
count and they had no objection if Issue No.4 in regard to jurisdiction of
the civil court is deleted.

However, thereafter the 1st Respondent filed an application that

suitable direction be issued to the G vil Judge, (Junior Division),

Ki shangar hbas, Alwar to decide Suit No.17 of 1999 as expeditiously as

possi bl e and the order dated 24.10.2000 be nodified to the said extent.

Al t hough the said petition was dism ssed, the H gh Court having noticed

that the previous litigations between the parties also related to the property
in suit observed in its order dated 21.12.2000, as under:

"For the reason that the judicial process be
not abused by one or the other party. | deemit
proper that the trial court issue required to decide
the case at the earliest. Counsel for the petitioner
states that the plaintiff would take at |east 18
nonths 2 years for |eading his evidence.

Before parting with the order, | suo motto

(sic for "suo nmotu’) order that the record of the
trial court of suit No.17/99 be summpned

i medi ately through special nessenger on or

before 4.1.2000 for passing necessary orders in the
circular (sic) of the case.

At this stage M. Khutetia states that he has
no instruction fromhis client.

Counsel for both the parties undertakes to
informthe counsel for the plaintiff who is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

conducting the case of plaintiff in the trial court of
the next date."

Case be listed on 4.1.2001."

On or about 6.8.2001, the parties appeared in person before the

| earned Judge with their respective counsel. It is not disputed that the
appel l ant herein did not question the jurisdiction of the High Court to
withdraw the said suit onits own file. It also appears that during the
pendency of the said proceedings, the 1st Respondent herein expressed her
desire to sell the property in suit in favour of the appellant, whereupon the
Tehsildar, Kotkasim District Alwar, was directed by order dated 6.8.2001

to submt a report as regards the nmarket price of the agricultural land in the
said village. The relevant portion of the aforesaid order is as under

"The parties are present-in person al ong
with their counsel.

Even though, in nmy opinion, there is hardly

any equity in favour of respondent, but the
petitioner is prepared to sell” the land to
respondent on market price/reasonable price. Both
the parties agree that Tehsildar, Kotkasim District
Al war, shall submt his report in regard to market
price of agriculture land in village Shorba, Tehsi
Kot kasi m after verifying the sane on spot. The
report shall be submitted by the Tehsildar in
person in court on 27.8.2001. The order shall be
conplied with literally by Tehsildar."

The Tehsildar subnitted his report on 27.8.2001, on which date the
foll owi ng order was passed

"As per the previous order the Tehsildar
concerned is present in person and he has
submitted his report.

He need not appear again
Record of the trial court has been received:

Let the case be listed for final decision and
further agreenents (sic) on 12.9.2001."

The | earned Single Judge thereafter by order dated 29.11.2001, upon
hearing the counsel for the parties, dismssed the said suit inter alia,
hol di ng

"After having lost in tw bouts in the

revenue courts and right upto the High Court, the
present plaintiff Abdul Rahman is still perhaps not
satisfied and has filed the present suit virtually on
the same facts and for the sane relief which

al ready stood adjudi cated by the courts bel ow for
which a prelimnary issue has already been framed

by the court.

In ny opinion, it is a fit case where the
i nherent powers u/s 151 r/w Section 24 CPC are
required to be invoked by this court. The suit
record has already been received in this court.
After going through the pleadings and the
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adm tted docunents i.e. judgnent and decree
pl aced on record, | find that the natter is fully

covered by the principles of res judicata. Parties
have been litigating right from 1979 and it had

cul mnated into two bouts of cases right upto Hi gh
Court and again review application of the plaintiff
was di sm ssed by the Board of Revenue in 1999.

The plaintiff is definitely msusing the process of
law in the said case by filing and approaching the
courts repeatedly on the same issues.

The prelimnary issue to the effect whether
the dispute to the present civil suit in question has
al ready been deci ded and adj udi cated by the court
and is barred by the principles of res judicata, is
fully answered by various orders and judgment
passed by various courts and upheld right upto the
H gh Court and, therefore, the issue stands deci ded
agai nst the plaintiff. It has already been decided
by the court that Parsony Bai etc. were legally
entitled to retain the land in their possession being
the daughter of Mangal Singh. ~ The escheat
proceedings illegally initiated agai nst Parsony Ba
in regard to property of ‘her father Mangal Singh
have been rightly dropped and | and restored to her
It was al so decided by the courts that the present
appel  ant was not entitled to the part of the |and
out of the land allotted to himin question. The
present plaintiff despite havinglost two tinmes on
the sanme issue in regard to same property is stil
dropping the petitioner in the third round of
litigation in the civil suit for declaration as
menti oned above."

A letters patent appeal filed by the appellant herein being D. B. G vi
Speci al Appeal (Civil) No.191 of 2001 was di sm ssed by a Division Bench
of the Hi gh Court by order dated 4.12.2001 hol di ng

"We find that in the facts of the case, the
| earned Single Judge has rightly applied the
principle of constructive res judicata. The rea
controversy was with regard to the sanme property
and the same parties were litigating throughout.
The present appellant having failed to establish
his claimof allotnent and such all otnment having
been cancell ed by the orders of the conpetent
courts, which was upheld by the Hi gh Court has
again restored to file a suit afresh agai nst
respondent Prasony Bai, this tine in the guise of
showi ng that she was not the daughter of Manga
Singh. This issue was al so substantially involved
in the revision petition. Once it is found that
present appellant was entitled to have allotnent in
his nanme, the allotnment had been cancelled, he
admttedly has no | ocus standi now to chal |l enge
the fact that Sm. Prasony Bai was not the
daught er of Mangal Singh.

In the facts and circunstances of the case,

we find that the | earned Single Judge has rightly
exerci sed the powers under Section 151 read with
Section 24 of Code of Civil Procedure so as to put
an end to the abuse of process of the court and to
bring end of the frivolous litigation. |In our
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opi nion, such an approach was necessary in the
facts and circunstances of the present case. Facts
of the present case depict a very disnmal state of
affairs in which party having litigious

per severance has al ready been able to prolong the
matter had to keep the controversy alive for nore
than 24 years by nove and is still desirous to
continue third round of litigation. Litigious
perseverance is not to be rewarded rather it is to be
di scouraged. I n our opinion |earned Single Judge
has rightly exercised the power under Section 151
read with Section 24 of Code of Civil Procedure.
In the facts and circunstances such an approach
is the need of the hour.  There is no merit in this
speci al appeal. The same is hereby disnissed. "

Hence, this petition for grant of special |eave to appeal to this Court
has been fil ed questioning the said order

M. Amarendra Sharan, |earned senior counsel appearing on behalf
of the appellant, had raised the followi ng contentions in support of this
appea

1) The High Court had no jurisdiction to withdraw the
sui t and di spose of civil revision application purported
to be in exercise of its power under Section 24 of the
Code of Civil Procedure;
2) In any event, the procedure for determning the issues
in the suit having not been followed by the H gh Court,
the i npugned order nust be held to be wthout
jurisdiction;
3) As the revenue court had no jurisdiction to adjudicate
upon the question of status, the principles of res judicata
cannot be said to have any application whatsoever.
M. Sharan submtted that the appellant herein was a tenant of
Mangal Singh. According to the learned counsel, although it is not
di sputed that the said Mangal Singh was the original allottee, as the
appel l ant had been cultivating the l'and in question, he acquired title by
adver se possession. According to the learned counsel, the proceedings for
cancel l ation of allotment could not have been initiated by the 1st
Respondent as she was an inposter.

In the aforenentioned situation, it was urged that the Board of

Revenue coul d not have determ ned the said question as regards the status

of the 1lst Respondent vis--vis the original allottee, Mangal Singh, and thus
the i npugned judgment cannot be sust ai ned.

It may be true that normally the Hi gh Court does not pass an order
under Section 24 of the Code of Cvil Procedure in a disposed of
proceedi ng. However, in terns of Section 24 of the Code of Cvi
Procedure, indisputably the Hi gh Court had the requisite jurisdiction to
wi t hdraw any suit pending in any court subordinate to it and /try or dispose
of the sane inter alia on its own nmotion; wherefor even no notice is
required to be issued.

Section 24 of the Code of Cvil Procedure reads as under
"24, General power of transfer and

withdrawal. (1) On the application of any of the
parties and after notice to the parties and after

hearing such of themas desired to be heard, or of its
own notion, w thout such notice, the H gh Court or

the District Court nay, at any stage

(a) transfer any suit, appeal or other proceeding
pendi ng before it for trial or disposal to any Court
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subordinate to it and conpetent to try or dispose of
the same; or

(b) withdraw any suit, appeal or other proceeding
pendi ng in any Court subordinate to it; and

(i) try or dispose of the sane; or

(ii)transfer the sane for trial or disposal to any Court
subordinate to it and conpetent to try or dispose of
the same; or

(iii) re-transfer the same for trial or disposal to the
Court fromwhich it was w thdrawn.

(2) Where any suit or proceeding has been transferred
or wi thdrawn under sub-section (1), the Court which
is thereafter to'try or dispose of such suit or
proceedi ng may, subject to any special directions in
the case of ‘an order of transfer, either retry it or
proceed fromthe point at which it was transferred or
wi t hdr awn.

(3) For the purposes of this section

(a) Courts of Additional and Assistant Judges shal
be deened to be subordinate to the District Court;

(b) " proceedi ng" includes a proceeding for the
execution of a decree or order.

(4) The Court trying any suit transferred or wthdrawn
under this section froma Court of Small Causes

shall, for the purposes of such suit, be deened to be a
Court of Small Causes.

(5) A suit or proceeding may be transferred under this
section from a Court which has no “jurisdictionto
try it.

A bare perusal of the said provision ['eaves no manner of doubt that
the Hi gh Court had the requisite jurisdictionto suo noto withdraw a suit to
its file and adjudicate itself all or any of the issues involved therein

The records of the case furthernore clearly  denonstrate that the

appel l ant did not raise any question as regards the lack of jurisdiction of the
H gh Court to pass such an order in terns of Section 24 of the Code of Givi
Procedure. |In fact, the appellant not only w thout any demur subnitted

hinself to the jurisdiction of the H gh Court by taking part in the

proceedi ngs, but as noticed herei nbefore, he even nmade an offer to purchase

the property in question. Eventually, despite a report as regards the narket
val ue of the land in question has been subnitted by the Tehsildar, the
appel | ant appears to have backtracked therefrom

We, therefore, in the aforenentioned prenm se, do not find any
substance in the contention of M. Saran that the Hi gh Court had no
jurisdiction to withdraw the suit on its ow file for its disposal

For the purpose of disposal of the suit on the admtted facts,
particul arly when the suit can be di sposed of on prelimnary issues, no

particul ar procedure was required to be followed by the High Court. In
terms of Order XIV Rule 1 of the Code of Civil Procedure, a Gvil Court
can di spose of a suit on prelimnary issues. It is neither in doubt nor in

di spute that the issues of res judicata and/constructive res judicata as al so
the maintainability of the suit can be adjudi cated upon as prelimnary
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i ssues. Such issues, in fact, when facts are adnitted, ordinarily should be
deci ded as prelimnary issues.

As noticed hereinbefore, the parties did not deny or dispute two

earlier proceedings, nanely, (1) the proceedings for cancellation of
allotment in favour of the appellant and (2) the nutation proceedi ngs, were
initiated and adjudi cated upon by the revenue authorities.

A proceeding to grant settlenent of a land can be initiated by the

revenue departnment of the State. Similarly, the mutation proceedi ngs can

al so be subject-matter of revenue proceedi ngs before the revenue authorities
of the State

The question as to whether the property in question could have been

the subject-matter of a grant depended on the jurisdictional question

nanel y, whether Mangal Singh died intestate without |eaving any heir. |If
Mangal Singh died leaving his heir or legal representative, the question to
treat a property as ’'escheat’ would not arise. Such a jurisdictional question
therefore, could have been raised only before the revenue authorities in the
sai d proceedings.” Once it is held that the revenue authorities had the
requisite jurisdiction to determ ne the said question subject, of course, to
adj udi cation of the legality or validity thereof in an appropriate civil suit,
the i ssues which could and ought to have been raised in the said

proceedi ngs but not raised would be barred by the principles of constructive
res judicata; particularly when the validity or legality of the said
proceedi ngs had not been questioned in the civil suit, as a result whereof,

the same attained finality.

A matter may not strictly speaking be the subject-matter of the suit

itself as brought out, yet it nmay relate thereto. A question as to whether the
First Respondent was the daughter of Mangal Singh, thus, is a matter

relating to both the cancellation of allotnent proceedings as also nutation
proceedings in the matter heard and adj udi cated upon by the Board of

Revenue.

There cannot further be any doubt or dispute whatsoever that the

appellant in the first proceedings was entitled to question the |ocus of the 1st
Respondent herein on the ground that she was not the daughter of the

af orementi oned Mangal Singh. Admittedly, no such contention was raised

by the appellant. |In the aforenentioned situation, the application for
cancel l ation of allotment made in favour of the appellant herein was
entertained by the revenue authorities at the instance of the 1lst Respondent
as it was found that she was interested in the subject-matter of the land in
guestion and she had a right of hearing before an order of allotnent could
be passed in favour of the appellant. Furthernore, the right of the 1st
Respondent to get back the possession of the land as also to get her name
mutated in relation thereto, has been upheld by the Board of Revenue on
two occasions. Even the appellant’s prayer for review of the order of the
Board of Revenue was di sm ssed.

It may be true that only because the property in dispute had been

mutated in the name of one of the parties to the suit, the same woul d not be
concl usi ve and bi ndi ng between the parties. But although by reason of entry

in the record of right one does not derive any title in relation to the property
in dispute, as has been held in State of U P. v. Amar Singh & Os.[(1997) 1
SCC 977] and [(1997) 7 SCC] & Balwant Singh & Anr. v. Daul at Singh

(Dead) by L.Rs. (1997) 7 SCC 137] whereupon M. Sharan placed strong
reliance, but in the instant case, as noticed hereinbefore, the title of Manga
Singh vis--vis the First Respondent herein had never been in dispute. The
guestion which has been raised in the suit is as to whether the appell ant
herein had acquired any right, title or interest in the property by adverse
possession. As the appellant clains acquisition of title by prescription, it
woul d necessarily lead to the conclusion that Mangal Singh had title in
respect of the property in dispute.
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In the peculiar facts and circunstances of the case, therefore, if the

| earned Single Judge of the High Court had withdrawn the suit and di sposed

of the same on the adnitted facts; we do not find any illegality therein

The | earned Single Judge as al so the Division Bench have held that the suit
was not maintainable, inter alia, on the ground that the appellant herein had
no | ocus standi to question the relationship of the 1st Respondent with the
admtted owner of the property, nanely, Mngal Singh

M. Sharan has strongly relied upon a decision of this Court in

Khushro S. Gandhi & Ors. v. N.A Guzder (dead) by L.Rs. & Os. [AR

1970 SC 1468] but the said decision is not applicable to the facts of the case
i nasmuch as therein no order in ternms of Section 24 of the Code of G vi
Procedure was passed. The question which arose for consideration in the

sai d case was as to whether. an interimorder could be passed in a pending
civil revision application which had nothing to do with the issue involved

t herein.

The contention of the appellant  ‘that the revenue court could not

have determ ned the question of status of the 1st Respondent herein may be
vi ewed fromanother angle. The issue as regards the status of the 1st
Respondent _has never been raised before the revenue authorities . As the
appel l ant herein clainmed hinmself to be a tenant of Mangal Singh, there was
no reason as to why he could not be said to be aware of the relationship

bet ween the 1st Respondent and the said Mangal Singh. He allowed the
proceedi ngs of the Board of Revenue to be determ ned against him The

deci sion of the Board of Revenue attained finality. Hs wit petition was
al so dismissed. Be it also noted that the civil suit was filed three years after
the adjudication of the rights of the parties in the nutation proceedings.

In the aforenentioned situation, in our opinion, the appellant nust

be held to have taken recourse to abuse of process of court underlying the
principle that the litigation should beallowed to attain finality in public
interest. Although the concept of _issues estoppel or estoppel by records
are distinct and separate fromthe concept of abuse of process in public
interest, the court may refuse the plaintiff from pursuing his renedy in a
court of law. See Johnson v. Gore Wod & Co. [(2002) 2 AC 1].

In this case, we are also satisfied that having regard to the fact that

the appel l ant hinmself was the tenant of Mangal Si'ngh, he coul'd not have

rai sed the plea of adverse possession. As a tenant he coul d not have
guestioned the title of Mangal Singh. The very fact that escheat
proceedings were initiated at the instance of the State al so points out that
the State proceeded on the prenmise that Mangal Singh had the right title in
relation to the land in question and as he died intestate w thout |eaving
behi nd himany | egal heir/representative, the sane vested in the State. The
appel l ant, as noticed herei nbefore, was allotted the land in question
adnmttedly on the aforenenti oned prenise, nanely, Mangal Singh at the

time of his death had title to the land in question or the suit property, but he
died intestate. He, therefore, cannot be permtted to prevaricate fromhis
stand at this stage.

We are, further, of the opinion that no case has been made out for

interference with the inpugned judgnent in exercise of jurisdiction of this
Court under Article 136 of the Constitution of India, even it be held that the
Hi gh Court had committed sone irregularities in withdrawing the suit and

di sposing the sane.

We do not find any nerit in this appeal. The appeal is accordingly
di smssed with costs.




