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ACT:

Industrial dispute-Capacity of enployer to pay increased
remuneration relevant if demands for - nmore than m ni mum
wages- - Conpari sons with remuner ation pai d by ot her
enpl oyers- When rel evant - Publ i ¢ sector undertaking to produce
and supply electricity and prepare and evecute  devel opnent
schenes for supply to new areas-If profits to be cal cul ated
taking account of all its activities or  only comercia

activities.

HEADNOTE:

Over 9,000 enpl oyees of the Respondent Board, represented by
seven Uni ons, demanded an increase in the dearness all owance
payable to them the paynment of gratuity to sone  enployees,
and the calculation of pension payable to other enployees
after adding 50% of the dearness allowance. Six of the
Unions representing the enployees amicably settled the
di sputes with the Board which granted increases in dearness
al | owance on the other denands being given up. The seventh
Uni on declined to accept the settlenent and the dispute was
eventually referred for adjudication by the Industria

Tri bunal . Bef ore the Tribunal took up the reference, al
except 466 of the enployees individually ‘accepted the
settl ement.

At the hearing of the reference it was contended by the
remai ni ng enpl oyees through the seventh Union that ‘the tota

wage packet including the dearness allowance claimed by them
woul d only satisfy the requirement of a m ni mum wage and t he
Board’ s capacity to pay the increases demanded was,

therefore, irrelevant; furthernore, although the Board was
an industry in the public sector, it nust also be nade to
pay wages on the sanme basis as private sector enployers; two
electric supply conpanies in ",the area were paving wages
which were rmuch higher and there was no justification for
refusing the demand for additional dearness allowance which
would place the enployees of the Board on par wth the
, enpl oyees of those conpani es.

The Tribunal in its award rejected all the worknen's
denmands. It found that the demand for increased dearness
al  owance was not confined to achieving a m ni mumwage but
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as a result of its acceptance the wages woul d be above the
m ni mum wage. The Tribunal also found that the Board having
inherited an accunulated deficit of over Rs. 2 crores from
its predecessor, the Bonbay State Electricity Board, having
sust ai ned heavy losses in its working and having undertaken
a further liability to pay increased dearness allowance, it
had no capacity to undertake the further burden of paying
about Rs. 49 | akhs per year as increased dearness allowance
or to neet the other demands. The Tribunal held that the
position in the other two electric supply conpani es was not
conparable "wi th the Board.

In appeal to this Court against the award it was contended
inter alia, that the Tribunal was wong in judging the
capacity of the Board after taking into account the deficit
of Rs. 2 crores which it had.inherited fromits predecessor
and that the financial capacity of the Board should 174

175

have been judged only on the basis of its conmercia
undert aki ng excluding the activities of the Board which were
in the nature of national duties.

HELD : The Tribunal had rightly rejected the demands of the
appel | ant s.

(i) As the appellants had failed to show that they would
not be receiving the mninumwage with their basic pay and
the increased dearness allowance offered by the Board, the
financial capacity of the Board for acceding to the denmands
made became a rel evant consideration

Hi ndustan Antibiotics Ltd. v. The Workmen & Qthers, [1967] 1
S.C R 652 and The Hindustan Times Ltd. v. Their Worknen,
[1964] 1 S.C.R 234 referred to.

Al though the deficit -inherited by the Board from its
predecessor could not be treated as -a revenue |loss for
determning the Board's financial capacity and was' in the
nature of a capital loss, even this loss could not be
conpletely ignored. Apart fromthis, it was clear 'On the
facts that during three years afterits formation the Board-
had i ncurred heavy | osses of about Rs. 110 lakhs and it did
not, therefore, have the capacity of bearing the additiona
fi nanci al burden involved in neeting the appel'l ant s’
demands. [179 D-F; 180 FE

(ii) When the Board was constituted under the Electricity
(Supply) Act No. 54 of 1948 and was, by its constitution
charged with the general duty of pronoting the coordinated
devel opnent of the generation, supply and distribution of
electricity within the State, its capacity to bear the
burden of paying wages to its enpl oyees had to be worked out
after taking into account all the activities which the
statute required it to carry on. The running of power
houses was only one of the branches of those activities.
The profit that the Board earned could only be worked out
after including in the accounts all the expenditure-incurred
by it on all its development and other schenes for
di stribution of electricity to consuners in urban and. ‘rura
areas. [181 B-D

While an industry in the public sector was not exenpt from
application of principles which apply to an industry in the
private sector and the respondent board nust al so be nade to
pay wages on the same basis as private sector enployers the
addi ti onal burden in either sector for paying anythi ng above
a mni mum wage can only be justifiably inmposed in industria
adjudication if the enployer bad the capacity to neet that
burden. [181 E-F]

The Tribunal had rightly held that neither of the other two
electric conpanies were conparable with the Board. These
two conpanies nerely carried on the activity of direct
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supply of electricity to consuners in the tows and cities
whereas the functions of the Board included the devel opnent
and execution of schenes for supply of electricity to new
ar eas.

WIlliamsons (lndia) Private Ltd. v. Its Wrkmen [1962] 1
L.L.J. 302, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2431 of 1966.
Appeal by special leave fromthe Award of the Industria
Tribunal, Gujarat in Reference (IT) NO 88 of 1962.

176

A S. R Chari, M K~ Ramanurthi, Shyanmal a Pappu, Vineet
Kumar, P. S. Khera and Bi ndra Thakur, for the appellants.

I. N Shroff, for the respondent.

The Judgnent of the Court was delivered by

Bhargava, - J. ~ Thi s appeal, by special leave, is directed
agai nst . an Award of the Industrial Tribunal, Gujarat, in an
i ndustrial dispute referred to it by the Governnent of
Gujarat at the instance of the appellants who are 466
wor knen of t he Quj ar at El ectricity Boar d, Bar oda
(hereinafter referred toas "the Board") represented by the
Saurashtra Vidyut Kandar Sangh (hereinafter referred to as

"the Sangh"). The / dispute referred to related to two
matters. One was the denand nade in respect of rates of
dearness allowance to be paid to the workmnen. The second

demand was that those of the workmen, to whom Contributory
Provi dent Fund or Enployees Provident Fund scheme was appli-
cabl e, should be granted gratuity equal to 15 days wages for
every year of service in addition to the provident fund
benefits, while those worknmen, who were entitled to pension
according to the pensionary schenme in force, should have
their pension calculated afteradding 50 per cent of the
dearness all owance to the basic pay.

The facts needed to explain the second demand may first be
st at ed. The supply of electricity in the State of
Saurashtra, prior to the year 1954, was being carried out
departrmentally by the Governnent of - Saurashtra ~and the
wor kmen enpl oyed in the power houses  were, consequently,
Covernment servants. On 1st July, 1954, a Saurashtra
Electricity Board was constituted to run the power houses
and the enployees of the Electricity Department- of the
CGovernment were sent to work with the Saurashtra Electricity
Board on deputation. On 1st Novenber, 1956, Saurashtra
became a part of the Bonbay State, hereafter the ~Saurashtra
Electricity Board was dissolved with effect from1st April
1957 and its assets, liabilities, and enpl oyees were taken
over by the Bonbay State Electricity Board. The enployees,
who were originally in the service of the Saurashtra State
CGovernment were entitled to the pensionary schene of the
Saurashtra Government, while the Bonbay State Electricity
Board had a Provident Fund Schene. The Saurashtra State
Government servants, on being taken over by the Bonbay State
El ectricity Board, were given the option of ei t her
continuing in their pensionary scheme, or of joining the
Provi dent Fund Schenme of the Bonbay State Electricity Board
in which case the gratuity already accrued to themand the
equi valent of pensionary benefits were credited to their
accounts. Sone of the enployees opted for the Provident
Fund Schene, while others continued under the pensionary
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schene. Thereafter, on 1st May, '1960, the State of Bonbay
was bi furcated and a separate State of Cujarat was
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constituted; and, with effect fromthe sane date, the Board
cane into existence. The Board ;took over all t he
electricity, power-houses ,and electricity schemes in the
State of @Qujarat fromthe Bonbay State Electricity Board,
including the workmen who are the appellants in this
- appeal . The assets and liabilities of the Bombay State
Electricity Board were divided between the Board, and the
Maharashtra El ectricity Board which was constituted for the
State of Maharashtra which came into exi stence on
bi furcation of the Bonbay State. The Board continued both
the Pensionary Schenme as well as the Provident Fund Schene
for the employees in the manner they were in force when the
enpl oyees were working under the Bonbay State Electricity
Boar d. The enpl oyees, who were originally servants of the
State Governnent, had ceased to be governnent servants wth
effect from 1st April, 1957 and later on 1st My 1960,
becane the enployees of the Board, so that they were no
| onger ~entitled to the rights which the State Governnent
m ght ' subsequently grant in respect of pension under the
rul es applicable to the government servants. The result was
that even inprovenents granted in the pensionary schene by
the State Government to its enployees did not enure to the
benefit of the appellants. In these circunstances, the
Sangh put forward the claimthat the pension of enployees,
who were governed by the pensionary schene, should be
calculated not on /the basis of basic  salary, but after
adding 50 per cent of the dearness allowance to it. In
respect of enployees, who were governed by ‘the Provident
Fund Scheme, a second benefit of gratuity was clainmed.

The demand for dearness all owance was that it should be
I i nked with the scale prescribed for t he Ahmedabad
M || owners’ Associ ati on. The worknen denmanded t hat
enpl oyees, drawing up to Rs. 50 as basic  pay, should be
gi ven dearness allowance at the scale applicable to
Ahrmedabad M || owners’ Associ ation, those draw ng between Rs.
50 to Rs. 100, D.A at that scaleplus Rs. 5, and those
drawi ng above Rs. 100, dearness allowance at that scale plus

Rs. 10. This demand was put forward before the / Board
originally on behalf of all the 9,208 enpl oyees of Cass |1
and Class TV and sonme enpl oyees of Class | —and Cass Il

whose sal ary was bel ow Rs. 300 per nmensem who were working
either in the GQujarat Region or the Saurashtra Region

These enpl oyees were represented by seven different _Unions,
one of which was the Sangh who represented about 3,000
enpl oyees working in the Saurashtra regi on.- The six _Unions
representing the enployees working in the @Gujarat region
am cably settled these disputes with the Board by entering
into agreenents. The
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Boar d gave sone i ncrease in dear ness al | owance
retrospectively with effect from 1st Cctober, 1961, while
the second demand relating to gratuity and cal cul ation of
pension after adding 50 per cent of the dearness allowance
was given up. The Sangh declined to accept this settlenent,
whereupon the Board offered terns in accordance wth the
settlenent to all the enployees in the Saurashtra region
i ndi vi dual ly. Qut of the total of 3,042 in the Saurashtra
regi on, 622 signed CGeneral Standing Order 56, under which
the Board had made its offer to individual enployees ,on the
basis of the settlements arrived at before the reference to
conciliation. 1152 signed before the date of the failure
report by the Conciliation Oficer; 2058 signed before the
reference and 518 signed after the reference. Thus, the
di spute, after the reference, becane confined to the
remai ning 466 enpl oyees who did not, on individual basis,
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accept the offer nade by the Board. The Tribunal considered
this dispute relating to the dearness allowance raised by
these enployees through the Sangh as al so the other denmand
relating to gratuity and cal cul ati on of pension, and, by the
i mpugned Award, rejected these demands. Consequently, the
wor kmen have come up in this appeal through the Sangh
The nmain ground for rejecting these demands, on which the
Award is based, is that the Board does not have the capacity
to neet the additional expenditure that would have to be
incurred if these demands are acceded to Before the
Tribunal, this aspect of the case was sought to be net by
the Sangh by urging that the total wage packet, including
the dearness allowance clai med by themin the demand, would
only satisfy the requirenent of a mninumwage, so that the
Board’'s capacity to pay was irrelevant; but the award shows
that- the Sangh conpletely failed to provide any material to
prove that the total wages, including the dearness all owance
as offered by the Board on the basis of the settlenents, are
less than the m.ninum wage. This Court, in Hindustan
Antibiotics Ltd. v. The Workmen & OGthers(1), recognised the
three concepts of mnimumwage, fair wage, and living wage
by quoting the followi ng passage fromthe decision in The
H ndustan Tines Ltd. v. Their Wrknmen(2), and stating that
it briefly and neatly defined the three concepts :
"In trying to keep ‘true to the two points of socia
phi | osophy and econom ¢ necessities whi ch vi e for
consideration, industrial adjudication has set to itself
certain standards in the matter of wage fixation. At the
bottom of the | adder, there is the m ni nrum basic
(1) [1957] 1 S.C R 652.
(2) [1964] 1 S.C R 234.
179
wage which the enployer of any industria
| abour must pay in-order-to be allowed to
continue an industry. Above this is the fair
wage, which may roughly be said to approximate
to the need based minimum in the sense of a
wage which is "adequate to cover the nornal
needs of the average enpl oyee regarded’ as a

human being in a civilised society". Above
the fair wage is the "living wage"-a wage
"which will rmaintain the wrkman in t he

hi ghest state of industrial efficiency,  which
will enable himto provide his famly wth-al
the material things which are needed for their
health and physical well-being, enough to
enable himto qualify to discharge his duties
as a citizen."
These decisions nmake it clear that, if the claimbe for a
m ni mum wage, the enpl oyer nust pay that wage in order to be
allowed to continue the industry; and, in such a case, the
capacity of the industry to pay is irrelevant. However, if
the industry is already paying the m nimumwage, and the
claim is for fair wage or living wage, the capacity of the
industry to pay is a very inportant factor, and the burden
above the mninumwage can only be justifiably inmposed if
the industry is capable of neeting that extra burden. On
this principle, in the present case, if the appellants had
succeeded in showing that they were not receiving even the
m ni mum wage on the basis of the offer nade by the Board in
line with the settlenents arrived at with the other Unions-
and individual worknmen nenbers of the Sangh, there would
have been full justification for granting addi ti ona
dearness allowance, ignoring the inability of the Board to
nmeet that extra expenditure. The finding of the Tribunal
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to mninmumwage, but that, as a result of the denand, the
wages wll be above the mnimm wage. Learned counse

appearing for the appellants before us did not try to
contend that the wages which were being paid by the Board,
were | ower than the mninumwage, so that the claimfor the
additional dearness allowance cannot be considered w thout
taking into account the capacity of the Board to neet the
expendi t ure.

So far as the question of capacity of the board to pay is
concerned, there is a clear finding by the Tribunal that the
Board is running at heavy |losses, so that it is not in a
position to nmeet the extra expenditure of about Rs. 49 | akhs
a year which will be involved if the dearness allowance is
fixed as clained by the Sangh. The Tribunal has found that
the Board, when constituted on 1st My, 1960, inherited an
accunul ated deficit 'of over Rs. 2 crores from the Bonbay
State FElectricity Board. In its om working, the Board
sustained a | oss of ‘over Rs. 29 | akhs between 1st My, 1960
and 31st ‘March, 1961, and in

180

the two succeedi ng years 1961-62 and 1962-63, the | osses in-
curred were in the region of Rs. 39 | akhs and Rs. 41 | akhs.
The Tribunal, thus, 'held that the total loss was to the tune
of Rs. 31 mllions; and since the Board had undertaken a

further liability of over Rs. 6.75 | akhs a year under the
settlenents and the offer to individual worknen, it could
not possibly undertake the further burden of \ paying about
Rs. 49 | akhs per year ‘as increased dearness all owance. The

Tribunal was also of the opinion that, considering this
financial condition of the Board, there was no justification
for introducing a gratuity schene for worknmen governed by
the Provident Fund Rules, nor was there any justification
for <calculation of pension on the basis of adding ' 50 per
cent of the dearness allowance to the basic pay. M. Chari,
counsel for the appellants, challenged this decision of the
Tribunal on two grounds. The first ground was that the
Tribunal was wong in judging the capacity of the 'Board to
pay after taking into account the deficit of over 'Rs. 2
crores which it had inherited from the Bonbay State
Electricity Board; and the second ground was  that the
financial capacity of the Board should be judged only on the
basi s of its comercial undertakings, excl udi ng t he
activities of the Board which were in the nature of nationa
duti es.

So far as the first point is concerned, we think that there
is some force in the subnission nade by |earned counsel
The deficit inherited by the Board from its | predecessor
cannot be treated as are venue | oss which will have bearing
on its paying capacity. Such inherited deficit” should
really have been treated as capital |oss; but even'this |oss
cannot be completely ignored, because the paying capacity of
an enployer has to take into account even capital | osses.
However, even if this accunulated deficit- of over Rs. 2
crores is ignored, it is clear that, during the three years
after its formation, the Board itself incurred heavy | osses
which totaled to about Rs. 110 |Iakhs. Consequently, even
if that accumul ated deficit is not taken into account, it
cannot be held that the Board will have the capacity of
bearing the additional financial burden to the tune of Rs.
49 |lakhs a year, if required to pay dearness allowance at
the rates clainmed by the Sangh

On the second point, we are unable to accept the subm ssion
made by |earned counsel. The Board was constituted under
the Electricity (Supply) Act No. 54 of 1948, and section 18
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of that Act |ays down the duties of the Board. By its very
constitution, the Board is charged with the general duty of
promoting the coordinated devel opnment of the generation
supply and distribution of electricity within the State in
the nost efficient and econom cal manner, with particular
reference to such devel op-

181
nent in areas not for the tinme being served or adequately
served by any licensee. |In particular, the duty of the

Board is to prepare and carry out schenes with the objects
nment i oned above; to supply electricity to owners of
controlled stations and to |licensees whose stations are
closed down under this Act; and to supply electricity as
soon as practicable to any other |icensees or persons
requiring such supply and whomthe Board may be conpetent
under this Act so to supply. Wen the Board was constituted
to carry out these duties, its capacity to bear the burden
of paying wages to its enpl oyees has to be worked out after
taking into -account all the activities which the Statute
requires it to-carry on. The running of Power Houses is
only one of the branch of those activities. The profit that
the Board can be held to have earned can only be worked out
after including in the accounts all the expenditure incurred

by it on all its schemes for distribution of electricity to
licensees or to consunmers, whether in urban areas or in
rural areas. In fact, there is not even an assertion on

behal f of the appellants-worknen that they  were enployed
solely in connectiion with a profitable undertaking of the
Board and had nothing to do at all with the other activities
whi ch the Board is actually carrying on. No doubt, |earned
counsel is right in urging on the basis of the decision of
this Court in Hindustan Antibiotics Ltd() t hat t he
circunstance that the Board is an industry in the public
sector does not exenpt it fromapplication of principles
whi ch apply to an industry in private sector, and the 'Board
must al so be nade to pay wages on the same basis as  Private
sector enployers. This, however, 'does not advance the case
of the appellants, because, even in a private sector,
addi ti onal burden over and above a mni nrum wage can only be
justifiably inmposed in industrial adjudication, “if the
enpl oyer has the capacity to nmeet that burden. In this
case, the Tribunal has refused to grant the demand of the
appel lants not on the ground that the Board is an industry
in public sector, but on the ground that it does not have
the capacity to pay. That capacity has rightly been judged
on the basis of all the undertakings being worked by the
Boar d.

The Tribunal, after holding that there was no ‘justification
for granting the demands of the worknen because  the  Board
had no capacity to bear the additional burden, proceeded
further to exam ne whether the Board's existing schenme of
paynment of dearness all owance was reasonable and took into
account various factors for arriving at its finding that it
could not be held that the terns offered by the Board were
unr easonabl e. In this connection, reliance was placed  on
behalf of the appellants on the fact that two Electric
Supply Conpani es were payi ng wages whi ch

(1) [1967]1 S.C R 652.
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were much higher than the wages being paid by the Board, and
there was no justification for refusing the demand for
addi ti onal dearness allowance which would pl ace t he
enpl oyees of the Board on par with the enployees of those
Electric Supply Conpanies. One of those Electric Supply
Conpani es is the Ahnmedabad Electricity Co. Ltd., Ahmedabad,
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i n whose case wages were fixed by an Award published in 1956
Industrial Court Reporter at p. 746. The other 1is the
Viramgam Electric Supply Co. Ltd., Virangam the Award
relating to which is published in 1968 Industrial Court
Reporter at p. 1010. The argunent was that wages paid by
the Board should not be | ower than those paid by these two
El ectric Supply Conpanies which were engaged in the sane
line of business of production and supply of electricity.
The Tribunal brushed aside these exanple by stating that
they were not conparable with the Board. In taking this
view, we do not think that the Tribunal conmitted an error
In WIliamsons (India) Private Ltd. v. Its Wrknmen(1l), this
Court clearly laid down what criteria had been established
for considering what are conparabl e concerns when dealing
with a question of wage fixation. It was held :-
"This Court has repeatedly observed that, in
considering the - question about conpar abl e
concerns, tribunals should bear in mnd al
the relevant facts in relation to the problem
The  extent of the business carried by the
concerns, the capital invested by them the
profits made by them the nature of the
busi ness carried on by them their standing,
the strength of their 1abour force, the
presence  or absence and the extent of reser-
ves, the dividends declared by them and the
prospects about the future of their business-
these and all other relevant facts have to be
borne in mnd."
In the present case, it is clear that, if  these various
factors are taken into account, neither the Ahnedabad
El ectricity Co. Ltd., nor the Virangam El ectric Supply Co.,
can be held to be a concern conparable with the Board. As
we have indicated earlier, the activities carried on by the
Board are not only production of electricity and direct
distribution in some areas, but also include preparation of
schenes for devel opnment of supply of electricity in areas
not served so far and for supply of electricity to [licen-
sees. The two concerns at Ahmedabad and Viramgam nerely
generate and supply electricity to consuners-in the cities
or towns served by them The Board, according to the Act
constituting it, has primarily to supply electricity to
licensees, and not confine its supply to direct consuners
i ke these two concerns. The
(1) [1962] 1 L.L.J.302.
183
supply to consumers is only undertaken where there are no
licensees to wundertake the distribution of (electricity
generated by the Board, and this activity of direct ~supply
to consuners is primarily carried on in rural areas /where
the population is sparsely distributed as conpared- to the
cities or towns served by the other two concerns. Then
there is the inmportant factor that the Board is running at a
huge 1oss every year. The workmen did not provide figures
to show what was the profitability of the other two
concerns, though the Awards in their cases seemto indicate
that both of them are running at a profit. In these
ci rcunst ances, we cannot hold that the Tribunal comitted
any error in ignoring the wages being paid by these two
concerns, when dealing wth the question of payment of
dearness allowance by the Board. 1In this connection, a
request was nade by | earned counsel that we nmay remand the
case to the Tribunal in order to enable the Sangh to produce
evidence to the satisfaction of the Tribunal that these two
concerns are conparable, or to cite exanples of other
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undertakings in the same industry in the Saurashtra region

or, it there be no such wundertakings available, of
undertakings in other industries in the Saurashtra region so
as to enable the Saingh to clai mwages on parity with those

undert aki ngs. We do not think that there is any
justification for remanding the case for such a purpose at
this stage. It was open to the Sangh to produce materia

before the Tribunal when the dispute was first investigated
by it, and no reason is shown why the Sangh did not do so.
Further, as we have indicated earlier, the very circunstance
that the Board does not have the financial capacity to neet
the additional burden of the demands made by the worknen
justifies the order nade by the Tribunal. The further
request that the renmand would enable the Sangh to show
whet her the | osses brought to the notice of the Tribunal by
the Board were, in fact, net |osses has also no force, be-
cause, when the |osses were proved before the Tribunal by
production of an affidavit on behalf of the Board and the
deponent appeared in the wi tness-box, no attenpt was nmade on
behal f " of the Sangh to cross-exam ne the deponent in order
to establish that the Jlosses had not been correctly
represented. We do not think-that, in these circunstances,
any remand of this case is called for. It does appear that
the Tribunal in its award conmtted the error of conparing
the Board with the Maharashtra Electricity Board and sim |l ar
Electricity Boards in other States and thus acted against
the principle that wages should be conpared on industry-cum
region basis; but ‘that nistake does not justify any
interference wth the award which is otherw se correct and
justified. The Tribunal was quite right in" rejecting the
denmands namde by the Sangh, particularly inthe light of the
further fact relied wupon by the Tribunal ~that all the
enpl oyees of
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the Board in the Gujarat Region as well as large majority of
over 2500 enployees even in_ the  Saurashtra Region had
accepted the existing rates based on the settlenent ‘and only
466 enpl oyees had cone forward with this demand without
establishing that the demand wag restricted to bringing up
their wages to the |evel of m ninumwages.

The appeal is dismssed, but we make no order as to costs.
R K. P.S. Appeal dism ssed
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