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ACT:

I ndian Companies Act (1 of 1956), s. 237 (b)(i) and (ii)-
Circunst ances suggesting fraud-Existence of-If condition
precedent to action under section

HEADNOTE

On May 20, 1960, Al bion Plywoods Ltd. resolved at a genera
neeting to convert its preference shares into ordinary
shares. Ms. Sahu Jains were its nanaging agents. Sone
time before, in April 1960, New Central Jute MIIls Co. Ltd.
had sold the preference shares of Al bion Plywods which it
was holding. One S. P. Jain, against whom proceedings in
crimnal courts were pending for acts of m sfeasance and
nmal feasance in relation to other conpanies, was controlling
both the New Central Jute MIIls Co. and Sahu Jains. Wth
respect to this sale there was a conplaint to the Depart nent
of Company Affairs, Government of India, that the managenent
of New Central Jute MIIls knew that the preference ' shares
woul d be converted into ordinary shares and so the sale was
effected at an wundervalue so that, on conversion into
ordinary. shares they would fetch a higher price, and that
the transaction was effected for the benefit of the managing
agents, their friends and brokers, at the expense of the
shar ehol ders. In the course of investigation into this
charge, it was discovered that the appellant-conmpany had
al so ’'sold 3000 preference shares of Al bion Plywods which
it was holding, on May 6, 1960. The appellant-conpany was
also controlled by S. P. Jain. On April 11, 1963 the
Central Covernnent passed an order under s. 237(b) (i) and
(ii) of the Companies Act, 1956, appointing an inspector to
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investigate into the affairs of the appell ant-conpany and to
report thereon to the Central Governnent, on the basis that
the sale of preference shares was a fraudul ent transaction
considered in the background of the association of S. P

Jain with the appell ant-conpany and ot her conpanies. The
appel l ant, conpany filed a wit petition challenging the
order. The High Court dismssed it on the ground that the

opi nion of the Central Governnent was not open to judicia

review and that the declaration of the Government that it
forned the required opinion was concl usive.

In appeal to this Court, it was contended that wunder the
section, an inspector may be appointed only if, in the
opi nion of the Governnent there are circunstances suggesting
that the business of the conpany was being conducted with
intent to defraud its creditors. nenbers or other persons,

or for a fraudulent or unlawful purpose, or in a nanner
oppressive of any of its menbers, or that the conpany was
formed for a fraudul ent or unlawful purpose, or that persons
concer ned in its formation ,or rmanagenent have, in
connection ~therewith, been guilty of fraud, m sfeasance or
ot her nisconduct towards the conmpany or its nenbers; that
is, though the opinion of the Governnent is subjective, the
exi stence of the circunstances is a condition precedent to
the formation of the opinion and therefore, the Court was
not precluded from going behind the recitals of the
exi stence of such circunstances in the order, but could
determi ne, whether the circunmstances did in fact exist, and
whet her the Central Government took extraneous nmatters into
consi der ati on.

HELD (per Sikri and Hegde, JJ.) : Sections 235 to 237 are
allied sections and forma schene for investigation into the
affairs of a conpany.

109

The investigation wunder s. 237(b) is of a fact | finding
nature which does not bind anybody. The Government is not
required to act on it and the company has to be called upon
to have its say in the matter. But, s. 237 takes its col our
from the other two sections and those sections show that
such an investigation is a very serious matter ~-and ‘should
not be ordered except on good grounds.. The appoi ntnent of
an inspector is likely to receive publicity as a result of
which the conpany’s reputation and prospects may suffer.
The power to appoint an inspector is an inroad on the rights
of the conpany to carry on its business and would violate
the fundanental right of its shareholders under Art.
19(1)(f), wunless the power is so interpreted as to be a
reasonable restriction in the interest of general public,
and not as an arbitrary power. It would be ‘a reasonable
restriction if circunstances suggesting that the conpany’s
busi ness was being conducted as laid down in s. 237(b) (i)
or that the persons mentioned in s. 237(b) (ii) were qguilty
of -fraud or msfeasance or other msconduct towards the
conpany or its menbers, exist as a condition precedent for
the Governnent two formthe required opinion, and, if ~the
exi stence of those circunstances is challenged, the Court is
entitled to exam ne whet her those circunstances existed when
the order was nmade. Further, the Departnent of the Centra

Government which deals with conpanies is a body, expert in
conpany |law matters, and the standard prescribed under s.
237(b) is not the standard required of an ordinary citizen
but that of an expert who would take into consideration only
relevant material. [ 1 17 F, 11 8 GH, 1 19 B, E 128 H, 129
A-E|

ohservations of Hdayatullah and Shelat, JJ. in Barium
Chemicals v. Conpany Law Board, [1966] Supp. SSCR 311




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 26

fol | oned.

Padfield v. Mnister of Agriculture, [1968] 1 AIl EER 694,
Comm ssioner of Custons & Excise v. Cure and Deeley Ltd.
[1962] 1 Q B. 340, Roncarelli v. Duplessis,. [1959] S.CR
(Canada) 121 and Read v. Smith, [1959] New Zealand Law
Reports, 996, applied.

Susannah Sharp v. Wakefield, [1891] A C 173, 179 and
Nakkuda Ali v. M F. De S. Jayaratne, [1951] A .C. 66, 77,
referred to

State of Madras v. C P. Sarathy & Anr. [1953] S.C. R 334,
Joseph Kuruvilla Vellukunnel v. The Reserve Bank of India &
Os. [1962] 3 supp. S.C.R 632, Hubli Electricity Co. Ltd.-
v. Province of Bonbay, L. R Vol. LXXVI |I.A 1948-49 p. 57,
Robi nson v. M nister of Town and Country Planning, [1947] 1
K.B. p. 702 and Point of Avr Collieries Ltd. v.Lloyd George,
[1943] 2 All E.R p. 546, not applicable.

In the present case, the only material on the basis of which
the inpugned order was nade was the transaction of sale of
preference shares of Al bion Plywods. But at the tine when
the Governnent nade the inpugned order it did not know the
mar ket quotations for the 'shares, and in fact, the market
price showed that no fraud was involved in the sale of the

shares. No Reasonabl e person, nuch less an expert body,
could have cone to the conclusion that any fraud was
involved. if the /Governnment had any suspicion about the

transaction it should have probed further into the matter
since the order 'could not be justified on the materia

before it. The fact that one of theleading directors of
the appellant-conpany was a suspect in the eye of the
CGovernment because of his antecedents was not a relevant
circunstance and should not have been taken -into consi-
deration by the Governnent which was entrusted with the
responsibility of forming a bona fide opinion on the basis
of relevant material. [129 F-H 130 A-D

(Per Bachawat, J.) : The objectof investigation under s.
237(b) is to find out whether in fact any fraud has been
commtted. The section con-

110

fers an administrative and not  a judicial -power. is
di scertionary and no appeal is provided against an order

Such di scretionary power nust be exercised honestly and not
capriciously or arbitrarily or for Uterior purposes. The
section nmust be interpreted in the light of its own |language
and subject matter and not by reference to other sections or
other statutes. So interpreted, the condition precedent for
maki ng the order under the section is the opinion - of the
Central Governnent that there are circunmstances suggesting
fraud and not the existence of the circunstances. If. the
opinion of an administrative agency is the condition
precedent to the exercise of the power the relevant” natter
is the opinion of the agency and not the grounds “on ' which
the opinion is founded. The authority nust formthe opinion
honestly and after applying its mnd to the relevant
materials before it. |If it is established that there were
no materials at all upon which the authority could form the
requisite opinion, the Court may infer that the authority
passed the order without applying its mnd, that is, the
requisite opinion is lacking and therefore the condition
precedent to the exercise of the power under the section is
not fulfilled. The opinion is displaced as a relevant
opinion if it could not be forned by any sensi ble person on
the material before him the reason being, that the Court
may then infer that the authority either did not honestly
formthe opinion or that in forming it, it did not apply its
mnd. Wthin these narrow limts the opinion of the Centra
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Government is not conclusive and can be challenged in a
Court, but the Court has no power to review the facts as an
appel | ate body nor can it substitute its opinion for that of
the Governnent. Had the opinion been conclusive it would
have been open to challenge as violative of Arts. 14 and 19
of the Constitution. [131 E-H, 132 A-F; 133 E]

Corporation of Calcutta v. Calcutta Tramnays Co. Ltd. [1964]
5 S.C.R 25, Joseph Kuruville Vellukunnel v. Reserve Bank of
India, [1962] Supp. 3 SS.C.R 632, Hubli Electricity Co. V.
Province of Bonmbay, L.R 76 |I|.A 57, Ross-dunis V.
Papadopoullos & O's., [1958] 2 Al E R 23, State of
Maharashtra v. B. K. Takkanore, [1967] 2 S.C R 583, 585,
588, Province of Bombay v. K S. Advani, [1950] S.C.R 621

Nakkuda. Ali v. M E De, S Jayaratne, [1951] A C. 66, 77,
State of Madras v. C.-P. Sarathy and Anr., [1953] S.CR

334, Swadeshi Cotton MIls Co. Ltd. v. State of UP. & Os.,
[1962] 1 S.C.R 422 and State of Bonmbay v. K. P. Krishnan, &
Os. [1961]1S.C.R 227, referred.

The | earned Judge’ s own observations in Barium Chemicals v.
Conpany Law Board, [1966] Supp. S.C R 311, 343, explained

In the present case, no conplaint with regard to the
impropriety of the sale of preference shares of Al bion
Pl ywoods was nmade to-the Central Government. There was no
material suggesting that the purchasers were benam dars of
Ms. Sahu Jains or their friends. The market price of the
, shares of Al bion Plywods on or about the date of sale was
not known to the Central Governnent when the order was nade
and does not show that the transaction was fraudul ent. The
charge that the sale was fraudul ent-was not conmunicated to
the appellant-conmpany nor were they asked ‘to give their
expl anati on on the subject. The Governnent did not seem to
rely on the transaction of sale of preference shares as
suggesting fraud. Therefore, there was no nmaterial ' before
the Government on which it could formthe opinion that there
were circunstances suggesting fraud, and hence the opinion
was formed without applying its mind to the materials before
it and was in excess of its powers under s. 237(b). [135 E

G 136 H 137 A-B, D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 2274 to
2276 of 1966.

111

Appeal s by special |leave fromthe judgments and  orders,
dat ed January 20, July 4, and July 5, 1966 of the Patna Hi gh
Court in CWJ.C, Nos. 18 of 1966, 910 of 1965 and 397 of
1966 respectively.

M C. Setalvad, M C Chagla, R K Garg, S. C  Agarwal
and S. Chakravarti, for the appellant (in “all t he
appeal s) .

Niren De, Attorney-General, V. C. Mhajan and S. P. Nayar,
for the respondents (in all the appeals).

The Judgnent of S. M SIKR and K. S, HEGE, JJ. was
delivered by HEGE, J. R S. BACHAWAT, J. delivered a
separate Opi ni on.

Hegde J. The only question that arises for decision in these
appeal s by special |eave, is whether the order made by the
Central CGovernment in No. 2(4)-CL.1/63, Governnent of India,
M nistry of Commerce and |Industry, Departnment of Conpany Law
Admi nistration on April 11, 1963 is liable to be struck down
as not having been made in accordance with | aw

The appellant in these appeals is a conpany incorporated
under the Indian Conpanies Act, 1913 having its registered
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office at Dalma Nagar, Shahbad District, Bihar State. It
is manufacturing paper, cenent, sugar, vanaspati and other
articles. Its authorised capital is rupees 15 crores and
the paid up capital little nore than six crores. It was

i ncorporated in the year 1933.
The i mpugned order reads
"No. 2(4)-CL.1/63
Gover nnent of India,
M nistry of Commerce and | ndustry,
Depart ment of Conpany Law Adm ni stration.
ORDER
VWereas the Central Governnent is of the
opi ni on that there are ci rcunst ances
suggesti ng that the business of Roht as
| ndustries Limted a conpany having its
regi stered office at Dal mi anagar, Bi har
(hereinafter referred to as the said conpany)
i s"being conducted with intent to defraud its
creditors, nenbers or other persons and the
persons concerned in the nmanagenment of its
affairs have in connection therewith been
guilty of fraud, mi sfeasance, other mni sconduct
towards the said conpany or its nmenbers,
AND VWHEREAS t he Central Government consider it
desirabl e t hat an |nspector shoul d be
appointed to investigate the affairs of the
sai d Conmpany and to report thereon
112
NOW THEREFORE, in exercise of the severa
powers - conferred by sub-clauses (i) and (ii)
of clause (b) of Section 237 of the Conpanies
Act , 1956 (Act 1 of 1956) the Centra
CGovernment hereby appoint ~Shri S, Prakash
Chopra of Messrs. S. “P. Chopra & Co.
Chartered Accountants, 31, Connaught Pl ace,
New Delhi as Inspector to investigate the
affairs of the said conmpany for the period
1-4-1958 to date and should the Inspector so
consider it necessary -also for the /period
prior to 1-4-1958 and to report thereon to the
Central Governnent pointing out inter alia
irregularities and contravention in respect of
the provisions of the Conpanies Act, 1956 or
of the Indian Conpanies Act, 1913 or  of —any
other law for the time being in force and
person or persons who are responsi ble for such
irregularities and contraventi on.
(2) The I nspect or shal | conpl ete the
i nvestigation and submt six copies of  his
report to the Central Governnent not /|ater
than four nonths fromthe date of “issue of
this order wunless tinme in that behalf is
ext ended by the Central GCGovernnent.
3. A separate order will issue with regard
to the renuneration and other i nci denta
expenses of the Inspector.
The El eventh day of April, 1963.
By order and in the nanme of the
Presi dent of India
Sdf - D.S. Dang Deputy Secretary to the
Gover nnent of India"
The time granted to the Inspector has been repeatedly ex-
t ended. For one reason or the other the investigation
directed is still in its initial stage. The various
extensions given for conpleting the investigation are also
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chal l enged in sone of the appeals. But that contention was
not debated before us. Hence it is not necessary to
consi der that question.
The contention of the appellant is that the Central Govern-
ment had no material before it fromwhich it could have come
to the conclusion that the business of the appellant conpany
is being conducted with intent to defraud its «creditors,
nenbers or other persons or the persons concerned in the
managenment of its affairs have in connection therewith been
guilty of fraud, mnisfeasance or other nisconduct towards the
sai d company or its menbers
113

In response to the rule issued by the Patna H gh Court Shri
Rabi ndra Chandra Dutt, the then Secretary to the Governnent
of India, Mnistry of Finance, Departnment of Conpany Affairs
and |nsurance and Chairnman, Conmpany Law Board, New Delh
filed an affidavit in opposition on behalf of t he
respondents. Therein various objections to the Wit
petition were takenbut the pleas raised by himin paragraph
5(a) and (b) of his affidavit are the only pleas relevant
for our present purpose. This is what is stated therein :

"I say that thetrue facts are -as under-

(a) Shri S& P. Jain together wth hi s

friends, rel ations and associ at es is
principally in charge of the managerment of the
petitioner conpany. Over a long peri od,

several conplaints had been received by the
Deptt.  as to the m sconduct of the said Shri
S. P. Jain towards compani es under his contro

and managenent. Sone of these were referred
to and inquired into by a conmmssion of
Inquiry headed by M. Justice Vivian Bose of
the Supreme Court of India, which in its
report, dated 15-6-62 nade adverse findings
and observations —against Shri S. P. Jain.
Shri  Jain is being prosecuted in the Court
District Magi strate, Del hi under sections 120B
read wth sections 409, 465, 467 and 477 of
the Indian Penal Code in regard to hi s
m sconduct in the nanagenent of what are known
as the Dalma Jain group of conpanies, and
nost of the material upon the basis of which
this prosecution was | aunched was available to
the Central Covernment on 11-4-63. Shri Jain
is also being prosecuted in Calcutta for
m sconduct in the managenent of Messrs. New
Central Jute MIIls Co., Ltd., a company under

the sanme managenent as the petitioner

, on the
basis of an F.I.R |odged by the Departnent
with the Special Judge, Police Establishment
just before the 1 1 th April 1963, Shri Jain
is also being proceeded agai nst before the
Conpani es Tribunal under sections 388B and 398
for msconduct in managing the affairs of Ms.
Bennett Col eman & Co., Ltd. and details as to
Shri Jain’s misconduct were with the Centra
CGovernment as on 11th April, 1963.
(b) Conpl ai nts had al so been received by the
Depart ment bef ore 11t h April, 1963
specifically as to the m sconduct on the part
of the nanage-
114
ment of the petitioner conpany in the conduct
of its affairs.™
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The High Court dismssed the wit petition holding that the
,opinion fornmed by the Central Governnent under s. 237(b) of
the Conpanies’ Act 1956 (hereinafter to be called as the
Act) is not open to judicial review, the inmpugned order
decl ares that the Central CGovernment had formed the required
opi nion and the same is conclusive. That conclusion of the
Hi gh Court is ,challenged in this Court.
When this appeal cane up for hearing on 17-9-1968 this Court
directed the respondents to file a further affidavit placing
,on record the conplaints nentioned in paragraph 5(b) of the
af orementi oned affidavit of Shri Robindra Chandra Dutt. The
said affidavit was directed to be filed within a fortnight
from that date and the appellants were permitted to file a
reply affidavit within a week thereafter.
In pursuance of the above order Shri Sisir Kumar Datta
Secretary to the Governnent of India, Mnistry of Industria
Devel opnent and Conpany Affairs. Department of Conpany
Affairs  New Delhi filed his affidavit on October 4, 1968
Along with that affidavit he produced into Court three
conpl ai nt's ~received by the Governnent which are nmarked as
Annexures A to 'C . Shri Datta does not claimto have any
personal know edge of the facts of this case. Therefore the
only additional material that is placed before us are the
three annexures marked as Annexures A" to 'C . Shri N ren
De, learned Attorney stated before us that the Union of
I ndia had placed before the Court all the relevant materia
it possessed bearing on the subject.
Annexure 'A is said to have been subnmitted in June, 1960.
Most of the allegations contained therein are of vague
character. It was conceded by the | earned Attorney that
those allegations could not have been the basis for naking
the inpugned order. ’'Therefore it is not necessary to refer
to themin extension One of the concrete allegations nade
t herein-on which allegation alone sone half hearted reliance
was placed at the hearing-is that though the appell ant
conpany had a debenture capital of Rs. 48,50,000, on 31-12-
39, Shreeram Harjimal, a father concern of Dalma Jain Goup
had pledged in various Banks debentures of the appellant-
conpany of the value of Rs. 1,07,47,000 and-raised a l'oan of
nearly rupees one crore. According to the conplaint this
must have been done by forging sone docunents. The
conplaint further stated that the appellant-conpany  has
facilitated that fraud by paying interest on the “entire
| oans borrowed. The above all egati on has been deni-ed by the
appellant in the reply affidavit filed on its bhehalf. M.
Attorney conceded that the inpugned order -could not have
been nade on the basis of this alle-

115
gation as it directed an inquiry into the conpany’'s affairs
primarily for the period subsequent to 1-4-1958 ~and the
allegation in question relates to transactions that took
place in about the year 1939 but at the same tine he
contended that the allegation in question afforded the
necessary background in assessing the other allegations.
Sone of the allegations contained in that conplaint such as
the levy of Rs. 50 lacs fine on S. P. Jain should have been
known to the Government to be incorrect in view of the
various proceedi ngs that had taken place earlier which were
wi thin the know edge of the CGovernnent.
In Annexure ’'B there are no specific allegations. The
| earned Attorney did not rely on any of the allegations
contai ned therein as having forned the basis for issuing the
i mpugned order.
Annexure 'C is a conplaint relating to the working of New
Central Jute MIls Co., Ltd. it nakes no reference to the
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appel | ant - conpany. W were told that the New Central Jute
MIlls Co. Ltd. is a sister concern of the appell ant-conpany.
I n paragraph 4 of that conplaint follow ng allegations were
nmade
"The investnments of the Conpany in Al bion Ply-
Whods Ltd. and their variations by the
Conpany’ s Managi ng Agents appear to have been
done to benefit the Managing Agents, their
friends and brokers, at the expense of the
sharehol ders. It appears that the preference
shares in this conpany were sold at the market
rate of Rs. 100 each when these could be
converted into ordinary shares of Rs. 10 each
whi ch were then quoting at Rs. 15 in the stock
mar ket . This  and various other acts of
del i berate commissi ons and oni ssions require a
thorough investigation so that sharehol ders in
general may have a feeling of security in the
conpany."
It appears that Al bion Plywods Ltd. at the relevant tine
had a subscribed capital of rupees ten |lacs nmade up of Rs.
50, 000 ordinary shares of the face value of Rs. 10 each and
Rs. 5,000 preference shares of the face value of Rs. 100
each. Though the  preference shares were not by right
convertible into ordinary shares, it appears in about the
end of April or beginning of May, 1960, the Al bion Plywods
Ltd. gave notice of a special resolution ‘to pernit the
conversion of the preference shares into ordinary shares and
the said resolution was passed by the General Meeting on My
20, 1960. On May 6, 1960 the appel |l ant-conpany which held
3,000 preference shares of the Al bion Plywods Ltd. sold the
same to Ms. Bagla & Co. for the face value. Annexure 'C
was forwarded to the Regional Director, Conpany Law
Admi ni stration, Calcutta for inquiry and report. At this
stage it my be noted that the inquiry in question was
directed against the New Central Jute MIls Co., Ltd. and
not agai nst the appel -
116
| ant conpany. The Regional Director submtted his report on
Novenber 1 0, 1961. In his report -he opined that the
transaction conplained of is of a doubtful character and
therefore further inquiry is desirable. Thereafter  on
Decenmber 2, 1961 the UnderSecretary to the Governnent of
India wote to the Regional Director asking for sone further
i nformation. One of the points on which ~information was
called for was whether Sahu Jain’s Co's (other than New
Central Jute MIls Co. Ltd.) who were holding 3,000 shares
of Al bion Plywods Ltd. had also transferred their shares to
Bagl a & Co./Podar and Sons and to give full details thereof.
The Regional Director was al so asked to report whether the
preference shares of the Al bion Plywods Ltd. carried any
voting rights before conversion. |In that letter it was
further observed
"In this regard it is suggested that discreet
enquiries may be made to find out the nanes. of
the partners of Bagla and Conpany and Poddar
Sons and al so whether, the said brokers were
actively associated with the Sahu Jains. | f
consi dered necessary, the help of the Oficer
of the Stock Exchange Division of the E. A
Departnment recently posted at Calcutta may be
sought in this regard."
On  January 29, 1962, the Regional Director replied to that
letter. In his reply he stated
"I have been able to gather the follow ng
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information regarding the 3,000 preference
shares of Rs. 100 each of Al bion Pl ywoods Ltd.
The preference shares were acquired by Rohtas
Industries Ltd. (A Sahu Jain Conpany) on
allotment by the Al bion Plywod Ltd. of such
shares on 15th June, 1951. These 3,000 prefe-
rence shares were sold to Ms Bagla & Co.
on 6th May, 1960 at par for Rs. 3 |acs. It
woul d appear that these shares were sold
before 20th May, 1960 the date on which the
preference shares were converted into ordinary
shares. ™
The Regional Director in his letter of 10th Novenber, 1961
had given the nmarket quotations for the ordinary shares of
Al bion Plywods Ltd. on sonme of the dates in My, 1960.
According to himthose quotations were gathered from'|ndi an
Fi nance’. Evidently as he was inquiring into the conplaint
made against the New Central Jute MIIls Co. Ltd. he did not
nmention the narket quotation for the shares in question
either ~on May 6, 1960 or immediately before that date.
During the hearing of these appeal s an affidavit has been
filed on behalf of the appellant stating that the market
qguot ati on of the ordinary share in the Al bion Plywods Ltd.
on May 6, 1960 or immediately before that date was Rs. 1 1.

117
Alongwith that affidavit, the relevant copy of the Indian
Fi nance was produced.’ It was not disputed before us that

the market quotation for the ordinary shares of Albion
Pl ywoods Ltd. on or inmmedi ately before May 6, 1960 was Rs.
11 per share. At this stage it may be nentioned that though
the Under Secretary to the Governnent required the  Regi ona
Director to find out the nanes of the partners of  Bagla &
Co. and whether, the brokers who dealt with the shares were
actively associated with Sahu Jain, it does not appear that
t he Regi onal Director supplied those i nformation
Admittedly there was no material before the Governnent @ when
it issued the inpugned order from which it could have
reasonably drawn the conclusion that the transaction in
favour of Bagla & Co. was either a nominal transaction or
was made with a viewto profit the Directors of the
appel | ant -conpany or their relations. According to M.
Attorney the only circunstance on the basis of which the
Government passed the inpugned order was the sale of ~ 3,000
preference shares of Albion Plywoods Ltd. held by the
appel | ant - conpany though, according to him the  Governnent
viewed that circunmstance in the background of the various
conplaints received by it against M. S. P. Jain who was at
that time one of the promnent Directors of the appellant-
conpany, New Central Jute MIls Co. Ltd. and Al bion Plywoods
Ltd., as well as the report made by the Vivian Bose
Conmi ssion which inquired into the affairs of sone of the
conpani es with which M. S P. Jain was connect ed.
Admittedly Vivian Bose Conmmi ssion did not inquire into the
affairs of the appell ant-conpany nor does its report contain
anyt hi ng about the working of that company nor was there any
conpl ai nt agai nst the appel |l ant-conpany excepting that made
in Annexure A .
On the basis of the above facts we have now to see whether
the Governnent was conpetent to pass the inpugned order.
Sections 235 to 237 of the Act are allied sections and they
form a schene. They deal with the investigation of the
affairs of the conmpany. To find out the true scope of S
237 (b), it is necessary to take into consideration the
provisions contained in S. 235 as well as 236. They read
"235. Investigation of affairs of conmpany on
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application by nmenber s or report by
Regi strar.-The Central Governnment nay appoint
one or nore conpetent persons as inspectors to
i nvestigate the affairs of any conpany and to
report thereon in such manner as the Centra
CGovernment may direct, -

(a) in the case of a conpany having a share
capital, on the application either of not |ess
than two hundred nenbers or of menbers hol di ng
not |ess than one-tenth of the total voting
power therein,;

118
(2)in the case of a conpany not having a share
capital, on the application of not |less than

one-fifth~ in nunber of the persons on the
conpany’s register of nenbers;
(c) in the case of any conpany, on a report
by~ the  Regi strar under sub-section (6), or
sub-section (7) read with sub-section (6), of
section 234.
236. Application by nenbers to be supported
by evi dence and power to call for security-An
application by nenbers of a company under
clause (a) or (b) of section 235 shall be
supported by such evidence as the Centra
CGovernment nmay require for ‘the purpose of
showi ng that the applicants have good reason
for ‘requiring the -investigation; and the
Central = Governnent may, before appointing an
i nspector, require the applicants to give
security, —for such ampbunt not exceeding one
thousand rupees as it may think fit, for
paynment of the costs of the investigation."
The power conferred on the Central Governnent under S. 235
as well as under s. 237(b) is a discretionary power  whereas
the Central Governnment is bound to appoint one or nore
conpetent persons as Inspectors to investigate the affairs
of a conpany and to report thereon in such manner as the
Central CGovernnent nmay direct if the conmpany by specia
resolution or the Court by order declares that the ~affairs
of the conpany ought to be investigated by an - Inspector
appoi nted by the Central Government [237 (a) (i) (ii) 1.~ It
may be noted that before the Central Governnent can take
action wunder s. 235 certain pre-conditions have to be
satisfied. 1In the case of an application by nenbers of the
conpany under cl. (a) or (b) of S. 235, the same will have
to be supported by such evidence as the Central ~Governnent
may require for the purpose of showing that the applicants
have good reasons for requiring the investigation, and the
Central Governnent nmmy, before appointing an |nspector,
require the applicant to give security for such amount not
exceeding Rs. 1,000 as it may think fit for payment of the
costs of the investigation. Fromthe provisions contained
in ss. 235 and 236 it is clear that the legislature consid-
ered that investigation into the affairs of a conpany is a
very serious matter and it should not be ordered except on
good grounds. It is true that the investigation under s.
237(b) is of a fact finding nature. The report submtted by
the I nspector does not bind anybody. The Governnent is not
required to act on the basis of that report, the conpany has
to be called upon to have its say in the matter but yet the
risk-it nmay be a grave one-is that the appointnent of an
Inspector is likely to receive nmuch press publicity as a
result of which the reputati on and prospects of the com
119
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pany nay be adversely affected. It should not therefore be
ordered except on satisfactory grounds.

Bef ore taking action under S. 237(b)(i) and (ii), the Cent-
ral Governnent has to forman opinion that there are circum
stances suggesting that the business of the conpany is being
conducted wth intent to defraud its creditors, nenbers or
any other persons, or otherwi se for a fraudul ent or unl awf ul
purpose or in a manner oppressive to any nenber or that the
conpany was forned for any fraudul ent or unlawful purpose or
t hat the persons concerned in the formation or t he
management of its affairs have in connection therewith been
guilty of fraud, m sfeasance or other m sconduct towards the
conpany or towards any of its nenbers.

From the facts placed before us, it is <clear that the
Government had not bestowed sufficient attention to the
material before it before passing the inmpugned order. It
seenms to have been oppressed by the opinion that it had
formed ~about Shri S. P. Jain. Fromthe argunents advanced
by M. Attorney, it-is clear that but for the association of
M. S. P..Jain with the appellant-conpany, the investigation

in question, —in all probabilities > would not have been
or dered. Hence, it is clear that in naking the inpugned
order irrelevant considerations have played an inportant
part.

The power wunder ss. 235 to 237 has been conferred on the
Central Governnent on the faith that it will be exercised in
a reasonabl e manner. The departnent of the Centra

CGovernment which deals with conmpanies is presunmed to be an
expert body in conpany |aw matters.” Therefore the standard
that is prescribed under S. 237(b) is not the standard
required of an ordinary citizen but that of an expert. The
| earned Attorney did not dispute the position that if we
come to the conclusion that no reasonable authority. would
have passed the inpugned order onthe nmaterial before it,

then the sane is liable to be struck down. This position is
also clear from the decision of " this Court in Barium
Chemicals and Anr. v. Conpany Law Board and Anr.(1).

It was urged by M. Setalvad, |earned Counsel for the appel -
lant that cl. (b) of S. 237 prescribes two requirenments i.e.

(1) the requisite opinion of the Central Government and (2)
the exi stence of circunstances suggesting that the conpany’s
busi ness was being conducted as laid down in sub-cl. (1) or
that the persons nentioned in sub-cl. (2) were guilty of
fraud, m sfeasance or m sconduct towards the conpany or any
of its menbers. According to himthough the opinion to be
formed by the Central Governnent is subjective, t he
exi stence of circumnmstances set out in cl. (b) is a condition
precedent to the formation of such opinion and therefore the
fact that the inmpugned order contains recitals of

(1) [1966] Supp. S.C. R 311

120

the existence of those circunstances, does not preclude the
court from going behind those recitals and deternining
whether they did in fact exist and further whether the
Central Governnent in naking that order had taken into
consi derati on any extraneous consideration. But according
to the learned Attorney the power conferred on the Centra

Government under cl. (b) of s. 237 is a discretionary power
and the opinion formed, if in fact an opinion as required by
that section has been formed, as well as the basis on which
that opinion has been fornmed are not open to judicia

review. |In other words according to the | earned Attorney no
part of s. 237(b) is open to judicial review, the matter is
exclusively within the discretion of the Central Governnent
and the statement that the Central CGovernnent had formed the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 26

required opinion is conclusive of the matter.
Courts both in this country as well as in other Commbnweal th
countries had occasion to consider the scope of provisions
simlar to s. 237 (b). Judicial dicta found in some of
those decisions are difficult of reconciliation
The decision of this Court in Barium Chemcals’ case(l)
which considered the scope of s. 237(b) illustrates that
difficulty In that case Hidayatullah, J. (our present Chief
Justice) and Shelat, J. came to the conclusion that though
the power under s. 237(b) is a discretionary power the first
requirement for its exercise is the honest formation of an
opi nion that the investigation is necessary and the further
requirenent is that "there are circunstances suggesting” the
inference set out in the section; an action not based on
ci rcunst ances suggesting an inference of the enunerated kind
will not be wvalid;” the formation of the opinion is
subj ective but the existence of the circunstances relevant
to the inference as the sine qua non for action nust be
denonstratable; if their existence is questioned, it has to
be proved at least prima facie; it is not sufficient to
assert that those circunstances exist and give no clue to
what they are, because the circunstances nmust be such -as to
| ead to concl usions of certain definiteness; the conclusions
must relate to an intent to defraud, a fraudulent or
unl awf ul purpose, fraud or misconduct. |I|n other words they
held that although the fornmation of opinion by the Centra
CGovernment is a  purely subjective process and such an
opi nion cannot be challenged in a court on the ground of
propriety, reasonableness. or sufficiency, the authority
concerned is nevertheless required to arrive at such an
opi nion from circunst ances suggesting the conclusion set out
in sub-cls. (i), (ii) and (iii) of ~S. 237(b) and the
expression "circunstances suggesting" cannot support the
construction that even the existence of circunstances is a
matter of subjective opinion. Shelat, J. further observed
that it is hard to contenplate that the Legislature could
have | eft to the subjective
(1) [1966] Supp. S.C. R 311
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process both the formation of opinion and al so the existence
of circunstances on which it is to be founded; it~ is also
not reasonable to say that the clause permtted the
Authority to say that it has fornmed the opinion on
circunstances which in its opinion exist and which in “its
opi nion suggest an intent to defraud or a fraudulent or
unl awf ul pur pose.
On the other hand Sarkar, C.J. and Mudhol kar, J. held that
the power conferred on the Central Governnent wunder S
237(b) is a discretionary power and no facet of that ~ power

is open to judicial review. Qur brother Bachawat, J., the
other learned Judge in that Bench did not express any
opi ni on on this aspect of +the case. Under t hese

circunmstances it has becone necessary for us to sort out the
requirenents of s. 237(b) and to see which of the two
contradictory conclusions reached in Barium Chemcals’
case(l) is in our judgnent, is according to law. But before
proceeding to analyse s. 237(b) we should like to refer to
certain decisions cited at the bar bearing on the question
under consi derati on.

We shall first take up the decisions read to us by the
| ear ned Attorney.

In State of Madras v. C P. Sarathy and Another(2) this
Court was called upon to consider the scope of S. 10(1) of
the Industrial Disputes Act, 1947. There the question for
decision was whether the opinion forned by the State
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Government that there existed an industrial dispute is open

to judicial review Wile dealing with that question this

Court observed
"But it nust be renmenbered that in making a
reference wunder S. 10(1) the GCovernment is
doi ng an admini strative act and the fact that
it has to formail opinion as to the factua
exi stence of an industrial dispute as a
prelimnary step to the discharge of its

function does not nake it any the | ess
adm ni strative in character. The Court,
cannot , therefore, canvass the order of

reference closely to see if there was any
materi al before the Governnent to support its
conclusion, as'if it was a judicial or quasi-
judicial determ nation no doubt, it WIIl be
open to a party seeking to inmpugn t he
resulting award to show that what was referred

by the Government was not an industria
di spute within the neaning of the Act, and
that, t heref ore, the Tri bunal had no

jurisdiction to make the award. But, if the

di spute was an industrial dispute as defined

in the Act, its factual " existence and the

expediency of making a reference in the

circunst ances of a particular case are matters
entirely for the CGovernnent to decide

upon,
(1) [1966] Supp. S.C.R 31 1.
7Sup. Cl / 69-9
(2) [1953] S.C.R 334
122

and it will not be conpetent for the Court to
hol d t he reference bad and guash t he
proceedi ngs for want of jurisdiction nerely
because there was, inits opinion, no materia
before the Government on which it could have
come to an affirmative conclusion ‘on /those
matters."
This interpretation of s. 10(1) is based on the | anguage of
that provision as well as the purpose for which the power .in
guestion was given and the effect of a reference. That
decision cannot be considered as an authority for the
proposition that whenever a provision of |aw confers certain
power on an authority on its formng a certain _~opinion on
the basis of certain facts the courts are precluded from
exam ning whether the relevant facts on the basis of which
the opinion is said to have been formed had in fact existed.
Rel i ance was next placed on the decision of this Court in
Joseph Kuruvilla Vellukunnel v. The Reserve Bank of /India
and Os.(1) wherein this Court was called upon to- exam ne
the vires -of s. 38 ( 1) and 3 (b) (iii) of the 'Banking
Conpani es Act, 1949. Kapur, and Shah, JJ. held that the
provisions in question are ultra vires the Constitution  as
the power conferred on the Reserve Bank is an arbitrary,
power whereas the mnmmjority consisting of Sinha, CJ.,
H dayatul |l ah and Mudhol kar, JJ. upheld the validity of the
provisions on the ground that the power conferred on the
Reserve Bank is a reasonable restraint t aki ng into
consideration the interests of the public and the position
occupi ed by the Reserve Bank in the financial systemof this
country W do not think that this decision bears on the
poi nt under consi deration
In Hubli Electricity Conpany Ltd. v. Province of Bonbay(2)
the Judicial Committee came to the conclusion that the
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opinion to be formed by the Provincial Governnent under s.
4(1) of the Indian Electricity Act, 1910 is a subjective
opinion and the sanme ,cannot be adjudged by applying
objective tests. The relevant portion of section 4(1) reads

"The Provincial Government may, if in its
opinion the public interest so requires,
revoke a licence in any of the follow ng

cases, nhanely --
(a) where the licensee in the opinion of the

Pr ovi nci al CGover nirent makes wi | ful and
unr easonabl y prol onged default in doi ng
anything required of himby or wunder this
Act . /

Dealing with the scope of that provision their
Lordshi-ps observed

"Their Lordships are unable to see that there
i s any-

thingin the | anguage of the sub-section or in
t he subj ect

(1) [1962] Supp.3,S.C. R 632.

(2) L.R (1948-49) 76. |1.A 57.

matter to which it relates on which to found
the suggestion that the opinion of the
Government is to be subject to objective

tests. In terms the rel evant matter is the
opi ni on of the governnent--not the grounds on
which ‘the opinion is “based. The | anguage

| eaves no roomfor - the rel evance of a judicia
exam nation as to the sufficiency of the
grounds on_ which the governnment acted in
forming an opinion. Further the question on
which the opinion of the governnent is
relevant is not whether a default has been
wi | ful and unreasonably prol onged but whether
there has been a wi |l ful and unreasonably pro-
| onged default. On that point the opinion is
the determining matter, and-if it is not for
good cause displaced as a relevant ~ opinion-it
is conclusive."
It may be renenbered that therein the, Judicial ~ Conmittee
was considering a pre-constitutional provision which was not
subject to the mandate of Art. 1 9 (1) (g). Further their
Lordshi ps were careful enough to observe :
“"that they are unable to see that there is
anything in the | anguage of the sub-section or
in the subject matter to which it relates on
which to found the suggestion that the opinion
of the government is to be subject to objec-
tive tests."
In other words in their Lordship’s opinion the  subject
matter of a legislation has an inportant bearing in the
interpretation of a provision. W may also add that s. 4(1)
of the Electricity Act 1910 stood by itself and in finding
out its scope no assistance could have been taken from -any
ot her provision in that Act.
In Rabi nson v. Mnister of Town and Country Planning(1) the
decl aratory order made by the Mnister that he was satisfied
that the area conprised in the order should be ’'laid out
afresh and re-devel oped as a whole’ was held not open to
judicial review The order in question to an extent
depended on questions of policy. It is not open for courts
to deci de questions of policy.
In Point of Ayr Collieries Ltd. v. Lloyd George(2) the Court
of -Appeal upheld the contention that - the order made by
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the Mnister of Fuel and Power under the defence (Ceneral)
Regul ations No. 55 (4) assuming the nmanagenent of an
undertaki ng was not open to judicial review. In arriving at
the decision it is clear that the court was influenced by
the decision of the House of Lords in Liversidge V.
Anderson(,’) and Geene v. Home Secretary (4 ) which
considered the validity of detentions during war tine. The
deci sions cannot serve as real guide for interpreting the
provi sion of law with which we are concerned.
(1) [21947] 1 K B. 702. (3) [1941] 3 Al E.R 338.
(2) [1943] 2 Al E. R 546. (4) [1941] 3 AIl E.R 388.
124
We shall now refer to the decisions relied on by the appel-
| ant .
As long back as 1891 the House of Lords was called upon to
consider the scope of some of the provisions of the
Li censi ng Act 1872 which gave discretion to the Magistrates
in granting certain licenses. The question for decision was
as to'the nature of the discretion granted. Lord Halsbury
L. C. speaking for the House observed, in Susannah Sharp v.
Wakefield-and Os. (1).
" 'discretion’  means when it is said that
something is to be done within the discretion
of the authorities that that something is to
be done according to the rules of reason and
justice, not according to private opinion
Rooke’s case; according to law, and not
hunour. It is to be, not arbitrary, vague and
fanci ful, but |egal and regular."
In Nakkuda Ali v. M F. De S. Jayaratna(2) the Judicial Com
mttee in interpreting the words "where the Controller has
reasonabl e grounds to believe that any dealeris unfit to be
allowed to continue as a dealer"” found in-Regulation 62 of
the Defence (Control of Textiles) Regulations, 1945 observed

"After all, words such as these are commonly
f ound when a legislature or | aw maki ng
authority confers powers on a mnister or
official. However read, they nust be intended

to serve in some sense as a condition limting
the exercise of an otherwi se arbitrary power.
But if the question whether the condition  has
been satisfied is to be conclusively decided
by the man who wi el ds the power the val ue  of
the intended restraint is in.effect nothing.
No doubt he must not exercise the power in bad
faith : but the field in which this kind of
guestion arises is such that the (reservation
for the case of bad faith is hardly nore /than
a formality. Their Lordships therefore /'treat
the words in reg. 62, "where the Controller
has reasonable grounds to believe that any
dealer is unfit to be allowed to continue as a
dealer’ as inmposing a condition that there
nmust in fact exist such reasonable grounds,
known to the Controller before he can wvalidly
exerci se the power of cancellation.”
The decision of the House of Lords in Padfield and Ors. .
M nister of Agriculture, Fisheries and Food and Ors.(3) is
of considerable inportance. Therein the material facts are
t hese :
The appellants in that appeal, nenbers of the south east
regi onal committee of the M|k Marketi ng Board, nmade a com
(3) [1968] 1 Al E.R 694.
125
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plaint to the Mnister of Agriculture, Fisheries and Food,
pursuant to S. 19(3) of the Agricultural Marketing Act,
1958, asking that the conplaint be referred to the comrittee
of investigation established under that enactnment. The
conpl aint was that the board s ternms and prices for the sale
of mlk to the board did not take fully into account
variations between producers and the cost of bringing mlk
to aliquid market. |In effect the conplaint was that the
price differential worked unfairly against the producers in
the popul ar south east region, where mlk was nore val uabl e,
the cost of transport was less and the price of land was
hi gher. There had been many previ ous requests to the board,
but these had failed to get the board, in which the south
east producers were in a mnority, to do anything about the
matter. The M nister declined to refer the-matter to the
conmittee. By letters of May 1, 1964 and March 23, 1965, he
gave reasons which included that (in effect) his main duty
had been to decide the suitability of the conplaint for such
i nvestigation  but that it was one which raised wide issues
and which he did not consider suitable for such investi-
gation, as it could be settled  through arrangenents
available to producers and the board wthin the mlk
marketing schene; that he had unfettered discretion, and
that, if the conplaint were upheld by the comrmittee, he
m ght be expected 'to make a statutory order to give effect
to the comittee’s recommendations. Section 19(3) (b) of
the Agricultural Marketing Act, 1958 read
"A committee of investigation shall be charged
with the duty, if the Mnister in any case so
directs, of considering, and reporting to the
M ni ster, -on any report nmade by the consuners’
conmittee and any conplaint nmade to t he
Mnister as to the operation of any ' schene
whi ch, in the opinion of the Mnister, ' could
not be considered by a consuners’ comittee
under the |ast foregoing subsection.”
The appeal was all owed by the House of Lords (Lord Morris of
Borth-Y-Gest dissenting). Lord Reid and Lord Pearce held
that where a statute conferring a discretion on-a Mnister
to exercise or not to exercise a power did not expressly
[imt or define the extent of his discretion and did not
require himto give reasons for declining to exercise the
power, his discretion mght nevertheless be limted to the
extent that it nust not be so used, whether by reason of
m sconstruction of the statute or other- reason, as to
frustrate the object of the statute which conferred it.
Lord Hodson and Lord Upjohn held that although the M nister
had full or unfettered discretion under s. 19(3) of. the
Agricultural Marketing Act, 1958, he was bound to exercise
it lawmfully viz. not to nmisdirect hinmself inlaw, ~nor to
take into account irrelevant matters, nor to omit -rel evant
matters from consideration
126
In the course of his speech Lord Hodson nade
the follow ng observations :
"I'f the Mnister has a conplete discretion
under the Act of 1958, as in nmy opinion, he
has, the only question remaining is whether he
has exercised it lawfully. It is on this
i ssue that much difference of Judicial opinion
has energed, although there is no divergence
of opinion on the relevant |aw As Lord
Denning MR said citing Lord Geene MR in
Associated Provincial Picture Houses Ltd. .
Wednesbury Corpn. (1).
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a person entrusted with a discretion nust
direct hinself properly in law. He must cal
his own attention to the matters which he is
bound to consider. He nust exclude from his
consi deration matters which are irrelevant to
the -matter that he has to consider’
Lord Pearce in his speech observed
“I'f all the prinma facie reasons seemto point
in favour of his taking a certain course to
carry out the intentions of Parlianent in
respect of a power which it has given him in
that regard, and he gives no reason whatever
for taking a contrary course, the court may
i nfer that he has no good reasons and that he
is not using the power given by Parliament to
carry out its intentions. |In the present case
however the M nister has given reasons which
show that he was not exercising his discretion
in accordance with the intentions of the Act
of 1958.
I'n the present case it is cl ear t hat
Parl i ament attached consi derabl e inportance to
the i ndependent committee of investigation as
a nmeans to censure that injustices were not
caused by the operation of a conpul sory
schene. "
Lord Upj ohn observed
"My ‘Lords, on the basic principles of law to
be applied therewas no real difference of
opi nion, ~the great question being. how they
shoul d be applied to this case. The Mnister
in exercising his powers and duties conferred
on himby statute can only be controlled by a
prerogative order which will only issue if he
acts unlawful Iy. —~Unl awful behaviour by the
M ni st er may be stated with suf ficient
accuracy for the (purposes of the present
appeal (and here | ‘adopt the classification of
Lord Parker C.J. in the divisional court): (a)
by an
(1) [1947] 2, Al E R 682.
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outright refusal to consider the relevant
matter; or (b) by msdirecting hinself in
point of law, or (c) by taking into account
some wholly irrelevant or ‘extraneous con-
sideration, or (d) by wholly onmitting to take

into account a rel evant consideration. There
is anple authority for these propositions
which were not challenged in argunent. In

practice they nmerge into one another and
ultimately it becomes a question whether for
one reason or another the Mnister has ‘acted
unl awf ul | 'y in the sense of m sdi recting
hinself in law, that is, not nmerely in respect
of some point of law but by failing to observe
the ot her headi ngs which | have nentioned."
In Conmi ssioners of Custons and Excise v. Cure and Deeley
Ltd. (1) the power given to the Commi ssioners under S. 33(1)
of the Finance Act, 1940 "to mmke regul ations providing for
any matter for which provision appears to them to be
necessary for the purpose of giving effect to the provisions
of this Part of the Act and of enabling them to discharge
their functions thereunder . . . . . . " was held not to
make that authority the sole judge of what its powers were
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as well as the sole judge of the way in which it could

exerci se such powers as it mght have. Sachs, J. who spoke
for the Court observed the legal position thus :

"In the first place | reject the view that

the words appear to themto be necessary’ when

used in a statute conferring powers on a

conpetent authority, necessarily make that

authority the sole judge of what are its

powers as well as the sole judge of the way in

which it can exercise such powers as it may

have. It is axiomatic that, to follow the

words used by Lord Radcliffe in the Canadian

case ’'the paranount rule remains that every

statute is to be expounded according to its

mani fest ~or expressed intention’. It is no
| ess axiomatic that the application of that
rule may result. in phrases identical in

wor di ng or in 'substance receiving quite
different interpretations according to the
tenor of the | egislation under consideration
As an apt illustration of such a result it 1is
not necessary to go further than Liversidge v.
Anderson(2) and Nakkuda Ali v. Jayaratne(3)
whi ch~ cases the words ’'reasonable cause to
bel i eve’ ~ and ’'reasonabl e grounds to believe’
received quite different i'nterpretations.
To my mind a court is bound before reaching a
deci si on on the question whether a regulation
is intra vires to exam ne the nature, objects,
and scheme of the
(1) [1962] 1 Q B. 340.
(3) [1951] A. C. 66.
(2) [1942] A.C. 206
128
I ml5
piece of legislation as a whole and in the light of that
exam nation to consider exactly what is the area over which
powers art given by the section under which the ‘conpetent
authority is purporting to act."
In Roncarelli v. Duplessis(l), while dealing with the
di scretionary power of the Quebec Liquor Commission to
cancel a liquor licence this is what Rand, J. observed
"A decision to deny or cancel such a privilege lies wthin
the ’'discretion’ of the Conmission; but that neans that
decision is to be based upon a weighing of considerations
pertinent to the object of the adm nistration
In public regulation of this sort there is no such thing as
absolute and untrameled 'discretion’ that is  that action
can be taken on any ground or for any reason that can be
suggested to mind of the administrator; no |legislative Act
can, Wwithout express |anguage, be taken to contenplate an
unlimted arbitrary power exercisable for any purpose,
however capricious or irrelevant, regardl ess of the ' nature
or purpose of the statute. Fraud and corruption in the
Conmi ssion nay not be mentioned in such statutes but they
are always inplied as exceptions. ’'Discretion’ necessarily
inmplies good faith in discharging public duty; there is al-
ways a perspective within which a statute is intended to
operate; and any clear departure fromits lines or objects
is just as objectionable as fraud or corruption. Could an
applicant be refused a permt because he had been born in
anot her province, or because of the colour of his hair? The
ordi nary | anguage of the |legislature cannot be SO
distorted.”
In particular we would like to enphasize the observation
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that "there is always a perspective within which a statute
is intended to operate".
In Read v. Smith (2) it was held that the Governor-Ceneral’s
power under the-Education Act to make such regul ati ons as he
"thinks necessary to secure the due adnministration"” of the
Act has been held invalidly exercised in so far as his
opinion as to the necessity for such regulation was not
reasonably tenabl e.
Conming back to s. 237(b), in finding out its true scope we
have to bear in nind that that section is a part of the
schene referred to earlier and therefore the said provision
takes its colour fromss. 235 and 236. |In finding out the
| egislative intent we
(1) [1959] S.C. R (Canada Law Reports) 121
(2) [1959] New Zeal and Law Reports 996
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cannot ignore the requirenents of those sections. [n
interpreting S. 237(b) we cannot ignore the adverse effect
of the investigation on the conpany. Finally we nust also
renmenber ' that the section in question is an inroad on the
powers of the conmpany to carry on its trade or business and
thereby an infraction of the fundanental right guaranteed to
its sharehol ders under Art. 1 9 (1) (9) and its
validity cannot be upheld unless it is considered that the
power in question is a reasonable restriction in the

i nterest of the general public. In fact the vires of
that provision was wupheld by ngjority of the Judges
constituting the Bench in Barium Chenicals’ case(1)

principally on the ground that the power conferred on the
Central Governnent is not an arbitrary power and the sane
has to be exercised in-accordance with the restraints im
posed by law. For the reasons stated earlier we agree wth
the conclusion reached by Hi dayatul l.ah, and Shelat, JJ. in
Barium Chemical s’ (1) case that t he exi stence of
ci rcunmst ances suggesting that the conpany’s business was
being conducted as laid down in sub-cl.(1) or the  persons
nmentioned in sub-cl.(2) were guilty of fraud or m sfeasance
or other msconduct towards the conpany or towards any of
its nenbers is a condition precedent for the Governnent to
form the required opinion and if the existence of those
conditions is challenged, the courts are entitled to examne
whet her those circunstances were existing when the order was
made. I n other words, the existence of the circunstances in
guestion are open to judicial review though the opinion
formed by the Governnent is not amenable to review by the
courts. As held earlier the required circunstances did not
exist in this case.

Next question is whether any reasonable authority much | ess
expert body like the Central Governnent could have
reasonably made the inpugned order on the basis of the
material before it. Adnmittedly the only relevant  materia
on the basis of which the inmpugned order can be said to have
been nade is the transaction of sale of preference shares of
Al bion Plywods Ltd. At the tinme when the Governnent . made
the inpugned order, it did not know the market quotation for
the ordinary share of that conpany as on the date of the
sal e of those shares or imedi ately before that date. They
did not care to find out that information. Hence there was
no material before themshowing that they were sold for

i nadequat e consideration. If as is now proved that the
market price of those shares on or about May 6, 1960 was
only Rs. 11 per share then the transaction in question

could not have afforded any basis for forming the opinion
required by S. 237(b). |If the market price of an ordinary
share of that conmpany on or about May 6, 1960 was only Rs. 1
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1it was quite reasonable for the Directors to concl ude that
the price of the ordinary shares is likely to go down in
vi ew of the conpany’s proposal to put on the nar-

(1) [21966] Supp. S.C.R 311
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ket another 50,000 shares as a result of the conversion of
the preference shares into ordinary shares. W do not think
that any reasonabl e person much | ess any expert body |ike
the CGovernnment, on the material before it, could have junped
to the conclusion that there was any fraud involved in the

sale of the shares in question. |If the Government had any
suspi ci on about that transaction it should have probed into
the matter further before directing any investigation. e

are convinced that the precipitate, action taken by the
Covernment was not called for nor could be justified-on the
basis of the material beforeit. The opinion formed by the
Government was a wholly irrational opinion. The fact that
one of the leading D rectors of the appellant conmpany was a
suspect i'n the eye of the Government because of his
ant ecedent s, assum ng wi t hout deci ding, that the allegations
agai nst himare true, was not a rel evant circunstance. That
circunstance should not have been allowed to cloud the
opi nion of the Governnent. The Government is charged wth
the responsibility to forma bona fide opinion on the basis
of relevant material. The opinion formed in this case
cannot be held to have been forned in accordance with | aw
In the result we allowthese appeals and set aside the
i mpugned order. The respondents shall pay the costs of the
appel lant both in this Court as well as in the H gh Court
(Hearing fee one set):

Bachawat, J. The Central Governnent is authorized to appoint
an inspector to investigate the affairs of a conmpany under
s. 235 clauses (a) and (b) of the Conpanies Act, 1956 on the
applications of its menbers, under s. 235 clause (a) on the
report of the Registrar, under s: 237 clause (a) sub-clause
(i) if required by a special resolution of the conpany,
under s. 237 clause (a) sub-clause (ii) if directed by the
court and under s. 237 clause (b) if the Governnent is of
t he opinion that there -are circunstances suggesti ng
mal practices in relation to the company’'s affairs. The
i nvestigation is mandatory under s. 235 clause (a) if it _is
required by the conpany’'s special resolution, see R~ v.
Board of Trade Exp. St. Martin Preserving Co. Ltd.(2) or if
the Court so directs. The Court has a discretion to direct
the investigation on being satisfied that the affairs of the
conpany should be investigated, Re Mles ‘Aircrafts Ltd.,
(No. 2)(2). The investigation is a fact finding inquiry and
its object is to ascertain whether in fact mal practices have
been committed in relation to the conpany’'s affairs, see
Raja Narayanlal Bansilal v. Manak Phiroz Mstry & Anr.(3).
On a consideration of the inspector’s report, the Governnent
can take appropriate action against the delinquents | under
Ss. 242, 243 and 244.

[1955] 1 Q B, 693, 515. (2) [1948] WN. 178.
(3) [1961] 1 S.C. R 417, 430-6.
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Section 237(b) provides that the Central Governnent may
appoint one or nore conpetent persons as inspectors to
i nvestigate the affairs of the conpany and to report thereon
in such manner as the Central CGovernnent may direct, "if, in
the opi ni on of the Central Gover nrrent there are
ci rcunst ances suggesti ng-

(i) that the business of the conpany is being conducted
with intent to defraud its creditors, nenbers or any other
persons, or otherw se for a fraudul ent or unlawful purpose,
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or in a manner oppressive of any of its menbers or that the
conpany was forned for any fraudul ent or unlawful purpose;
(ii) that persons concerned in the formation of the conpany
or the nmanagenent of its affairs have in connecti on
therewith been gquilty of fraud, nisfeasance or ot her
m sconduct towards the conpany or towards any of its menber;
or

(iii) that the nenbers of the conmpany have not been
given, all the information with respect to its affairs which
they m ght reasonably expect, including information relating
to the calculation of the conm ssion payable to a managing
or other director, the managi ng agent, the secretaries and
treasurers or the manager,. of the conpany."

The conditions for the exercise of the statutory power are
clearly stated ins. 237(b). It is well to bear in mind
firstly, that: v. 237(b) confers an adm nistrative and not a
judicial power; secondly, that-the power is discretionary;
thirdly, that the object of the investigation is to find out
whet her i'n fact fraud etc., have been commtted by persons
in relation to the conpany’'s affairs; fourthly, that the

condition  for~ making the order is the opinion;, of the
Central Covernnent that there are circunstances suggesting
fraud etc., and lastly that there is no appeal from such

opi nion to the Court.

The | aw recogni ses/certain well recognised principles within
whi ch the discretionary power under s. 237(b) nust be exer-
ci sed. There must be a real exercise of the discretion

The authority nust be exercised honestly and not for corrupt
or ulterior purposes.  The authority must formthe requisite
opi nion honestly and after applying its mndto the rel evant
materials before it. In exercising the discretion the
authority must have regard only to circunstances suggesting
one or nore of the matters specified in ~sub-clauses (i),
(ii) and (iii). It must act reasonably and not capriciously
or arbitrarily. It wll be an -absurd exerci se of
di scretion, if, for exanple, the authority forns the re-
qui site opinion on the ground that the director in charge of
the conpany is a nenber of a particular community. Wt hin
these narrow limts the opinion is not conclusive and can be
challenged in a court of law Had s. 237(b) made the

opi nion, conclusive, it mght be open to challenge as
violative of Arts. 14 and 19 of’
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the Constitution, see : Corporation of Calcutta v. Calcutta
Tramvays Co. Ltd.,(1) distinguishing Joseph Kuruville
Vei | ukunnel v. The Reserve Bank of India(2). Section 237(b)
is not violative ,of Arts. 14 and 19.

If it is established that there were no material s upon which
the authority could formthe requisite opinion the court may
infer that the authority did not apply its mnd to the
relevant facts. The requisite opinion is then lacking and
the condition precedent to the exercise of the power | under
s. 23 7 (b) is not fulfilled. On this ground | interfered
with the order wunder s. 237 (b) in Barium Chem cals v.
Conpany Law Board(3).

Let ne recall the words of s. 237(b) : "If, in the opinion
of t he Central Governnent, there are ci rcunst ances
suggesting...... The relevant matter is "the opinion of the
Central CGover nment . The condition precedent to t he

exercise of power under S. 237(b) is the opinion of the
Governnment and not the existence of the circunstances
suggesting one or nore of the specified nmatters. To hold
that the factual existence of such matters is a condition
precedent to the exercise of the power is to re-wite the
section. Section 237(b) must be interpreted in the light of
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its own |anguage and subject-matter. W mss its rea
import if we begin by referring to the construction put by
other judges on other statutes perhaps simlar but not the
sane. The decisions are wuseful when they |ay down
principles of interpretation or give the neaning of the
wor ds whi ch have becone termnms of art.
The decided cases show that normally, if the opinion of an
adm nistrative agency is the condition precedent to the
exercise ,of the power, the relevant nmatter is the opinion
of the agency and -not the grounds on which the opinion is
f ounded. In Hubli Electricity Conpany v. Province of
Bonbay(4) the Privy Council had occasion to construe S. 4(1)
(a) of the Indian Electricity Act (TX of 1910) which read
"The Provincial Governnent may, if in its opinion the public
interest so requires, revoke a licence in any of the
foll owi ng cases, nanely,
(a) where the licensee in the opinion of the Provincia
CGovernment. nmakes wi | ful and unreasonably prol onged default
i n doing anything required of himby or under this Act."
The Governnent acting under S. 4(1)(a) revoked the licence.
The licensee filed a suit-for a declaration that the order
was invalid. The Governnent pleaded that it had forned the
opi nion as nmentioned in S. 4 (1) (a), and contended that on
the true construction of the Act the Court was not entitled
to go behind its
(1) [1964] 5S.C R 25.
(3) [1966] 'Supp. S.C. R 311, 343.
(2) [1962] Supp. 3 S.C.R 632.
(4 L.R76 1.A 57.
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opi nion. The appellant submtted that the opinion referred
toins. 4(1) (a) was not the subjective opinion of the
CGovernment but an opi nion subject “to objective, ' tests.
Lord U hwatt said .-
"Their Lordships now turn to the question of
construction of.s. 4, sub-s. 1 (a). Thei r
Lordships are wunable to see that there is
anything in the | anguage of the sub-section or
in the subject-matter to which it relates on
which to found the suggestion that the opinion
of the Governnent is to be subject to

obj ective tests. In terns the relevant matter
is the opinion of the Governnent not the
grounds on which the opinion is based. The

| anguage | eaves no -room for the rel evance of
a judicial exam nation as to the sufficiency
of the grounds on which the Governnent acted
in formng an opinion. Further, the question
on which the opinion of the Governnent is
relevant is not whether a default has/ been
wi | ful and unreasonably prol onged but - whet her
there has been a wlful -and unreasonably
prol onged default. ©On that point the opinion
is the determining matter, -and-if it is —not
for good cause displaced as a rel evant
opi nion-it is conclusive."
The opinion is displaced as a relevant opinion if it could
not be forned by any sensi ble person on the naterial before
hi m The reason is that the Court may then infer that the
authority either did not honestly formthe opinion or that
in forming it, it did not apply its mind to the relevant
facts. In Ross-Clunis V. Papadopoullos & Os.(1) the
conmi ssi oner of Limassol inposed a fine on the Greek Cypriot
i nhabitants in the area after holding an inquiry under
regulation 5 of the Cyprus Energency Powers (Collective
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Puni shnment) Regul ations, 1955 which provided that "in
hol di ng i nquiries under these regul ati ons, the conm ssioner
shal | satisfy hinself that the inhabitants of the said area
are given adequate opportunity of understandi ng the subject-
matter of the inquiry and making representations thereon.”
The Privy Council upheld the conm ssioner’s order and set
aside the order, of certiorari quashing it. Wth regard to
the contention of the conmi ssioner that the only duty cast
on himwas to satisfy himself of those facts, that the test
was a subjective one and that in the absence of bad faith
his statement that he was so satisfied was a conpl ete answer
to the argument that he had failed to conply with reg. 5.
Lord Morton said :-"Their Lordships feel the force of this
argunent, but they think that if it could be shown there
were no grounds on which the appellant could be satisfied, a
court mght infer either that he did not honestly form that
view or that, in formng it, he could not have applied his
mnd to the

(1) [1958] 2 Al EER 23.
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rel evant —facts. In the present case, however, there were
anpl e grounds on which -the appellant could feel ’'satisfied

of the matters nentioned inreg. 5 (2)" see -also : State of
Maharashtra v. B. K- Takkanore(1).

The other decisions cited at the bar are not helpful on the
construction of 's./ 237(b). In const rui ng statutory
provisions of this description, the actual words used and
their subject-matter are of the utnost inportance. Thus if

the statute provides that "if in the opinion of the
Provi ncial Government it is necessary or expedient to do so
the Provincial Governnent —may, by order in witing

requisition any |land for any public purpose", the existence
of the public purpose but not its necessity or expediency is
justiciable, see : Province of Bonbay v. K. S. Advani(2).
The reason is that the factual existence of the public
purpose is by the |language of the section a condition
precedent of the requisition; and now in view of Art. 31(2)
of the Constitution, this is a constitutional requirenent

irrespective of the |language of the section. Where the
statute aut horises the executive action "if AB  has
reasonabl e grounds to believe" the certain circunstance _or
thing, it means what it says. AB nmust —in fact -have

reasonabl e grounds for believing a circunstance or a thing,
see : Nakkuda Ali v. M F. De S. Jawaratne(3). But in an
enmergency | egislation, such a phrase was construed to inpose
only the condition that AB honestly thought he had
reasonabl e grounds for belief, see : Liversidge v. Sir John
Anderson(4) but such a construction need not invariably be

gi ven, see King Enperor v. Vimabai(5). In Carltona Ltd. v.
Conmi ssi oner of Wrks(6) the Court held -that an energency
| egislation authorising requisition of premses,  "if it
appears to that authority to be necessary or expedient so to
do in the interest of public safety, etc.", the court  could

not investigate the grounds or reasonableness of the

decision in the absence of an allegation of bad faith.
These deci sions on enmergency | egislation stand on a peculiar
footi ng. "Me courts are not inclined to fetter executive
action when the country is being raided by the eneny. They
show that the subject-matter of the statute has a mteria
bearing on its construction. To give another example, the
courts are not inclined to interfere with orders of
reference of industrial disputes, see : State of Madras v.
C. p. Sarathy and another(7). Swadeshi Cotton MIIls Co. Ltd.
v. State of UP. & Os. (8) but even such orders -are not
imMmune fromjudicial review, see State of Bonmbay v. K P
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Krishnan & Os.

(1) [1967] 2S.C. R 583,585,588.(2) [1950] S.C R 621

(3) [1951] A.C. 66, 77. (4) [1942] A.C. 206.

(5 L.R 73. |.A 144, (6) [1943] Al E. R 560.

(7) [1953] S.C.R 334, 346-47.(8) [1962] 1 S.C. R 422.
(9) [1961] 1 S.C.R 227.
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Let us now turn to the facts of the present case. The
Central Governnent passed the inmpugned order under S. 237
(b) on April 11, 1963. The order recited
"Whereas the Central CGovernment is of the opinion that there
are circunstances suggesting that the business of Rohtas
Industries Limted,, a conpany having its registered office
at Dal mi anagar, Bihar, (hereinafter referred to as the said
conpany) is being conducted with intent to defraud its
creditors, menbers ~or other persons and the per sons
concer ned in the managenent. of its affairs have in
connection therewith been guilty of fraud, m sfeasance, or
ot her 'm sconduct towards the said conpany or its nenbers."
The order ~then stated that in exercise of the powers
conferred by —s. 237 (b) sub-clauses (i) and (ii) of the
Conpani es Act, 1956 the Central Governnent appointed Shri S.
Prakash Chopra as inspector to investigate the affairs of
the said conpany for the period April 1, 1958 up to date and
shoul d he consider /it necessary al so for the period prior
to April 1, 1958.
Learned Attorney-GCeneral conceded that the affidavit of R
C. Dutt affirnmed on August 25, 1965 and the further
af fidavit of Sisir Kumar Datta on Cctober 4, 1968 pursuant
to the order of this Court dated Septenber 9, 1968 di scl osed
all the materials which were before the Central - Gover nment
when it passed the order dated April 11, 1963. He  further
conceded that the only circunstance suggesting fraud etc.,
inrelation to the conpany’s affairs after April 1, 1958 was
the transaction relating to 3,000 preference shares in
Al bion Plywods Ltd., on May 6, 1960 and that but for this
transaction the Governnent would not have passed the
i mpugned order. The materials before the Government’ with
regard to the transaction were as follows : Al bion Pl'ywods
Ltd., had issued 50,000 ordinary shares of Rs.~ 10 and 5, 000
5-1/2% cunul ative redeemabl e preference shares of Rs. 100.
2,000 preference shares were held by New Central Jute Mlls
Conpany Ltd., and 2,000 preference shares were held by
Rohtas Industries Ltd. New Central Jute MIIls Co. Ltd. ~-and
the Rohtas Industries Ltd., were both controlled by the Sahu
Jains or Sri S, P. Jain. The preference shares were
redeenmabl e at the option of the Al bion Plywods Ltd., at any
time after 10 years fromthe date of their issue on
Septenber 7, 1957. In April 1960 New Central Jute MIlls
Co., Ltd., sold 2,000 preference shares held by it to Ms.
Bagla & Co., and Ms. Poddar Sons at Rs. 100 per  share
agai nst cash paynment. On May 6, 1950 Rohtas |Industries
Ltd., sold 3,000 preference shares held by it to Ms. 'Bagla
& Co., at Rs. 100 per share. On the dates when the sales
were effected the managenent of New Central Jute MIIs Co.
Ltd., and Rohtas Industries Ltd., knew that the preference
shares woul d be converted into ordinary shares. As a matter
of fact Al bion Plywoods Ltd., by a special resolution passed
on May 20, 1960 converted 5,000
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preference shares into 50,000 ordinary shares and M's. Sahu
Jains were appointed as its nanagi ng agents. The nar ket

price of an ordinary share as shown in the Indian Finance
was Rs. 14 on May 13, 1960, Rs. 15-44 on May 20, 1960, Rs.
17 on May 27, 1960, Rs. 17 on June 10, 1960 and Rs. 14 on
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June 17, 1960. The charge is that the managenent of Rohtas
Industries Ltd., sold the preference shares at an under
value with a viewto benefit the nmanaging agents, their
friends and brokers knowing fully well that on conversion
into ordinary shares they would fetch a nuch higher price.
The charge was originally nade with regard to the sale of
2,000 preference shares held by New Central Jute MIls Co.
Ltd., in a letter dated January 27, 1961 addressed by a com
plainant to the Secretary to the Governnent of India,
departrment of conpany | aw adm nistration. In course of
investigation into this charge, the regional director,
conpany | aw adm ni stration, Calcutta, discovered that Rohtas
Industries Ltd., also had sold 3,000 preference shares to
Ms. Bagla & Co., on May 6, 1960. The annual return filed
by Al bion Pl ywoods Ltd., on May 30, 1960 showed that 32,000
ordinary shares in the conpany were then held by the menbers
of the Bagla fanmly. These naterials are to be found in the
conpl ai.nt dat ed January 27, 1961 with regard to the sale of
2,000 preference shares by New Central Jute MIIs Co. Ltd.
and the correspondence passed between the Secretary to the
CGovernment . of -~ India, mnistry of conmmerce and industry,
department of conpany | aw administration, New Del hi and the
regi onal director, conpany law adm nistration, Calcutta. On
the subject of the sale of preference shares there was no
other naterial before the Government when it passed the
order dated April 11,  1963.

Several things are to be noticed inthis connection. No
conplaint with regard to the inpropriety of the sale of the
preference shares held by Rohtas Industries Ltd. was made to
the Central Governnent by any of its creditors or nenbers.
There was no material before the Central Gover nnent
suggesting that Ms. Bagla & Co., held the preference
shares as benamidars of Ms. Sahu Jains or their friends.
On May 30, 1960 M's. Bagla & Co., continued to hold 32,000
ordinary shares in Al bion Plywods Ltd. it is not suggested
that the market price of preference shares on May 6, 1960
was nore than Rs. 100. The nmarket price of the /ordinary
shares fluctuated between Rs. 14 and Rs. 17 between May 13
and June 17, 1960. But there was no material showi ng that
the huge block of 50,000 ordinary shares issuable on
conversion of 5,000 preference shares could be sold in the
market for more than Rs. 10 per share. No attenpt was made
to find out the market price of ordinary shares on MNay 6,

1960. It now transpires that on that date the price was Rs.
11. The charge that the sale of the Preference shares was
fraudul ent or inproper was not corn-
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muni cated to the Rohtas Industries Ltd., nor were they asked
to give their explanation on the subject.

| think it is a border line case. The Court has no power to
review the facts as an appellate body nor can it substitute
its opinion for that of the Governnent. But the curious
feature of the case is that on reading the affidavits we are
left with the inpression that the Government did not rely on
the transaction relating to the sale of 3,000 preference
shares of Al bion Plywods Ltd., as suggesting fraud. It
appears that the Governnent passed an order under S. 237(b)
appointing an inspector to investigate the affairs of New
Central Jute MIls Co. Ltd. but it seens that the Governnent
did not rely on the sale of 2,000 preference shares by the
managenent of this conpany as a relevant material for
passing the order, see the report of New Central Jute Mlls
v. Finance Mnistry(l) at pages 160-1. On the whole, | am
inclined to think that there was no nmaterial before the
CGovernment on which it could formthe opinion that there
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were circunstances suggesting fraud etc., as nentioned in
the inpugned order dated April 11, 1963. 1 -am therefore,
constrained to hold that it formed the opinion wthout
applying its mind to the materials before it. The opinion
so forned is in excess of its powers and cannot support the
order under S. 237(b).

In the result, | agree to the order proposed by Hegde, J.
V.P.S. Appeal s al | owed. .

(1) A I.R 1966 Cal. 151.

7 Sup Cl1169-10
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