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It is interesting to note that Shri K M Mnshi, one of the nenbers of

the Constituent Assenbly while intervening in the debate in the Constituent
Assenmbly with regard to the kind of religious education to be given in
governmental aided/institution stated thus:

"if the proposed amendnent is accepted, the matter has to be taken to
Supreme Court and el even worthy Judges have to deci de whet her the kind

of education given is of a particular religion or in the nature of el enentary
phi | osophy of comparative religion. Then, after having decided that, the
second poi nt which the learned Judges will have to direct their attention to
will be whether this el enentary phil osophy is calculated to broaden the

m nds of the pupils or to narrow their mnds. Then they will have to

deci de upon the scope of every word, this being a justiciable right which
has to be adjudi cated upon by them | have no doubt menbers of ny
profession will be very glad to throw considerable light on what is and is
not a justiciable right of this nature (A Menber: For a fee). Yes, for very
good fee too." (See Constitutional Assenbly Debates O ficial Report.
Reprinted by Lok Sabha Secretariat)

It may be noted that at the time when the Constituent Assenbly was
frami ng the Constitution of India the strength of Judges of Suprene Court
was not contenplated as el even Judges. |t appears what Shri Minshi stated
was prophetic or a nere co-incidence. Today el even Judges of the Suprene
Court have assenbl ed to decide the question of rights of the minorities.

Question No. 1. VWhat is the meaning and content of the expression
of "mnorities in Article 30 of the Constitution of I'ndia?

The first question that is required to be answered by this Bench is who
is amnority. The expression "mnority" has been derived fromthe Latin
word "minor" and the suffix "ity" which nmeans "snall in nunber".

According to Encycl opaedia Britannica '"mnorities’ means "groups held
together by ties of common descent, |anguage or religious faith and feeling
different in these respects fromthe majority of the inhabitants of a given
political entity". J.A Laponce in his book "The Protection to Mnority"
describes "M nority’ as a group of persons having different race, |anguage or
religion fromthat of majority of inhabitants. |In the Year Book on Hunman
Rights U N Publication 1950 ed. minority has been described as non

dom nant groups having different religion or linguistic traditions than the
nmaj ority popul ati on.

The expression minority has not been defined in the Constitution. As

a matter of fact when Constitution was being drafted Shri T.T.

Kri shanamachari one of the nmenmbers of the Constituent Assenbly proposed
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an anendnment whi ch runs as under

"That in Part XVI of the Constitution, for the word "mnorities" where it
occurs, the word "certain classes" be substituted"

We find that expression 'minorities’ has been enployed only at four

places in the Constitution of India. Head note of Article 29 uses the word
mnorities. Then again the expressions Mnorities or mnority have been
enployed in head note of Article 30 and sub clauses (1) and (2) of Article
30. However, omi ssion to define nminorities in the Constitution does not

mean that the enploynent of words "minorities’ or "mnority’ in Article 30
is of less significance. At this stage it may be noted that the expression
"mnorities’ has been used in Article 30 in two senses - one based on religion
and other on basis of |anguage. However prior to conming into force of the
Constitution the expression ninority was understood in terms of a class
based on religion having different electorates. Wen India attained freedom
the framers of the Constitution threw away the idea of having separate

el ectorates based on religion and decided to have a system of joint

el ectorates so that every candidate in an election wiuld have to seek support

of all sections of the constituency. In turn special safeguards were provided
to mnorities and they were made part of Chapter [1l of the Constitution with
aviewto instill a sense of confidence and security to the minorities.

But the question arises what is the test to determine mnority status
based on religion or | anguage of a group of persons residing in a State or
Union Territory. Mhether nminority status of a given group of persons has to
be deternmined in relation to the population of the whole of India or

popul ation of the State where the said group of persons is residing. Wen
the Constitution of India was being framed it was decided that India would
be Uni on of States and Constitution to be adopted would be of federa
character. India is a country where many ethnic or religious and nulti

| anguage people reside. Shri K M Minshi one of the nmenbers of
Constituent Assembly in his Note and Draft Article on (Right to Religion
and Cultural Freedom) referred to minorities as national nminorities. The
said draft Article VI (3) runs_as under

"(3) Citizens belonging to national mnorities in a 'State whether based on
religion or |anguage have equal rights with other citizens in formng
controlling and adm nistering at their own expense; charitable, religious
and social institutions, schools and other educational establishnents with
the free use of their | anguage and practice of their religions.”

Dr. B.R Anbedkar while intervening in debate in regard to

amendnment to draft Article 23 which related to the rights of religious and
linguistic minorities stated that "the term ' minority was used therein not in
the technical sense of the word nminority as we have been accustomed to use

it for purposes of certain political safeguards, such as representation in the
| egi sl ature, representation in the services and so on".  According to him, the
word minority is used not nerely to indicate, the nmnority in technical sense
of the word, it is also used to cover nminorities which are not ninorities in the
techni cal sense but which are nonetheless minorities in the cultural and
inguistic sense. Dr. Anbedkar cited foll owi ng exanple which runs as

under :

"For instance, for the purposes of this Article 23, if a certain nunber of
peopl e from Madras cane and settled in Bonbay for certain purposes,

they woul d be, although not a minority in the technical sense, cultura
mnorities. Simlarly, if a certain nunber of Mharashtrians went from
Maharashtra and settled in Bengal, although they may not be minorities in
technical true sense, they would be cultural and linguistic mnorities in
Bengal

The Article intends to give protection in the matter of culture, |anguage
and script not only to a mnority technically, but also to a mnority in the
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wi der sense of the termas | have explained just now. That is the reason
why we dropped the word nminority because we felt that the word night be
interpreted in the narrow sense of the termwhen the intention of this
House, when it passed article 18, was to use the word "minority" in a

much wi der sense, so as to give cultural protection to those who were
technically not minorities but mnorities nonetheless."” (See Constitutiona
Assenbly Debates O ficial Report reprinted by Lok Sabha Secretariat)

The draft article and the Constituent Assenbly Debates in
unanbi guous terns show that mnority status of a group of persons has to be
determ ned on the basis of population of a State or Union Territory.

Further a perusal of Articles 350A and 350B which were inserted by

the Constitution (7th Armendnent) Act 1956 indicates that the status of
linguistic minorities has to be determined as state-wise linguistic

m norities/groups.  Thus the intention of the framers of the Constitution and
subsequent, amendnments in the Constitution indicate that protection was
conferred not only to religious minorities but also to linguistic mnorities on
basis of their number in a State (unit) where they intend to establish an
institution of their choice. |t was not contenplated that status of linguistic
mnority has to be judged on basis of population of the entire country. If the
status of linguistic mnorities has to be determ ned on basis of the popul ation
of the country, the benefit of Article 30 has to be extended to those who are
in mjority in their own States.

The question who are minorities arose for the first tine in the case of

Keral a Education Bill case 1959 SCR P. 995 at 1047-50. In the said

decision it was contended by the State of Kerala that in order to constitute a
mnority who may claimprotection of Article 30 (1) persons or group of
persons nust nunerically be mnority in the particular region in which the
educational institution in question is or is intended to be situated. Further
according to State of Kerala, Anglo-lndians or Christians or Miuslinms of that
locality taken as a unit, will not be a mnority within the neaning of the
Article and will not, therefore, be entitled to establish and nmaintain
educational institutions of their choice in that locality, but if some of the
nmenbers belonging to the Anglo Indian or Christians /comunity happen to

reside in another ward of the same municipality and their nunber be |ess

than that of the nmenbers of other comunities residing there, then those
nunbers of Angl o-1ndian or Christians conmunity will be a minority within

the nmeaning of Article 30 and will be entitled to establish and maintain
educational institution of their choice inthat locality. Repelling the
argunent this Court held thus:-

"W need not however, on this occasion go further intothe natter and

enter upon a di scussion and express a final opinion-as to whether

education being a State subject being item 11 of List Il of the Seventh
Schedul e to the Constitution subject only to the provisions of entries 62,

63, 64 and 66 of List | and entry 25 of List IIl, the existence of a mnority
conmunity should in all circunstances and for purposes of all |aws of that
State be determned on the basis of the population-of the whole State or

whet her it should be determ ned on the State basis only when the validity

of a law extending to the whole State is in question or whether it should be
determ ned on the basis of the population of a particular locality when the

| aw under attack applies only to that locality, for the Bill before us extends
to the whole of the State of Kerala and consequently the minority nust be
determ ned by reference to the entire population of that State. By this test
Christians, Muslins and Anglo-Indians will certainly be nminorities in the
State of Kerala."

In AM Patroni vs. E.C Kesavan AIR 1965 Kerala, 75 it was
held as this:

"6. The contention of the petitioners is that they have an excl usive
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right to adm nister the institution under Art. 30 (1) of the Constitution and
that the order of the Director of Public Instruction constitutes violation of
that right. dCause (1) of Art.30 provides that all minorities, whether based
on religion or |anguage, shall have the right to establish and admi nister
educational institutions of their choice; and clause (2) that the State shal
not, in granting aid to educational institutions, discrimnate agai nst any
educational institution on the ground that it is under the nmanagenment of a

m nority, whether based on religion or |anguage. The word "minority" is

not defined in the Constitution; and in the absence of any specia

definition we nmust hold that any conmmunity, religious or |inguistic, which

is nunerically less than fifty per cent of the population of the State is
entitled to the fundamental right guaranteed by the article.”

The view that in a state where a group of persons having distinct

| anguage is nunerically less than fifty per cent of population of that state are
to be treated as linguistic mnority was accepted by the Governnent of India

and i nplenmented while determning the minority status of persons or group

of persons and the sanme is evident fromthe views expressed by CGovernnent

of India before the Special Rapporteur of the U N Sub- Comm ssion on

Prevention of Discrimnation-and Protection of Mnorities, when he was
collecting information relating to the study on the concept of Mnority and

cope of the | CCPR 1966.

The Speci al Rapporteur in his report "Study on the Rights of Persons

Bel onging to Ethnic Religious and Linguistic Mnorities" published by the
Centre for Human Ri ghts, Geneva states on the interpretation of the term
"Mnority" as thus:

"For the purposes of the study, an ethnic, religious or linguistic mnority is
a group nunerically smaller thanthe rest of the population of the State to
which it bel ongs and possessing cultural, physical or historica
characteristics, a religion or a | anguage di fferent fromthose of the rest of
the popul ation."

In the said report, views of the CGovernment of India which was based
on decision of Kerala High Court in the case of A M Paatroni was referred
to which runs as under:

"(39) In India, the Kerala Hi gh Court, after observing that the
Constitution granted specific rights to mnorities, declared that "in the
absence of any special definition we nmust hold that any community

religious or linguistic, which is nunerically |ess than 50% of the

popul ation of the State is entitled to the rights guaranteed by the
Constitution".

However in the case of D.A V.College vs. State of Punjab 1971

Suppl. S.C.R p.688 at 697, an argunent was raised that mnority status of a
person or group of persons either religious or linguistic is to be determned
by taking into consideration the entire popul ation of the country. Wile
dealing with the said argunent this Court held as foll ow

"Though, there was a faint attenpt to canvas the position that religious or
linguistic mnorities should be minorities in relationto the entire

popul ation of the country, in our viewthey are to be determned only in
relation to the particular legislation which is sought to be inpugned,
nanely that if it is the State |legislature these mnorities have to be
determined in relation to the population of the State".

It may be noted that in the case of D.A V.College (supra), this Court

was dealing with the State legislation and in that context observed that if it
is the state legislation, nmnority status has to be determined in relation to the
popul ation of the State. However, curiously enough, there is no di scussion

that if the particular |egislation sought to be inmpugned is a centra

| egislation, mnority status has to be tested in relation to the popul ati on of
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the whole of the country. 1In the absence of any such discussion it cannot be
inferred that if there is a central legislation, the mnority status of a group of
persons has to be determined in relation to the entire popul ation of the

country.

In the year 1976 by Fourty-Second Amendment Act, the Entries 11

and 25 of List Il of Seventh Schedule relating to Education and Vocationa
and Techni cal Training Labour respectively were transferred to the
Concurrent List as Entry No.25. |In the Constitution of India as enacted
Entries 11 and 25 of List Il were as under

Entry 11

"Education including Universities subject to the provisions of Entries 63,
64, 65 and 66 of List |-and Entry 25 of List III1".

Entry 25

"Vocational or Technical training of |abour"

By the Constitution (42nd Amendnent) Act, 1976 Entry 25 of List I11
was substituted by the follow ng entry viz:

Entry 25

"Education including technical education, nmedical education and
universities subject to the provisions of Entries 63, 64, 65 and 66 of List I;
vocati onal and technical training of Labour".

And Entry 11 of List Il was omtted.

On 6.2.1997 when these matters cane up before a Bench of seven
Judges of this court, the Bench passed an order which runs as under

“I'n view of the 42nd Anendnment to the Constitution placing with effect
from3.1.1977 the subject "Education.in Entry 25 List Ill of the 7th
Schedul e to the Constitution and the quoted decisions of the Larger

Benches of this Court being of the pre amendnment era, the answer to the

br oodi ng question, as to who in the context constitutes a mnority, has
beconme one of the utnobst significance and therefore, it is appropriate that
these matters are placed before a Bench of at |least 11 Hon' bl e Judges for
determ ni ng the questions invol ved"

It is for the aforesaid reasons this question has been placed before
t hi s Bench.

In view of the referring order the question that arises for consideration

i s whether the transposition of the subject Education fromList Il to List I11
has brought change to the test for determning who are mnorities for the
purposes of Article 30 of the Constitution

It may be renenbered that various entries in three lists of the Seventh
Schedul e are not powers of legislation but field of |egislation. These entries
are nere | egislative heads and denarcate the area over which the appropriate

| egi sl atures are enpowered to enact |law. The power to legislate is given to
the appropriate |legislature by Article 246 and other articles. Article 245
provi des that subject to the provisions of the Constitution, Parlianment my
nake | aws for the whole or any part of the territory of India and the

| egislature of a State nay nmake |laws for whole or any part of the State.

Under Article 246 Parliament has excl usive power to nake |aw with respect

to any of the matters enunmerated in List | in the Seventh Schedul e. Further
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under clause (2) of Article 246 Parlianment and subject to clause (1) the
| egi slature of any State are enmpowered to nmake law with respect to any of

the matters enunerated in List IIl Seventh Schedul e and under clause (3) of
Article 246, the legislature of any State is enpowered to enact law with
respect to any of the matters enunerated in List Il in the Seventh Schedul e

subject to clauses (1) and (2). Fromthe aforesaid provisions it is clear that it
is Article 246 and other Articles which either enpower Parlianment or State
Legi slature to enact law and not the Entries finding place in three Lists of
Seventh Schedul e. Thus the function of entries in three lists of the Seventh
Schedule is to demarcate the area over which the appropriate |egislatures can
enact |laws but do not confer power either on Parlianent or State

Legi slatures to enact laws. It may be remenbered, by transfer of Entries, the
character of entries is not lost or destroyed. In this view of the natter by
transfer of contents of entry 11 of List Il to List Ill as entry 25 has not
denuded the power of State Legislature to enact |aw on the subject

"Education’ but has also conferred power on Parliament to enact |aw on the
subj ect "Education®. Article 30 confers fundamental right to |linguistic and
religious mnorities to establish and adm ni ster educational institutions of
their choice. ~ The test who are linguistic or religious mnorities within the
neani ng of Article 30 would be one and the sanme either in relation to a State
| egi slation orCentral |egislation. ~There cannot be two tests one in relation
to Central legislation and other in relation to State legislation. Therefore, the
nmeani ng assigned to linguistic or religious mnorities would not be different
when the subject "Education" has been transferred to the Concurrent List
fromthe State List. The test who are linguistic or religious mnorities as
settled in Kerala Education Bill's case continues to hold good even after

the subject "Education" was transposed into Entry 25 List 11l of Seventh
Schedul e by the 42nd Anendnent Act. If we give different neaning to the
expression "mnority" occurring in Article 30 in relation to a centra

| egi sl ation, the very purpose for which protection has been given to mnority
woul d di sappear. The matter can be exam ned from another angle. It is not

di sputed that there can be only one test for deternmining mnority status of
either linguistic or religious mnority. It is, therefore, not permssible to
argue that the test to deternine the status of linguistic mnority would be
different than the religious mnorities. If it is not so, each linguistic State
woul d claimprotection of Article 30 in its own State in relation to a centra
| egi sl ati on which was not the intention of framers of the Constitution nor the
same is borne out fromlanguage of Article 30. | am therefore, of the view
that the test for determ ning who are the minority, either linguistic or
religious, has to be deternined i ndependently of which is the law, Central or
State.

In view of what has been stated above, ny conclusion on the question
who are mnorities either religious or linguistic withinthe meani ng of
Article 30 is as follows:

The person or persons establishing an educationa

institution who belong to either religious or linguistic group
who are less than fifty per cent of total popul ation of the
state in which educational institutional is established woul d
be linguistic or religious mnorities.

Conflict between ARTICLE 29(2) AND ARTICLE 30(1) whether Article
30(1) is subject to Article 29(2). VWhat are the contents of Art.30(1)7

The issue in hand is full of conplexities and an answer is not sinple.

Under Article 30(1), linguistic or religious mnorities’ fundamental rights to
establish and admi ni ster educational institution of their choice have been
protected. Such institutions are of three categories. First category of
institutions are the institutions which neither take government aid nor are
recogni sed by the State or by the University. Second category of institutions
are those which do not take financial assistance fromthe governnent but

seek recognition either fromthe State or the University or bodi es recogni sed
by the governnent for that purpose and the third category of institutions

whi ch seek both government aid as well as recognition fromthe State or the
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Uni versity.

Here, | amconcerned with the third category of minority institutions
and ny answer to the question is confined to the said category of mnority
educational institutions.

It is urged on behalf of the mnority institutions that Article 30(1)
confers an absolute right on linguistic or religious mnorities to establish and
admi ni ster educational institutions of their choice. According to them the
expression 'choice’ indicates that one of the purposes of establishing
educational institutions is to give secular education to the children of
mnority communities and, therefore, such institutions are not precluded
from denyi ng adm ssion to nenbers of non-mnority communities on
grounds only of religion, race, caste, |anguage or any of them |In nutshell
the argunent is that Article 30(1) is not subject to Article 29(2). Wereas,
the argunent of |earned Solicitor General and other |earned counsel is that
any mnority institutionreceiving governnent aid is bound by the mandate
of Article 29(2) and such a mnority institution cannot discrimnate between
the minority and mapjority while admtting students in such institutions.
According to them Article 30(1) does not confer an absolute right on the
institutions set up by thelinguistic or religious mnorities receiving
governnment aid and such-institutions cannot extend preference to the
menbers of their own community in the matter of adm ssion of students in
the institutions.

The question, therefore, arises whether mnority institutions receiving
government aid are subject to provisions of Article 29(2).

Learned counsel for the parties has pressed into service various rules

of constructions for interpreting Article 29(2) and Article 30(1) in their own
way. No doubt, various rules of construction |laid down by the courts have

been of considerabl e assi stance as they are based on human experience. The
precedents show that by taking assistance fromrule of interpretations, the
courts have sol ved many problens. W, therefore, propose to take

assi stance of judicial decisionsas well as settled rules of interpretation while
interpreting Articles 29(2) and 30(1) of the Constitution

After the Constitution of India came into force, Articles 29 and 30

cane up for interpretation before various H gh Courts and the Apex Court.
There appears to be no unaninity anongst the judicial decisions rendered by
the courts as regards the extent of right conferred by Article 30(1). One line
of decisions is that mnority institutions receiving governnent aid are bound
by constitutional nandate enshrined in article 29(2).  The second |ine of
decisions is that mnority institutions receiving governnent aid while
admtting students fromtheir own communities inthe institutions

established by themare free to adnmit students from-other comrunities

bel onging to majority, and such admission of students in the institution do
not destroy the mnority character of the institution. The third |line of
decisions is that under Article 30(1) fundanental right declared in terns is
absol ute although it was not deci ded whether Article 30(1) is subject to
Article 29(2) or not. However, the view in the said decisions is that ‘the right
conferred under Article 30(1) is an absolute right. 'The fourth line of
decision is that there can be no communal reservation for adm 'ssion in CGovt.

or governnent aided institutions. The aforesaid categories of decisions shal
hereinafter be referred to as first, second, third and fourth category of
deci si ons.

The first decision in first category of decisions of this Court is The

State of Bonmbay vs. Bonbay Education Society & Ors. 1955 (1) SCR

568. In this case, a Society consisting of menbers of Anglo-Indian

conmuni ty whose nother tongue was English set up an institution in the

then State of Bonbay. The State of Bonbay in the year 1955 issued an

Order that no school shall admit to class where English is used as a nedi um

of instruction any pupil other than a pupil belonging to a section of citizens
the | anguage of which is English nanely, Anglo-Indians and citizens of non-
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Asi atic descent. One of the nenbers of the Christian community sought

adnmi ssion in the school on the prenmise that his nother tongue was Engli sh.
He was refused admission in view of the aforesaid Governnent Order, as the
student was neither an Angl o-1ndi an whose nother tongue was English nor a
citizen of non-Asiatic descent. This was challenged by neans of a petition
under Article 226 before the Bonbay H gh Court and the Govt. order was
struck down. On appeal to the Apex Court, this Court held thus:

"Article 29(1) gives protection to any section of the citizens having a
di stinct |anguage, script or culture by guaranteeing their right to conserve
the sanme. Article 30(1) secures to all mnorities whether based on religion
or |language, the right to establish and adm nister educational institutions
of their choice. Now, suppose the State maintains an educationa
institution to help conserving the distinct |anguage, script or culture of a
section of the citizens or nakes grants-in-aid of an educational institution
established by a mnority conmunity based on religion or |anguage to
conserve their distinct language, script or culture who can claimthe
protection of Article 29(2) in the matter of admi ssion into any such
institution.? Surely, the citizens of the very section whose | anguage, script
or culture is sought to be conserved by the institution or the citizen who
bel onged to the mnority group which has established and is adm nistering
the institution, do not need any protection against thensel ves and
therefore, Article 29(2) is not designed for the protection of this section or
this mnority. Nor' do we see any reason. to limt article 29(2) to citizens
bel onging to a mnority group other than the section or the mnorities
referred to in article 29(1) or article 30(1), for the citizens, who do not
bel ong to any minority group, may quite conceivably need this protection
just as much as the citizens of such other minority groups. If it is urged
that the citizens of the majority group are anply protected by article 15
and do not require the protection of article 29(2), then there are severa
obvi ous answers to that argunent. The | anguage of article 29(2) is w de
and unqualified and nay well cover all citizens whether they belong to the
majority or minority group. Article 15 protects all citizens against the
State whereas the protection of article 29(2) extents against the State or
any body who denies the right conferred by it. Further article 15 protects
all citizens against discrimnationgenerally, but article 29(2) is a
protection against a particul ar species of wong nanmely denial of
admi ssion into educational institutions of the specified kind. In the next
place article 15 is quite general and wide inits terns and applies to al
citizens, whether they belong to the majority or nminority groups, and gives
protection to all the citizens against discrimnation by the State on certain
specific grounds. Article 29(2) confers a special right on citizens for
admi ssion into educational institutions maintained or aided by the State.
To limt this right only to citizens belonging to mnority groups will be to
provi de a double protection for such citizens and to hold that the citizens
of the majority group have no special educational rights in the nature of a
right to be admitted into an educational institution for the maintenance of
whi ch they nmake contributions by way of taxes. = W see no cogent reason
for such discrimnation.

(enphasi s suppl i'ed)

In Re Kerala Education Bill, 1957 1959 SCR 995, it was held thus:

"Under cl. (1)of Article 29 any section of the citizens residing in the
territory of India or any part thereof having a distinct |anguage, script or
culture of its own has the right to conserve the sane. It is obvious that a
mnority community can effectively conserve its |anguage, script or

culture by and through educational institutions and, therefore, the right to
establish and mai ntain educational institutions of its choice is a necessary
concomtant to the right to conserve its distinctive |anguage, script or
culture and that is what is conferred on all nminorities by Art. 30(1) which
has herei nbefore been quoted in full. This right, however, is subject to cl
2 of Art. 29 which provides that no citizen shall be denied adm ssion into
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any educational institution naintained by the State or receiving aid out of
State funds on grounds only of religion, race, caste, |anguage or any of
them "

(enphasi s suppli ed)

After holding that Article 30(1) is subject to clause (2) of Article 29, this
Court further held thus:

"There is no such linmtation in Art. 30(1) and to accept this linmtation wll
necessarily involve the addition of the words "for their own conmunity"
inthe Article which is ordinarily not permissible according to well
established rules of interpretation. Nor is it reasonable to assunme that the
purpose of Art. 29(2) was to deprive mnority educational institutions of
the aid they receive fromthe State. To say that an institution which
recei ves aid on account of its being a mnority educational institution rnust
not refuse to adm t any nenber .of any other comunity only on the
grounds therein menti oned and then to say that as soon as such institution
adm ts such an outsider it will cease to be a mnority institution is
tantanount to saying that mnority institutions will not, as mnority
institutions, be entitled to any aid. The real inport of Art. 29(2) and Art.
30(1) seens to us to be that they clearly contenplate a minority institution
with a sprinkling of outsiders admtted into it. By admitting a non-
menber into it the mnority institution does not shed its character and
cease to be a minorityinstitution."

(enphasi s suppli ed)

In DA V. College etc. vs. Punjab State & Ors.1971 (suppl.) S.C.R
p. 688 it was held thus:

"A reading of these two Articles together would | ead us to conclude that a
religious or linguistic mnority has a right to establish and adm nister
educational institutions of its choice for effectively conserving its

di stinctive | anguage, script or culture, which right however is subject to
the regul atory power of the State for mmintaining and facilitating the
excell ence of its standards. This right is further subject to clause (2) of
Article 29 which provides that no citizen shall be‘denied adm ssion into
any educational institution which is rmaintained by the State or receives aid
out of State funds. on grounds only of religion, race, caste, |anguage or
any of them \VWhile this is so these two articles are not inter-linked nor
does it permt of their being al ways read together."

In St. Stephen’s College vs. University of Delhi 1992 (1) SCC
558, Shetty J. speaking for the majority held that Article 29(2) applies to
mnority as well as non-nminority institutions.

Fromthe decisions referred to above, the principles that energe are
t hese:

(1) Article 29(2) confers right on the citizens for adm ssion into
educational institution nmaintained or aided by the State

wi thout discrimnation. To linmt this right only to citizens

bel onging to mnority group will be to provide double

protection for such citizens and to hold that citizens of the
majority group have no special educational rights in the

nature of a right to be adnitted into an educationa

institution for maintenance of which they make contribution

by way of taxes. There is no reason for such

di scrimnation;

(2) Article 30(1) is subject to Article 29(2); and
(3) the real inport of Articles 29(2) and 30(1) is that they

clearly contenplate minority institutions with the sprinkling
of the outsiders admitted into it and by admitting the non-
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mnority intoit, the mnority institutions do not shed its
character and cease to be minority institutions.

The first decision in the second category of cases is in Fev. Father
W Proost & Ors. vs. The State of Bihar & Os. 1969 (2) SCR 73. It
was held therein that the right of mnority to establish educationa
institutions of their choice under Article 30(1) is not so limted as not to
admt menbers of other communities. Such mnority institutions while
adnmtting nmenbers fromtheir own comunity are free to adnit nenbers of
non-mnority comunities. The expression ’'choice’ includes to adnit

menbers from other communities. In the State of Kerala etc. vs. Very Rev.
Mot her Provincial etc. 1971(1) SCR 734, it was held that it is perm ssible
that a minority institution while admtting students fromits community may
al so adnit students fromnmajority community. Adm ssion of such non-
mnority students woul dbring income and the institution need not be turned
away to enjoy the protection.

The legal principle that energes fromthe aforesaid decisions is that a
mnority institution while admtting nmenbers fromits own community is
free to admit students fromnon-nminority community al so

The first decision in the third category of cases is Rev. Sidhajbha

Sabhai & Ors. vs. State of Bonmbay & Anr. 1963 (3) SCR 837. In the

sai d decision, although the question as to whether Article 30(1) is subject to
Article 29(2) was not considered, yet it was held that under Article 30(1)

fundanental right declared in terns absolute. It was also held that unlike
fundanent al freedons guaranteed under Article 19 it is not subject to
reasonabl e restrictions. It is intended to be a real right for the protection of

mnorities in the matter of setting up of educational institutions of their own
choice. The right is.intended to be effective and not to be whittled down by
so-cal |l ed regul atory nmeasures conceived in the interest not of the mnority
educational institution, but of the public orthe nation as a whole.

In Rt. Rev. Magr. Mark Netto vs. Governnent of Kerala & Os. -
1979 (1) SCR 609, a question arose whether Regional Deputy Director of
Public Instructions can refuse permi'ssion to a mnority institution to adm t
girl students. This Court while held that refusal to grant permn ssion was
violative of Article 30(1).

The legal principles that emerges fromthe aforesaid category of
deci sions are these:

(1) that article 30(1) is absolute in terns and the said right
cannot be whittled by down regul atory neasures

conceived in the interest not of minority institutions but

of public or the nation as a whol e; and

(2) the power of refusal to admt a girl student in a boy's
mnority institution is violative of Article 30(1).

The fourth category of cases is the decision in the State of Mudras
vs. Srimathi Chanpakam Dorairajan etc. 1951 SCR 525 wherein it was
hel d t hus:

"This Court in the context of comrunal reservation of seats in nedica
col l eges run by the government was of the view that the intention of the
Constitution was not to introduce conmunal consideration in matters of
adnmi ssion into any educational institution maintained by the State or
receiving aid out of State funds. However, it may be noted that this case
was in relation to an institution referred to in Article 30(1) but has been
cited for the purpose that there cannot be comunal reservation in the
educational institution receiving aid out of State funds."

(enphasi s suppli ed)
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Fromthe aforesaid four categories of decisions, it appears that there is

not a single decision of this Court where it has been held that Article 30(1) is
not subject to Article 29(2). On the contrary there are bul k of decisions of
this Court holding that minority institution cannot refuse adm ssion of

menbers of non-mnority conmunity and Article 30(1) is subject to Article
29(2). If | go by precedent, it nust be held that Article 30(1) is subject to
Article 29(2). However, |earned counsel for mnority institutions strongly
relied upon the decision in the case of Rev. Sidhajbai (supra) and argued

that once Article 30(1) is fundanental right declared absolute in terms, it
cannot be subjected to Article 29(2). Since this Bench is of el even Judges

and decisions of this Court holding that Article 30(1) is subject to Article
29(2) are by | esser nunber of Judges | shall exam ne the question

i ndependent | y.

One of the known nethods to interpret a provision of an enactment or
the Constitutionis to look into the historical facts or any docunent
precedi ng the 1egislation

Earlier, to interpret a provision of the enactnent or the Constitution on
the basis of historical facts or any docurment preceding the |egislation was
very much frowned upon, but by passage of time, such injunction has been
rel axed.

In H's Holiness Kesavananda Bharati Sripadagal varu etc. vs.
State of Kerala & Anr. Etc. 1973(4) SCC 225, it was held that the
Constituent Assenbly debates although not conclusive, yet the intention of
franmers of the Constitution in enacting provisions of the Constitution can
throw light in ascertaining the intention behind such provision

In R S. Nayak vs. A R Antulay - AIR 1984 SC 684 at page 686, it
was hel d thus:

"Reports of the Committee which preceded the enactment of a |egislation
reports of Joint Parlianent Comm ttee, report of a comm ssion set up for
collecting information | eading to the enactnent are permssible externa
aids to construction. |If the basic purpose underlying construction of
legislation is to ascertain the real intention of the Parlianent, why shoul d
the aids which Parlianent avail ed of such as report of a Speci al

Conmittee preceding the enactnment, existing state of Law, the

envi ronnent necessitating enactnent of |egislation, and the object sought
to be achi eved, be denied to Court whose function is primarily to give
effect to the real intention of the Parlianent in enacting the |egislation
Such denial would deprive the Court of a substantial and illum nating aid
to construction.

The nodern approach has to a consi derable extent eroded the
exclusionary rule even in England."

Thus, the accepted view appears to be that the report of the
Constituent Assenbly debates can legitimtely be taken into consideration
for construction of the provisions of the Act or the Constitution. In that view
of the nmatter, it is necessary to |ook into the Constituent Assenbly debates
which led to enacting Articles 29 and 30 of the Constitution

The genesis of the provisions of Articles 29 and 30 needs to be | ooked
into in their two historical stages to focus themin their true perspective. The
first stage relates to pre-partition deliberations in the Commttees and
Constituent Assenbly and the second stage after the partition of the country.

On 27th of February, 1947, several Committees were forned for the purpose
of drafting Constitution of India and on the same day, the Advisory
Conmittee appointed a Sub-Conmittee on mnorities with a viewto submt
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its report with regard to the rights of the mnorities. Before the Fundanenta
Ri ghts Sub-Conmittee, Shri KM Minshi one of its nenbers wanted

certain rights for mnorities being incorporated in the fundanental rights.

He was advi sed by the Fundanental Rights Committee that the said report
regarding rights of mnorities nmay be placed before the Mnority Sub-
Conmittee. On April 16, 1947, Shri K M Minshi circulated a letter to the
nmenbers of the Sub-Conmittee on minorities reconmending that certain
fundanental rights of mnorities be incorporated in the Constitution. The
reconmendati ons contained in the said letter run as under

"l Al citizens are entitled to the use of their nother tongue and the
script thereof and to adopt, study or use any other |anguage and script of
hi s choi ce

2. Citizens belonging to national mnorities in a State whether based
on religion or |anguage have equal rights with other citizens in formng
controlling and adm ni-stering at their own expense, charitable, religious
and social institutions, schools and other educational establishnents with
the free use of their |anguage and practice of their religion

(enphasi s suppli ed)

3. Rel i gi ous instruction shall not ‘be conpul sory for a nenber of a
conmuni ty which does not profess suchreligion

4. It shall be the duty of every unit to provide in the public
educational systemin towns and districts inwhich a considerable

proportion of citizens of other than the language of the unit are residents,
adequate facilities for ensuring that in the primry schools the instruction
shall be given to the children of such citizens through the mediumof their
own | anguage.

Nothing in this clause shall be deenmed to prevent the unit from making the
teachi ng of the national |anguage in the variant and script of the choice of
the pupil obligatory in the schools.

5. No | egislation providing state aid for schools shall discrimnate
agai nst school s under the managenment of mnorities whether based on
religion or |anguage.

6. (a) Notwithstanding any custom or usage or prescription, al

H ndus without any distinction of caste or denom nation shall have the
right of access to and worship in all public H ndu tenmples, choultries,
dhar masal as, bat hing ghats, and other religious places.

(b) Rul es of personal purity and conduct prescribed for admi ssion to
and worship in these religious places shall in no way discrimn nate against
or inpose any disability on any person on the ground that he belongs to

i mpure or inferior caste or nenial class.”

One of the reasons for recomendati on of the aforesaid rights was the

Polish Treaty form ng part of Poland s Constitution which was a reaction to
an attenpt in Europe and el sewhere to prevent minorities fromusing or
studying their own | anguage. The aforesaid reconmendati ons were then

pl aced before the Mnority Sub-Comrittee. The Mnority Sub-Conmmttee
submitted its report anbngst other subjects on cultural, educational and
fundanental rights of mnorities which nay be incorporated at the
appropriate places in the Constitution of India. The recomendati ons of the
said Sub-Committee were these:
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(i) Al citizens are entitled to use their nother tongue and the script
thereof, and to adopt, study or use any other |anguage and script of their
choi ce;

(ii) Mnorities in every unit shall be adequately protected in respect of
their I anguage and culture, and no governnment nmay enact any |aws or
regul ations that may act oppressively or prejudicially in this respect;

(iii) No minority whether of religion, community or |anguage shall be
deprived of its rights or discrimnated against in regard to the adnission
into State educational institutions, nor shall any religious instruction be
conpul sorily inposed on them

(iv) Al mnorities whether of religion, community or |anguage shall be
free in any unit to establish and adm nister educational institutions of their
choi ce, and they shall be entitled to State aid in the sane manner and
nmeasure as is given to simlar Stateaided institutions;

(v) Not wi thst andi ng any custom |aw, decree or usage, presunption or
terns of 'dedi cation, no H ndu on grounds of caste, birth or denoni nation
shal | be precluded fromentering in educational institutions dedicated or
i ntended for the use of the Hindu community or any section thereof;

(vi) No disqualification shall arise on account of sex in respect of
public services or professions or adm ssion to educational institutions save
and except that this shall not prevent the establishnment of separate
educational institutions for boys and girls."

Initially, Shri G B. Pant  was of the viewthat these mnority rights
shoul d be nmade to formpart of unjusticiable Directive Principles, but on
intervention of Shri K M Minshi those nminority rights were included in the
fundanental rights chapter. On 22nd April, 1947, the report of Mnority Sub-
Conmittee was placed before the Advisory Committee. | The Advisory
Conmittee, inter alia, recommended that C ause 16 which corresponds to
Article 28 of the Constitution should be re-drafted as foll ows:

"Al'l persons are equally entitled to freedom of consci ence and the right
freely to profess, practise and propagate religion subject to public order
norality or health, and to the other provisions of this chapter."

The Advi sory Conmittee then considered the recomendati ons of the
Sub-Comittee and it was resolved to insert the follow ng clauses anobng
the justiciable fundanental rights:

" (1) Mnorities in every unit shall be protected in respect of 'their
| anguage, script and culture, and no | aws or regul ati ons may be enacted
that may operate oppressively or prejudicially in this respect;

(2) No minority whether based on religion, community or |anguage

shal |l be discrimnated against in regard to the admission into State
educational institutions, nor shall any religious instruction be conpulsorily
i mposed on them

(3) (a) All minorities whether based on religion, comunity or
| anguage shall be free in any unit to establish and adni ni ster educati ona
institutions of their choice;

(b) The State shall not while providing Sate aid to schools discrimnate
agai nst school s under the managenment of minorities whether based on
religion, comunity or |anguage."

This becane C ause 18.
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The recomendati ons of the Advisory Committee were then placed
bef ore the Constituent Assenbly which nmet on 1st My, 1947. Wen C ause
18 was noved by Shri Sardar Vall abhbhai Patel for adoption by the House,
several menbers were of the view that C ause 18 nay be referred back to
the Advisory Commttee for reconsideration in the |ight of discussion that
took place on that day. However, Shri K M Mnshi anot her nenber of
the Constituent Assenbly suggested that only sub-clause (2) of C ause 18 be
referred back to the Advisory Conmittee for reconsideration. Utimately,
t he anendnent nmoved by Shri K M Mnshi was adopted and sub-cl ause (2)
of Clause 18 was referred back to the Advisory Conmittee for
reconsi deration. Thereafter C ause 18(1) and C ause 18(3) were accepted
wi t hout any anmendnent.

The Advi sory Committee re-considered C ause 18(2) and
recommended that C ause 18(2) be retained after deleting the words "nor
shall any religious instruction be conpulsorily inmposed on them as the said
provi si.on was already covered by C ause 16. Thus, sub-clause (2) was
pl aced before the House on 30th August, 1947 for being adopted along with
the recomendati on of the Advisory Conmittee. Wien the matter was
taken up, M s Purninma Banerji proposed the follow ng amendnents that
after the word 'State’ the words 'and State-aided be inserted. Wile
proposi ng the said anendnment, Ms. Banerji stated thus:

"The purpose of the anendnent is that no minority, whether based on
conmunity or religion shall be discrimnated against in regard to the

admi ssion into State-aided and State educational institutions. Many of the
provinces, e.g. U P., have passed resol utions laying down that no
educational institution will forbid the entry of any menbers of any
comunity nmerely on the ground that they happened to belong to a

particular conmunity even if that institution is maintained by a donor

who has specified that that institution should only cater for nmenbers of his

particular conmunity. |If that institution seeks State aid, it nust allow
menbers of other comunities to enter intoit. In the olden days, in the
Angl o- I ndi an schools (it was laid down that, though those schools woul d

be given to Indians. |In the latest report adopted by this House it is laid
down at 40 per cent. | suggest  Sir, that if this clause is included wthout
the anendnent in the Fundanental Rights, it will be a step backward and

many provi nces who have taken a step forward will have to retrace their
steps. W have many institutions conducted by very phil anthropic people,

who have left large sunms of noney at their disposal. Wile we wel cone

such donations, when a principle has been laid down that, if any institution
receives State aid, it cannot discrimnate or refuse adm ssion to nenbers

of other comunities, then it should be follow W know, Sir, that nmany a
Province has got provincial feelings. |If this provision is included as a
fundanental right, | suggest it will be highly detrimental. The Honourabl e
Mover has not told us what was the reason why he specifically excluded
State-aided institutions fromthis clause. |If he had explained it, probably
the House woul d have been convinced. | hope that all the educationists

and other nenbers of this House will support my anendnent".

(enphasi s suppli ed)

The anmendnent proposed by Ms. Banerji was supported by Pandit
Hi rday Nath Kunzru and other nenbers. However, on intervention of Shr
Val | abhbhai Patel, the followi ng Cause 18(2) as proposed by the Advisory
Conmi ttee was adopt ed:

"18 (2). No minority whether based on religion, community or |anguage
shal |l be discrimnated against in regard to the admission into state
educational institutions."

After clause 18 (2) was adopted by the Constituent Assenbly, the
same was referred to the Constitution Drafting Commttee of which Dr. B. R
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Anbedkar was the Chairman. The Drafting Committee while drafting

clause 18 deleted the word "minority’ fromclause 18(1) and the sane was
substituted by the words 'any section of the citizens". However, rest of the
cl ause as adopted by the Constituent Assenbly was retained. ause 18 (1),
(2) and (3) (a) & (b) were transposed in Article 23 of the Draft Constitution
of India. Article 23 of the Draft Constitution of India runs as under

Cul tural and Educational Rights

" 23. (1) Any section of the citizens residing in the territory of India or
any part thereof having a distinct |anguage, script and culture of its own
shal |l have the right to conserve the sane.

(2) No minority whether based on religion, comunity or |anguage shal

be discrimnated against in regard to the adm ssion of any person

bel onging to such nminority-into any educational institution nmaintained by
the State.

(3) (a) Al minorities whether based on religion, community or |anguage
shal | have the right to establish and adm nister educational institutions of
their choice

(b) The State shall not, in granting aid to educational institutions,

di scri m nate agai nst any educational institution on the ground that it is
under the nmanagenment of a minority, whether based on religion

conmuni ty or | anguage".

On 8.12.1948, the aforesaid draft Article 23 was placed before the

Constituent Assenbly.  Wen draft Article 23 was taken up for debate, Shr

M Anant hasayanam Ayyangar stated that for the words "no mnority"

occurring in clause 2 of draft Article 23, the words " no citizen or mnority"
be substituted. He stated thus:

"I want that all citizens should have the right to enter any public
educational institution. This ought not to be confined to mnorities. That
is the object with which | have noved this anendnment."

It is at that stage, Shri Thakur Dass Bhargava noved anendment No.
26 to anendrment No. 687. According to -him for anendment No. 687 of the
Li st of amendnent, the followi ng be substituted:

"No citizen shall be denied adm ssion into any educational institution
mai ntai ned by the State or receiving aid out of State funds on grounds
only of religion, race, caste, |anguage or any of them™

He further stated thus:

"Sir, | find there are three points of difference between this anendnent

and the provisions of the section which it seeks to anend. The first is to
put in the words "no citizen’ for the words 'no minority . Secondly that
not only the institutions which are nmaintained by the State will be included
init, but also such institutions as are receiving aid out of state funds.
Thirdly, we have, instead of the words " religion, conmunity or

| anguage", the words, "religion, race, caste, |anguage or_any of them"

Now, Sir, it so happens that the words "no minority" seek to differentiate
the minority fromthe mgjority, whereas you would be pleased to see that

in the Chapter the words of the heading are "cultural and educationa
rights”, so that the mnority rights as such should not find any place under
this section. Nowif we read clause (2) it would appear as if the mnority
had been given certain definite rights in this clause, whereas the nationa
interest requires that no ngjority also should be discrimnated against in
this matter. Unfortunately, there is in sonme matters a tendency that the
mnorities as such posses and are given certain special rights which are
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denied to the majority. It was the habit of our English masters that they
wanted to create discrimnations of this sort between the ninority and the
majority. Sonetimes the minority said they were discrimnated agai nst

and on other occasions the majority felt the same thing. This anendment
brings the mgjority and the mnority on an equal status.

In educational matters, | cannot understand, fromthe national point

of view, how any discrimnation can be justified in favour of a mnority or a
majority. Therefore, what this anmendnment seeks to do is that the mgjority

and the minority are brought on the sane level. There will be no

di scrimnati on between any menber of the minority or majority in so far as

admi ssion to educational institutions are concerned. So | should say that

this is a charter of the liberties for the student-world of the mnority and the
majority communities equally.

Now, Sir, the word "comunity" is sought to be renoved from

this provision because "community" has no neaning. |If it is a fact that the
exi stence of a community is determ ned by sonme conmon characteristic

and all communities are covered by the words religion or |anguage, then
"comunity" as such has no basis. So the word "comunity" is

nmeani ngl ess and the words substituted are "race or caste". So this
provision is so broadened that on the score of caste, race, |anguage or
religion no discrimnation can be all owed.

My submission is that considering the matter fromall the
standpoi nts, this anendnent is one which should be accepted unani nously
by this House".

After Dr. B.R Anbedkar gave clarification as to why the words "no
mnority" were deleted and its place "no section of the citizen" were
substituted in clause (1) of Draft Article 23. ~Arendnent as proposed by
Shri Thakur Dass Bhargava was put to notion and the sane was adopt ed.
Thus the word "minority’ was deleted and the same was substituted by the
word 'citizen’ and for the words "religion, comunity or |anguage", the
words "religion, race, caste, language or any of thenm were substituted.
Thus, Article 23 was split into twoArticles - Article 23 containing clause (1)
and clause (2) of Article 23 and sub-clauses (a) and (b) of clause (3) of
Article 23 was nunbered as Article 23-A Subsequently Articles 23 and
23- A becane Articles 29 and 30, respectively. Thus, Article 23, as
amended, became part of the Constitution on 9th Decenber, 1948.

The deliberations of the Constituent Assenbly show that initially Shr
K. M Minshi recomrended that citizens belonging to national - mnority in
the State whether based on religion or |anguage have equal rights with other
citizens in setting up and admini stering at-their own expense charitable,
religious and social institutions, schools and other educationa
establishnents with the free use of their |anguage and practice of their
religion for being incorporated in the proposed Constitution of India. This
was with a viewthat the nenbers of the mgjority comunity who are nore
in nunber nmay not at any point of tine take away the rights of mnorities to
establ i sh and admini ster educational institution of their choice. It was very
much clear that there was a clear intention that the rights given to mnorities
under Article 30(1) were to be exercised by themif the institution
established is adm nistered at their own cost and expense. It is for that
reason we find that no educational institution either mnority or magjority has
any common law right or fundanental right to receive financial assistance
fromthe government. Non-discrimnatory clause (2) of Article 30 only
provides that the State while giving grant-in-aid to the educationa
institutions shall not discrimnnate against any educational institution on the
ground that it is under the nanagement of a minority, whether based on
religion or |anguage. The subsequent deliberations of the Constituent
Assenbly further shows that there was thinking in the mnds of the franers
of the Constitution that equality and secul ari sm be gi ven paranount
i mportance while enacting Article 30(1). It is evident that amendnent
proposed by Shri Thakur Dass Bhargava which is now Article 29(2) was a
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consci ous deci sion taken with due deliberations. The Constituent Assenbly
was of the viewthat originally clause (2) of draft Article 23 sought to

di stinguish the mnority fromnmajority, whereas in the chapter the words are
"cultural and educational rights’ and as such the word 'minority’ ought not
to have found place in that Article. The reason for om ssion of words in
clause (2) of draft Article 23 was that mnorities were earlier given certain
rights under that clause where national interest required that no nenber of
majority al so should be discrimnated against in educational matters. It also
shows that by the aforesaid amendment discrinination between mnority and
majority was done away with and the anmendment has brought the minority

and majority in equal footing. The debate al so shows what was originally
proposed either in clause 18(2) or Art. 23(2). The debate further shows that
the post partition stage nenbers of the Constituent Assenbly intended to
broaden the scope of clause (2) of draft Article 23 and never wanted to
confine the rights onlyto the mnorities. The views of the nmenbers of the
Constituent Assenbly were that if any institution takes aid fromthe
government for establishing and adm nistering educational institutions it
cannot discrimnate while admtting students on the ground of religion, race
and caste., It nay be seen that by accepting the anmendnent proposed by Shr
Thakur Dass Bhargava, the scope of Article 29(2) was broadened i nasmuch

as the interest of minority - either religious or linguistic was secured and,
therefore, the intention of the framers of the Constitution for enacting clause
(2) of Article 29(2) was that once a mnority institution takes governnent
aid, it becones subject to clause (2) of Article 29.

It was then urged that if the intention of the franers of the
Constitution was to nake Article 30(1) subject to Article 29(2), the
appropriate place where it should have found place was Article 30(1) itself
rather than in Article 29 and, therefore, Article 29(2) cannot be treated as an
exception to article 30(1). There is no nerit in.the contention. It is earlier
noticed that clause (18) when was placed before the Constituent Assenbly
contai ned the provisions of Article 29(1)(2) and 30(1)(2) and all were
nunbered as clause 18(1) (2) (3)(a) (b). Again when clause (18) was
transposed in draft Article 23, Article 29(1)(2) and Article 30(1)(2) both
were together in draft Article 23. Shri Thakur Dass Bhargava’' s amendnent
whi ch was accepted was in relation to clause (2) of Article 23 which
ultimately has becone Article 29(2). It is for that reason Article 29(2) finds
place in Article 29.

It was also urged that if the franers of the Constitution intended to
carve out an exception to Article 30(1), they could have used the words
"subject to the provisions contained in article 29(2)" in the beginning of
Article 30(1) or could have used the expression "notwi'thstanding” in the
begi nning of article 29(2) and in absence of such words it cannot be held
that Article 29(2) is an exception to Article 30(1). Reference in this regard
was made to Articles 25 and 26 which contained qual ifying words. |In fact,
the structural argunent was based on the absence of qualifying words either
in Article 29(2) or 30(1). This argument based on structure of Articles 29(2)
and 30(1) has no nerit. In fact, it overlooks that the intention of the franers
of the Constitution was to confer rights consistent with the other nenbers of
society and to pronote rather than inperil national -interest. It nay be noted
that there is a difference in the | anguage of Articles 25 and 26. The
qual i fying words of Article 25 are "subject to public order, norality and
health and to the other provisions of this part". The opening words of
Article 26 are "subject to public order, norality and health". ~The absence of
words "to the other provisions of this part" as occurring in Article 25 in
Art.26 does not nean that Article 26 is over and above other rights conferred
in Part-111 of the Constitution. 1In The Durgah Conmittee, A mer & Anr.
vs. Syed Hussain Ali & Ors. 1962(1) SCR 383 and Til kayat Shr
CGovindlalji Mharaj vs. The State of Rajasthan & Os. 1964(1) SCR
561, it has been held that Article 26 is subject to Article 25 irrespective of
the fact that the words " subject to other provisions of this part" occurring in
Article 25 is absent in Article 26. For these reasons, it nmust be held that
even if there are no qualifying expressions "subject to other provisions of
this part" and "notw t hstandi ng anything" either in Article 30(1) or Article
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29(2), Article 30(1) is subject to Article 29(2) of the Constitution

There is another factor which shows that Article 30(1) is subject to
Article 29(2). If Article 29(2) is neant for the benefit of minority, there was
no sense in using the word 'caste’ in article 29(2). The word 'caste’ is
unheard of in religious mnority comunities and, therefore, Article 29(2)
was never intended by the franers of the Constitution to confer any
exclusive rights to the mnorities.

Al though Article 30(1) strictly may not be subject to reasonable

restrictions, it cannot be disputed that Article 30(1) is subject to Article
28(3) and al so general laws and the laws nade in the interests of nationa
security, public order, norality and the |ike governing such institutions wll
have to be necessarily read into Article 30(1). 1In that view of the matter the
decision by this Court in Rev. Sidhajbhai (supra) that under Article 30(1)
fundanental right conferred on nminorities is in ternms absolute is not borne

out of that Article. |It, therefore, cannot be held that the fundanmental right
guar anteed under  Article 30(1) is absolute in terms. Thus, looking into the
precedents, historical fact and Constituent Assenbly debates and al so
interpreting Articles 29(2) and 30(1) contextually and textually, the irrestible
conclusion is that Article 30(1) is subject to Article 29(2) of the
Constitution.

The question then arises for what purpose the celebrated Article 30(1)

has been incorporated in the Constitution if the linguistic or religious
mnorities who establish educational institutions cannot admit their own
students or are precluded fromadmtting nmenbers of their own communities
intheir own institution. It is urged that the rights under Article 30(1)
conferred on the mnorities was in return to mnorities for giving up demand
for separate electorate systemin the country. It is also urged that an
assurance was given to the mnorities that they would have a fundanenta

right to establish and adm ni ster educational institution of their choice and in
case the mnority cannot admit their own students or nenbers of their own
conmunity it would be breach of the assurance given to the mnorities.

There is no denial of the fact that in a denocracy the rights and interests of
mnorities have to be protected. In the year 1919, President WIson stated
that nothing is nore likely to disturb the peace of 'the world than the
treatnment which mght in certain circunstances be neted out to mnorities.
Lord Acton enphasized that the npbst certain test by which we judge

whet her a country is really free is the amount of security enjoyed by
mnorities. It is also not disputed that in the field of international |law in
respect of mnorities it is an accepted view that the mnorities on account of
their non domnance are in a vulnerable position in the society and in
addition to the guarantee of non-discrimnation available to all the citizens,
require special and preferential treatnment in their own institutions. The Sub-
Conmittee in its report to the Conm ssion on Human Rights reported thus:

"Protection of mnorities is the protection of non-dom nant groups, which,
while wishing in general for equality of treatnment with the majority, w sh
for a neasure of differential treatnment in order to preserve basic
characteristics which they possess and which distinguish themfromthe
majority of the population. The protection applies equally to individuals
bel ongi ng to such groups and w shing the same protection. It follows that
differential treatment of such groups or of individuals belonging to such
groups is justified when it is exercised in the interest of their contentnent
and the welfare of the community as a whole."

(cited in St. Xavier’'s College, (1974)1 SCC 717 at 798)

The aforesaid report was accepted by the Permanent Court of

International Justice in a case relating to mnority school in Al bania which
arose out of the fact that Al bania signed a Declaration relating to the position
of minorities in the State. Article 4 of the Declaration provided that al

Al bani an nationals shall be equal before the | aw and shall enjoy the sane
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civil and political rights without distinction as the race, |anguage or religion
Article 5 further provided that all Al banian nationals who belong to racial
religious or linguistic mnorities will enjoy the sane treatnent and security
inlaw and in fact as other Al banian nationals. In particular they shall have

an equal right to maintain, nanage and control at their own expense or to
establish in the future charitable, religious and social institutions, schools
and ot her educational establishments with the right to use their own

| anguage and to exercise their religion freely therein. Subsequently, the

Al bani an Constitution was anended and a provision was nade for

conpul sory primary education for all Al banian nationals in State school s

and all private schools were to be closed. The question arose before the

Per manent Court of International Justice as to whether Al banian

Government was right to abolish the private schools run by the Al bani an
mnorities. The Court was of the view that the object of Declaration was to
ensure that nationals belonging to the racial, religious or linguistic mnorities
shal |l be placed in every respect on a footing of perfect equality with other
nationals of the State. The second was to ensure for the mnority elenments
suitabl e nmeans for the preservation of their racial peculiarities, their
traditions and their national characteristics. These two requirenents were

i ndeed closely interlocked, for there would be no true equality between a
majority and a mnority if the latter were deprived of its own institutions and
were consequently conpelled to renounce that which constitutes the very

essence of its being a mnority. The Court was of the further view that

"there nust be equality in fact as well as ostensible |legal equality in the
sense of the absence of discrimnation in the words of the law. Equality in

| aw precludes discrimnation of any kind; whereas equality in fact may

i nvol ve the necessity of different treatnent in order to attain a result which
establ i shes an equilibrium between different situations."” (St. Xavier’s Coll eges
case - 1974 (1) SCC 717 (per Khanna, Mathew , JJ.).

Article 27 of the International Covenant on Civil and Political Rights
1966 (1 CCPR) guarantees mnority rightsin the follow ng terns:

“I'n those States in which ethnic, religious or linguistic mnorities exist
persons bel onging to such mnorities shall not be denied the right, in
conmmunity with the other nenbers of ‘their group, to enjoy their own
culture, to profess and practice their own religions or to use their own

| anguage. "

Prof. Francesco Capotorti in his celebrated study on'the Ri ghts of
Persons Bel onging to Ethnic, Religious or Linguistic Mnorities stated as
fol | ows:

"Article 27 of the Covenant nust, therefore, be placed in its proper

context. To enable the objectives of this article to be achieved, it is
essential that States shoul d adopt |egislative and adm nistrative nmeasures.
It is hard to imagi ne how the culture and | anguage of a group can be
conserved without, for exanple, a special adaptation of the educationa
system of the country. The right accorded to nmenbers of mnorities

woul d quite obviously be purely theoretical unless adequate cultura
institutions were established. This applies equally in the |inguisticfield,
and even where the religion of a minority is concerned a purely passive
attitude on the part of the State woul d not answer the purposes of article
27. However, whatever the country, groups with sufficient resources to
carry out tasks of this magnitude are rare, if not non-existent.” Only the

ef fective exercise of the rights set forth in article 27 can guarantee
observance of the principle of the real, and not only formal, equality of
persons belonging to nmnority groups. The inplenmentation of these rights
calls for active and sustained intervention by States. A passive attitude on
the part of the latter would render such rights inoperative.”

The Human Rights Committee functioning under the Qptiona
Protocol of ICCPR in its General Comment adopted by the Committee on
06th April, 1994 stated thus:
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"The Conmittee points out that Article 27 establishes and

recogni zes a right, which is conferred on individuals bel onging
to mnority groups and which is distinct from and additional to,
all the other rights which, as individuals in comopn with
everyone else, they are already entitled to enjoy under the
Covenant . "

Fromthe aforesaid report it is clear that in certain circunstances rights
conferred to minority groups are distinct fromand additional to, all the other
rights which as an individuals are entitled to enjoy under the covenant. The
political thinkers have recognised the inportance of mnority rights as well
as for ensuring such rights. According to themthe rights conferred on
linguistic or religious mnorities are not in the nature of privilege or
concession, but their entitlenment flows fromthe doctrine of equality, which

is the real de facto equality. Equality in |aw precludes discrimnation of any
ki nd, whereas equality in fact may involve the necessity of different

treatment \in order to-attain a result which establishes equilibrium between
different situations. Were thereis a plurality in a society, the object of |aw
shoul d be not to split the minority group which nakes up the society, but to
find out political, social and legal neans of preventing themfromfalling
apart and so destroying the society of which they are nenbers. The attenpt
shoul d be made to assinilate the mnorities with mgjority. It is a matter of
common know edge that in-some of the denmpcratic countries where mnority

rights were not protected, those denocracies acquired status of theocratic
St at es.

In India, the franmers of the Constitution of India with a viewto instil

a sense of confidence and security in the mnd of mnority have conferred
rights to themunder the Constitution. One of such rights is enbodied in
Art.30 of the Constitution. Under Art.30 the minorities either linguistic or
religious have right to establish and adm nister educational institutions of
their choice. However, under the Constitution every citizen is equal before
law, either he may belong to mnority group or minority comunity. But

right conferred on minority under Article 30(1) would serve no purpose

when they cannot admit students of their own comunity in their own
institutions. In order to make Article 30(1) workabl e and meani ngful, such
rights nust be interpreted in the nanner in which they serve the mnorities
as well as the nandate contained in Article 29(2). Thus, where mnorities
are found to have established and adninistering their own educationa
institutions, the doctrine of the real de facto equality has to be applied. The
doctrine of the real de facto equality envisages giving a preferentia
treatnment to nenbers of minorities in the matter of adm ssion in their own
institutions. On application of doctrine of the real de facto equality in such a
situation not only Art.30(1) would be workabl e and neani ngful, but it would
al so serve the mandate contained in Art.29(2). Thus, while naintaining the
rul e of non-discrimination envisaged by Art. 29(2), the mnorities should
have also right to give preference to the students of their own comrunity in
the matter of admission in their own institution.. Oherw se, there would be
no meani ngful purpose of Art. 30(1) in the Constitution. True, the receipt of
State aid nmakes it obligatory on the minority educational institution to keep
the institution open to non-mnority students w thout discrimnation on the
speci fied grounds. But, to hold that the receipt of State aid conpletely
disentitles the managenent of mnority educational institutions from

adm tting students of their community to any extent wll be todenude the
essence of Art. 30 of the Constitution. 1t is, therefore, necessary that
mnority be given preferential rights to adnmit students of their own
conmunity in their own institutions in a reasonabl e nmeasure otherw se there
woul d be no meani ngful purpose of Art.30 in the Constitution

Article 337 of the Constitution provides that grants or governnment aid

has to be given to the Anglo-Indian institution provided they admt 40% of
menbers from other conmunity. Taking the clue fromArticle 337 and

spirit behind Art.30(1) it appears appropriate that mnority educationa
institutions be given preferential rights in the matter of admi ssion of children
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of their comunity in their ow institutions while admtting students of non-
m norities which, advisedly, may be upto 50% based on inter se nerits of

such students. However, it would be subject to assessnent of the actua

requi renment of the minorities, the types of the institutions and the courses of
education for which adm ssion is being sought for and other relevant factors.

Bef ore concluding the matter, it is necessary to deal with few nore
aspects which relate to the regulatory nmeasures taken by the governnent
with regard to governnent aided minority institutions. In that connection
the State nmust see that the regulatory nmeasures of control of such institutions
shoul d be m ninmum and there should not be interference in the internal or
day-to-day working of the managenent. However, the State would be
justified in enforcing the standard of education in such institutions. |In case
of minority professional institutions, it can also be stipulated that passing of
conmon entrance test held by the State agency is necessary to seek

admi ssion. It is for the reason that the products of such professiona
institutions are not only going to serve the mnorities but also to nmajority
conmuni ty. So faras the redressal of grievances of staff and teachers of

mnority ‘institutions are concerned, a nechanismhas to be evolved. Past
experi ence shows that setting up a Tribunal for particular class of enployees
i s neither expedi ent nor conducive to the interest of such enployee. In that
view of the matter, each District Judge which includes the Addl. District
Judge of the respective district be designated as Tribunal for redressal of
the grievances of the enployee and staff of such institutions.

Anot her question that arises in this connection as to on what grounds

the staff and teachers, if aggrieved, can challenge the arbitrary decisions of
the managenent. One of the | earned senior counsel suggested that such

deci sions be tested on the grounds avail able under the |abour |aws.

However, seeing the nature of the nminority institutions the grounds avail able
under | abour laws are too wi de and it woul d be appropriate if adverse

deci sions of the Managenent are tested on grounds of breach of principles

of natural justice and fair play or any regulation nade in that respect.

Subj ect to what have been stated above, | concur wth'the judgnent of
Hon’ bl e the Chief Justice.




