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Leave granted in SLP/ No. CC 6293/02 & SLP No.

CC 6307/02. In the connected appeal s, | eave has al ready been
granted. Al these matters rai sed comrmon question of |aw and
facts, hence, have been cl ubbed together

The West Bengal Electricity Regul atory Comm ssion (the
Conmi ssion) by an order dated 7.11.2001 determ ned the tariff
for the sale of electricity by the Calcutta Electricity Supply
Conpany Ltd. (the Conpany) for the years 2000-2001 and
2001- 2002. Bei ng aggri eved by the said determi nation of tariff,
the Conpany preferred an appeal before the H gh Court of
Cal cutta under Section 27 of the Electricity Regul atory
Conmi ssions Act, 1998 (the 1998 Act). The Hi gh Court by the
i mpugned judgnent has all owed the appeal of the Conpany by
itself re-determining the tariff and enhancing the same. It is
agai nst this judgnent of the H gh Court the above civil appeals
are preferred.

C. A. No. 4037 of 2002 is preferred by the Comm ssion
specifically contending that the Conmi ssion is not chall enging
the tariff fixed by the High Court in its appellate jurisdiction. It
contends that it was aggrieved by the interpretation by the Hi gh
Court of some of the provisions of the 1998 Act as also the
High Court’s finding in regard to the validity of the Regul ations
and the procedure to be followed in fixing the tariff which
findings, according to the appellant, would nmake t he
Conmi ssi on nugatory and defeat the very object of the 1998
Act .

C. A No. 4047 of 2002 is filed by the Bharat Chanber of
Conmer ce agai nst the order made by the Hi gh Court dated
23.4.2002, whereby the High Court rejected the application
filed by the appellant, seeking the recusal of the Judges from
hearing the appeal on the ground of bias.

C. A No. 4048 of 2002 is filed by the same appellant as
in C A No.4047/ 02, against an order nade by the Hi gh Court
on 7.5.2002, whereby the H gh Court declined to hear the
argunents of the appellants on merits, on the ground that the
sai d appellants were not entitled to be heard by the H gh Court,
because of the objections raised by the said appellants
attributing bias to the Judges.

C. A No. 4049 of 2002 and ot her connected appeals are
filed by the appellants who are aggrieved, not only by the order
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of their non inpleadnent, but also by the final order of the

H gh Court dated 7-14/5/02, by which the Hi gh Court set aside
the tariff fixed by the Commi ssion and re-fixed and enhanced

the tariff.

The first argunent addressed on behal f of nost of the
appel l ants before us was in regard to bias. It was seriously
contended on behal f of these appellants that the Learned Judges
who constituted the Appellate Bench ought to have recused
thensel ves from hearing the appeal, since the appellants had a
reasonabl e apprehensi on of bias being entertained by those
Judges who constituted the Bench. They al so contended t hat
their apprehension as to the bias of the Bench stands established
fromcertain observations made in the inpugned judgnent of
the H gh Court. The | earned counsel representing the
respondent conpany, have with equal vehenmence opposed the
argunent of the appellants-in regard to bias. Be that as it may,
all parties before us have unaninmously contended that the basic
i ssues /i nvolved in these appeals would arise frequently not only
between the partiesto this case and in the Calcutta H gh Court,
but al so ‘all" over I ndia and since as of now there is no
aut horitative pronouncenent of this Court on the questions
whi ch arise in these appeals, therefore, we should finally decide
these issues, whatever be our findings on the question of bias.

In this background, we have deci ded to consider the
guestion of bias as the |last question to be decided, that too, only
i f need be.

For deciding the issues that arisein these appeals, it is
necessary to have a look at the various enactnents whi ch have
direct bearing on these issues.

The Indian Electricity Act, 1910 (the 1910 Act), was
enacted with a view to nmake an i nprovenent on the then
existing legislation controlling the generation, transm ssion and
supply of electricity in this country. Qut of the various
provisions of this Act, we need only refer to Clause Il of the
Schedul e to the 1910 Act, which read with Section 3(2)(f) of
this Act, makes it obligatory for alicensee to followthe
procedure as to the audit of the licensee’s accounts which, inter
alia, requires the same to be audited by such persons as the
State CGovernnent nay appoint or approve in that behal f. Thus,
the 1910 Act has mamde the auditing of the accounts of a
i censee a statutory requirenent. This statutory requirenent
continues to operate inspite of subsequent enactnents.

By the introduction of the 1948 Act, the | egislature has
sought to rationalise the provisions pertaining to supply of
electricity and to take nmeasures conducive to el ectrica
devel opnent. Wiile enacting the same, the |egislature was of
the opinion that within the framework of 1910 Act, it was not
possi bl e to have a coordi nated devel opment of electricity in
India on a regional basis. Hence, it was necessary that the
appropriate Governnment should be vested with the necessary
| egi slative powers, to |ink together the supply and transni ssion
of electricity to various parts of the country, by introducing a
system known as the "grid systeni. Wth this view the 1948
Act in Section 57 mandated that the provisions of Schedule Vi
shal | be deemed to be incorporated in the licence of every
i censee subject to the exception provided therein. Section 57A
has provided for the constitution of a "Rating Comrittee" to
oversee the procedure adopted by the licensee while fixing the
tariff. Schedule VI to the 1948 Act |ays down the principles to
be followed in fixing the electricity tariff so far as the |icensee
is concerned. It is to be noticed herein that the said Schedul e
provi des for self-assessnment of the tariff by the |icensee
hinmsel f, following the principles laid down in the said
Schedul e. These are the principal Sections in the 1948 Act
whi ch have a bearing on the question of fixation of tariff by the
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l'i censee.

By the introduction of the 1998 Act, the Parlianent
brought about some inportant changes fromthat which was
provided in the 1948 Act. It is seen fromthe Statenent of
nj ects and Reasons of the 1998 Act that the Parlianent
noticed that there was |lack of a rational retail tariff. It also
noticed that anong other defects there were high | evel cross
subsi di es, |ack of power planning and operation, inadequate
capacity, neglect of the consuner, limted involvenment of the
private sector’s skill and resources and the absence of an
i ndependent regul atory authority.

Section 3 of the 1998 Act provides for the establishnment
and incorporation of a Central Electricity Regulatory
Conmi ssion, while Section 17 of the said Act provides for a
simlar Conm ssion for the State. This section provides that the
State Commi ssi on shoul'd consist of not nore than 3 nenbers
i ncl udi ng the Chairperson. It also provides that the Chairperson
and the menbers of the State Comm ssion, anong other things,
shal | be persons who have adequate know edge of, and capacity
in dealing with problens relating to engineering, finance,
conmer ce, -econoni cs, | aw or nanagenent. These nenbers of
the State Commi ssion are to be selected by a Sel ection
Conmittee constituted by the State Governnent under Section
18 of this Act. The nenbers of the said Selection Conmittee
consists of, a person who has been a Judge of the Hi gh Court,
the Chief Secretary of the State concerned and the Chairperson
or a menber of the Central Electricity Regulatory Authority.

The said section also fixes a tinme schedul e by which the
vacancy in the office of the State Conm ssion should be filled
up. Section 19 of this Act provides for termof office and
service conditions of the nenbers of the State Comm ssion
whil e Section 20 provides for a special procedure for the
renmoval of menbers of the State conmission which will have

to be done by the Government on the ground of proved

m sbehavi our, after the H gh Court on reference being nmade to
it by the Governor, has reported that the menber concerned
ought to be renoved on such ground of proved m sbehavi our

The qualification of the menbers of the State Conmi'ssion as
required under the Act, as also the nethod of their appointnent
and conditions of their service, including the protection given to
themin reference to their renoval and disqualification from
hol di ng subsequent office, clearly shows that the State

Conmi ssion under the Act is constituted as a high power expert
conmittee with autononous authority and is expected to
function independently.

Section 22 of the Act enunerates the functions of the
Conmi ssion. The nost inportant function to be noticed in this
Section, at |least so far as these appeals are concerned, is the
power of the Comm ssion to determne the tariff for electricity,
be it wholesale, bulk, grid or retail. This determ nation of tariff
under the Act will have to be nmade in the manner provided in
Section 29 of the said Act. Section 22(1)(d) obligates the
Conmi ssion to pronote conpetition, efficiency and economny
inthe activities of the electricity industries to achieve the
obj ects and purposes of this Act.

Section 26 enpowers the Comrmi ssion to authorise any
person as it deens fit to represent the interest of the consuner
in all the proceedings before it.
Section 27 of the 1998 Act provides for an appeal to the
Hi gh Court, by any person aggrieved by any decision or order
of the State Conmission. It lays down that no appeal or
revision would lie to any other court.

Section 29 provides for deternination of the tariff by the
State Commi ssion. Since the interpretation of this Sectionis a
maj or bone of contention between the parties in these appeals, it
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is necessary for us to reproduce the sane in its entirety.

"29. Determnation of tariff by State

Conmi ssion. (1) Notwi thstandi ng

anything contained in any other |aw, the

tariff for intra-State transm ssion of
electricity and the tariff for supply of
electricity, grid, wholesale, bulk or retail, as
the case may be, in a State (hereinafter
referred to as the "tariff"), shall be subject to
the provisions of this Act and the tariff shal
be deternmi ned by the State Comm ssion of

that State in accordance with the provisions

of this Act.

(2) The State Commi ssion shall determ ne

by regul ations the ternms and conditions for
the fixation of tariff, and in doing so, shal
be gui ded by the follow ng, nanely :--

(a) the principles and their applications
provi ded in Secs. 46, 57 and 57-A of ‘the
Electricity (Supply) Act, 1948 (54 of 1948)
and the Sixth Schedul e thereto;

(b) in the case of /the Board or its successor
entities, the principles under Sec. 59 of The
Electricity (Supply) Act, 1948 (54 of 1948);

that the tariff progressively reflects the
cost of supply of electricity at an adequate
and i nproving | evel of efficiency;

(d) the factors which woul d encourage
efficiency, econonical use of the resources,
good perfornmance, optimuminvestments,

and other matters which the State
Conmi ssi on considers appropriate for the
purposes of this Act;

(e) the interests of the consuners are

saf equarded and at the same tine, the
consumers pay for the use of electricity ina
reasonabl e manner based on the average cost

of supply of energy;

(f) the electricity generation, transm ssion
di stribution and supply are conducted on
commer ci al principl es;

(g) national power plans fornulated by the
Central Covernment.

(3) The State Comm ssion, while
determning the tariff under this Act, shal
not show undue preference to any consuner
of electricity, but nay differentiate
according to the consuner’s | oad factor,
power factor, total consunption of energy
during any specified period or the tinme at
which the supply is required or the

geogr aphi cal position of any area, the nature
of supply and the purpose for which the
supply is required

(4) The hol der of each licence and ot her
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persons including the Board or its successor

body authorised to transmt, sell, distribute
or supply electricity whol esal e, bulk or
retail, in the State shall observe the

nmet hodol ogi es and procedures specified by
the State Commi ssion fromtinme to tinme in
cal cul ati ng the expected revenue from
charges which he is pernitted to recover and
in determining tariffs to collect those
revenues.

(5) If the State Governnent requires the
grant of any subsidy to any consuner or
class of consuners in the tariff determ ned
by the State Comm ssion under this Section
the State Governnent shall pay the anount
to conpensate the person affected by the
grant of subsidy in the manner the State
Conmi ssion may direct, as a condition for
the licensee or any other person concerned
to inplenent the subsidy provided for by
the State Governnent.

(6) Notwi t hstandi nganyt hing contai ned in
Secs. 57-A and 57-B of ‘the Electricity
(Supply) Act, 1948 (54 of 1948) no rating
conmittee shall be constituted after the date
of comrencerent of this Act and the
Commi ssi on shall secure that the licensees
conply with the provisions of their |icences
regardi ng the charges for the sale of
electricity both wholesale and retail and for
connections and use of their assets or
systens in accordance with the provisions of
this Act."

It is to be seen that this Section provides for the
nmet hodol ogy to be foll owed by the Conmmission in
determination of the tariff.

Section 37 of the Act requires the Comm ssion to ensure
transparency while exercising their powers and di scharge of
their functions.

Section 49 of the Act gives overriding effect over this

Act to only two other enactnents, nanely, the Consumer
Protection Act, 1986 and the Atom c Energy Act, 1962. Wile
Section 52 gives overriding effect to the provisions of the 1998
Act, notwi thstandi ng anything i nconsistent therewith, in any
enactment other than this Act.

Section 57 enpowers the State Governnment to make

rules which will have to be notified in the Oficial Gazette.
Section 58 enpowers the Comm ssion to nake

Regul ati ons, which al so have to be notified in the Oficia
Gazette and the Regul ati ons have to be consistent with the Act
and the Rules. Sub-section (2) of Section 58 in C ause (d),
specifically provides that the Commi ssion is enmpowered to
make Regul ations, providing for the manner in which charges
for energy may be determ ned under sub-section (2) of Section
29.

Section 59 obligates that the rules and regul ati ons nmade

under this Act have to be placed before the Houses of the
Legislature. It is not in dispute that the rules franed by the State
of West Bengal, as also the regulations framed by the State
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Conmi ssi on have been placed before the |egislature as required
under Section 59 of the Act.

The State of West Bengal exercising the power under

Section 57 of the 1998 Act enacted the West Bengal Electricity
Regul at ory Conmi ssi on (Appoi ntment of Chairperson and

Menbers Functions, Budget and Annual Report) Rules, 1999
(hereinafter called the Rules). Rule 4 of the said Rul es provides
for the procedure to be adopted by the Conmi ssion in the
proceedi ngs before it. Sub-rule 1 of the said Rul e mandates
that before fixing the tariff, the Conm ssion shall notify its
intention in this behalf in |eading newspapers of Wst Benga
and shall hold public hearing for the purpose.

In exercise of its power under Section 58 of the 1998

Act, the State Conmi ssion herein has franed the West Benga

El ectricity Regul atory Comm ssion (Conduct of Business)
Regul ati ons, 2000 (the Regulations). Regul ation 18 t hereof
provides for the Conmi ssion to pernmit an association or other
bodi es corporate, or any group of consuners to participate in
any proceedi ng before the Conmi ssion. It also enpowers the
Conmi ssion to control the nature and extent of participation of
these groups before the Comm ssion. Regul ati on 19 t her eof

provi des for recognition of associations, groups, forums or
body corporate or registered consuner associations for the

pur pose of representation before the Conm ssion

Regul ation 24 provides for the coramat the neeting of

the Conmmi ssion. Regulation 30 provides for service of notices
whi ch in sub-clause (d) includes the service of notice through
publication in newspapers.

Regul ation 31 and 32 provides for the manner in which

the Commi ssion could regulate the filing of the pleadings as
al so the nethod of hearing.

Havi ng noted the various salient features of the 1998 Act,

we will now consider the nmanner in which the inmpugned tariff
has been determined by the State Conmm ssion in the instant
case.

The Conmi ssion while fixing the tariff for the years

2000- 2001 and 2001-2002, called for objections/

representations from persons concerned, through newspaper
publications. Pursuant to the sane, it heard the Conpany,

associ ation or group of consumers in the proceedi ngs before it.
It had al so appointed the Administrative Staff College of India
(ASCI) as its Consultant.

The Conmi ssion before which the Conpany had filed its

application for fixing of tariff for the year 2002-2003, did not
entertain the said application, on the ground that the sane was
bel ated. But on the Conpany’s application for theyear 2000-

01, the Comm ssion after hearing the parties and taking into
consi deration other materials on record, including the report of
the consultants, fixed the tariff for the said year @Rs. 3.39 per
unit, which is an increase of 1.5 per cent on the rate of tariff of
the Conpany for the previous year. The Conm ssion al so fixed

Rs. 3.41 per unit for the year 2001-2002. While so deternining
the tariff, the Conm ssion followed the provisions of the 1998
Act and the regulations framed by it.

Bei ng aggrieved by the said determination of tariff, the

Conpany, as stated above, preferred the statutory appeal before
the Hi gh Court, naking the Conmi ssion al one the respondent.

The High Court while rejecting the inpleadnment application of

the appel | ant - organi sati ons, proceeded to re-fix the tariff by
only following the principles of Schedule VI to the 1948 Act

and to the exclusion of other requirenments of Section 29 of the
1998 Act. In the said process it re-fixed the average tariff for
the year 2000-01 at Rs.3.96 per unit and at Rs.4 per unit for the
year 2001-02. In the course of its judgnent, the Hi gh Court also
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cane to the conclusion that the regulations franmed by the

Conmi ssion, especially the ones pertaining to the right of the
consunmers to be heard in the proceedi ngs, as al so applications
of the principles to be followed in determning the tariff, were
contrary to law and directed in no uncertain terns that these
regul ations will have to be nodified to bring themin

conformity with its observations in the judgnent, and further
stated that failure to do so might result in the invocation of the
H gh Court’s power under the Contenpt of Courts Act. In

deciding the validity of the regulations, the H gh Court
proceeded on the basis that while entertaining the power of
appeal under Section 27 of the 1998 Act, it also has the power
vested in it under Article 226 and 227 of the Constitution of
India. It also held that the non-obstante clause found in Section
29 of the 1998 Act and the other overriding provisions found in
the 1998 Act could not cone in the way of the application of

the VI Schedule to the 1948 Act- al one, while determ ning the
tariff by the Conm ssion. On factual aspects, it reversed many
of the findings of the Conm ssion to which separate reference
wi Il be nade by us when we take up those issues for
consi der ati on.

It is against this judgment of the H gh Court, various
appeal s have been fil ed.

In these appeal s the appel |l ants have questioned each and
every finding of the H gh Court, bothinregard to the
interpretation of the provisions of the 1998 Act nd the 1948
Act, as also the factual findings given by the Hi gh Court in
regard to various heads of accounts either accepted or rejected
by the High Court in the process of re-determning the tariff.
At one point of time we thought it appropriate to decide
the legal issues pertaining to interpretation of the statutes al one
and to renit the matter back to the Conmi'ssion to reconsider
the factual issues, to be determined by the Comm ssion in the
[ight of our findings on the Iegal issues. However, after hearing
the parties at length, we thought (that the ends of justice would
be served if we could finally decide all the inmportant issues
arising in these appeals and thereafter to renit the matter to the
Commi ssion only, to apply those principles and recalcul ate the
tariff on the basis of our findings and directions given in these
appeals. It is in this light that we w ||l now endeavour to settle
the questions involved in these appeals.
Locus st andi

One of the inportant issues which arises for our
consideration in these appeals is as to the | ocus standi of the
consumers before the Conmission in its proceedings, as al so
before the H gh Court in an appeal under Section 27 of the
1998 Act. The Commi ssion in the proceedings before it, issued
a newspaper publication calling upon the persons to appear and
file objections in case they were interested in the proceedi ngs
before it. Pursuant to the said publication, it is stated that a
nunber of organisations including sone of the appellants
herein, representing sections of the consuners, appeared and
filed their objections and submtted their argunents which were
taken note of by the Commission in the proceedi ngs before it.
This was not objected to by the respondent conpany. As
noti ced above, the respondent conpany being aggrieved by the
final order of fixation of tariff by the Comm ssion preferred the
statutory appeal before the Hi gh Court. To the said appeal, may
be for reasons of conveni ence, the respondent conpany
i npl eaded only the Conmmission as a party respondent, but the
High Court in the initial stage thought it appropriate to issue a
public notification of the filing of the appeal and called upon
the interested parties to represent thensel ves before it. Pursuant
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to the said publication, some of the organisations representing
consuners sought inpleadnent before the Hi gh Court.

However when the matter came up for final hearing the
applications of these consumer organi sations were rejected by
the Hi gh Court hol ding that the Conm ssion does not have the
power to issue indiscrimnate notice to the consuners or for
hearing them It also held that the advertisenments published in
this regard as per the Conmi ssion’s regul ations as al so the
advertisements issued by the Hi gh Court in the appeal were al
on an erroneous view that the 1998 Act envi sages such
procedures.

The question, therefore, for our consideration is whether
the consuners have a legal right or not to be heard in the
proceedi ngs before the Comm ssion under Section 29(2) of the
1998 Act, as also in an appeal under Section 27 of the said Act.
The High Court in the course of its judgnent has negatived this
right to the consuners, primarily on the ground that permtting
a | arge nunber of consuners who in the instant case are to the
extent of /17 l'acs woul d anmount to an indiscrimnate
representation. It observed that permtting such |arge scale
interference in the proceedi ngs would lead to absurdity. It also
held that nornmally a rate payer is not heard before such a rate is
fixed on the basis of public policy. In support of this
concl usion, the H gh Court relied upon the procedure for fixing
the rate of incone-tax wherein a tax-payer had no such say in
such fixation of the rate of income-tax. It al so observed in the
course of the judgnment that the rates to be fixed cannot be
opposed by consumers by observing as follows :

" The rates of the consuners cannot be

af fected by a general public clamour of the
sort, that the rates are too high, that the
CESC accounts are in no way reliable, that
they cannot be | osing noney, when they are
earning so rmuch. That, this organisation in
Munbai, or that concern of the Tatas, is
doi ng so nuch better, that in the sane State
i n another area of supply, another Conpany
is managing with such low rates; this sort
general ’'newspaper’ objection has no place
in any court of law or a Tribunal which does
something to affect the legal rights and
liabilities of Conmpanies and citizens. "

Such objections according to the learned Judges are
irrelevant for the purpose of granting a right of hearing to the
consumers. While discussing this question, the H gh Court also
came to the conclusion that since the procedure |aid down in
Schedule VI to the 1948 Act is the sole consideration for the
purpose of fixation of tariff and Schedul e VI not having
contenpl ated any role to be played by the consuners, the sane
procedure should be followed even in regard to fixatioon of tariff
under the 1998 Act, which would mean that the consumers have
no say whatsoever in the fixation of tariff. The court also held
that if at all any representation of the consuners is permssible,
the sanme should be done only in accordance with Section 26, by
t he Conmi ssion recognising a particular consuner association
to represent them Even in this regard, the Hi gh Court
expressed sone doubt because an organi sation chosen to
represent the consumers by the Conm ssion may not be
acceptabl e to another section of the consuners and, therefore,
inreality, such recognition of a particular organisation by the
Comm ssion woul d al so be futile.
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Lear ned counsel appearing for the appellants have very
strenuously contended that this view of the H gh Court is
whol | y unsust ai nabl e. They contend that under the various
provi sions of the Act, rules and regul ati ons, the Parlianment
either directly or by subordinate |egislation has conferred the
right of representation on the consuners and it is not open to
the H gh Court to negative such statutory right. Though, |earned
counsel representing the respondent conpany had stated before
the H gh Court that the conpany had no objection to the
i mpl eadnent of the consumers either before the Conmi ssion or
before the Hi gh Court, still tried to justify the finding of the
H gh Court before us.

Havi ng consi dered the finding of the H gh Court, we are
of the opinion that though generally it is true that the price
fixation is in the nature of a legislative action and no rule of
natural justice is applicable, (See Shri Sitaram Sugar Conpany
Ltd. & Anr. etc. v. Union of India & Os. [1990 3 SCC 223,
para 45]), the said principle cannot be applied where the statute
itself has provided a right of representation to the party
concerned. Therefore, it will be our endeavour to find out
whet her, as contended by | earned counsel for the appellants, the
statute has provided such aright to the consuners or not.

Wil e considering this question, it is relevant to notice
that so far as the 1948 Act is concerned, the consumers had no
such specific right. But we notice that the 1998 Act brought
about a substantial change in the manner in which the
determ nation of tariff has to be made. It not only took away the
right of the licensee or a utility to determine the tariff, but also
conferred the said power on the Conm ssion. This was done
because one of the prinmary objects of the 1998 Act was to
create an independent regulatory authority with the power of
deternmining the tariff, bearing innnd the interests of the
consumers whose rights were till-then totally neglected. The
fact that the Conm ssion was obligated to bear in mnd the
interests of the consunmers is also indicative of the fact that the
Conmi ssion had to hear the consumers in regard to fixation of
tariff. This right of the consunmers is further supported by the
| anguage of Section 26 of the Act, which specifically mandates
the Commi ssion to authorise any person-as it deens fit to
represent the interest of the consuners inall proceedi ngs before
it. If the above provision of the Act is read in conjunction with
Sections 22 and 29 read with Section 58(2)(d) of the 1998 Act,
it is clear that the Comm ssion while framng the regulations
nmust keep in nmind the interests of the consuners for the
purpose of determning the tariff. At this stage, it may be
worthwhile to notice the mandate of the Parliament in Section
37 of the 1998 Act to the Commi ssion that the Comm ssion
shoul d ensure transparency while exercising its powers and
di scharging its functions which also indicates that the
proceedi ngs of the Conmi ssion should be public which, in
itself, shows participation by interested persons. That apart, the
State of West Bengal in exercise of its power under Section 57
of the Act has enacted the West Bengal Electricity Regulatory
Conmi ssi on (Appoi ntment of Chairperson and Menbers
Functions, Budget and Annual Report) Rules, 1999. In the said
rule under Rule 4 the State Governnent has provided that the
Conmi ssi on before taking any decision on the rates of tariff
must notify its intention in this behalf, in |eading newspapers of
West Bengal and hold public hearing for the said purpose
(enphasis supplied). Even the Conmi ssion under the power
conferred on it in Section 58 of the Act, has framed the West
Bengal Electricity Regul atory Conmission (Conduct of
Busi ness) Regul ations, 2000 as amended by Regul ati ons dated
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3.2.2000, wherein, under Regulation 18 the Conm ssion, can
permt an association or other body corporate or any group of
consuners to participate in any proceedi ngs before the
Conmi ssi on, on such terns and conditions, including, in regard
to the nature and extent of participation as the Comm ssi on nay
consi der appropriate. The Conm ssion under Regulation 19 is

al so empowered to notify a procedure to association, groups,
forunms or body corporates or registered consuner associations,
for the purpose of representati on before the Comm ssion. These
Regul ati ons al so provide for the procedure for the filing of
affidavits, pleadings, service of notice and the right of
participation. Under Regul ation 32 the nmanner of hearing

before the Conmission is also provided for. These rules and
regul ations franed by the State Government and the

Conmi ssion will have tobe placed before the State |egislature
under Section 59 of the 1998 Act. Thus, these rules and
regul ati ons have the necessary statutory force. A conbi ned
readi ng of these provisions of the Act, rules and regul ati ons,
clearly shows that the statute has unequivocally provided a right
of hearing/representation to the consuners, though the manner

of exercise of such right i's to be regul ated by the Conmi ssion
This right of the consumers is neither indiscrimnnate nor

unregul ated as erroneously held by the H gh Court. It is true
that in Calcutta the respondent conpany supplies energy to
nearly 17 | acs consuners, but the statute does not give

i ndividual rights to every one of these consunmers. The sane is
controll ed by the Regul ations. Therefore, the question of

i ndi scrinminate hearing as held by the Hi gh Court will not arise.
That apart, when a statute confers a right which is in conformty
with the principles of natural justice, in our opinion, the sane
cannot be negatived by a court on an inaginary ground that

there is a likelihood of an unmanageabl e hearing before the
forum concerned. As noticed above, though nornally price
fixation is in the nature of a |legislative function and the
principles of natural justice are not normally applicable, in
cases where such right is conferred under a statute, it becomes a
vested right, conpliance of which becones nandatory. Wile

the requirenent of the principles of natural justice can be taken
away by a statute, such a right when given under the statute
cannot be taken away by courts on the ground of practica

conveni ence, even if such inconveni ence does in fact exist: In
our opinion, statute having conferred a right on the consuner - to
be heard in the matter pertaining to deternination of the tariff,
the Hi gh Court was in error in denying that right to the
consuners. Consequently, the right of the consuner to prefer an
appeal under Section 27 of the 1998 Act to the H gh Court is
simlar, if they are in any manner aggrieved by any order nade
by the Comm ssion. Alternatively, if the conpany is an

aggrieved party and if it prefers an appeal, then it has to nmake
such of those consuners who have been heard by the

Conmi ssion, as party respondent, and such consunmers -wil |

have the right of audience before the appellate court. In the

i nstant case, none of the consuners/consuner organi sations

who were allowed to participate in the proceedi ngs by the

Conmi ssi on have been nmde parties to the appeal. Therefore,

the H gh Court ought to have inpl eaded and heard the
consumer - appel | ants herein.

Vires of the Regul ations :

The High Court in the course of its judgnent has held
that the Conmission by fram ng Regul ati ons 25 and 31(4) has
permtted indiscrimnate representation of the consuners before
it which is not contenplated under the Act. In the said view of
the matter, it had directed the Conm ssion to suitably amend
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these regulations to bring themin conformty with its judgnent.
There is also a threat to the Cormission that if it fails to do so,
it may have to face contenpt of court proceedings.

The question for our consideration is whether the Hi gh
Court sitting as an appellate court under Section 27 of the Act
has the jurisdiction to go into the validity of the Regul ations
franed under the Act and if so, factually the Regul ations as
found by the Hi gh Court are contrary to the statute.

The High Court while considering the validity of the
Regul ati ons came to the conclusion that the 1998 Act does not
contenpl ate hearing of the consurmers, and also that the
Conmi ssion’s Regul ati ons have conferred an indiscrimnate
ri ght of hearing on the consumers. W do not think that these
findings of the H gh Court can be justified. Wile discussing
the right of the consumer to be heard (locus standi), we have
already held that the 1998 Act has both expressly and inpliedly
conferred such right of hearing on the consunmers. Proceeding
on that basi's we now consi der whet her the Regulations franed
by the Comm ssion, in any manner, confer an indiscrimnate
ri ght of hearing. The Conmission in exercise of its power under
Section 58 of the 1998 Act has framed the regul ati ons keepi ng
in mnd the mandate of the Act. In Regulations 18, 19, 24, 25
and 31(4) the Commi'ssion has evol ved a procedure by which it
could restrict the nunber of representations as also the nethod
to be followed in the proceedings before it which includes the
restriction on hearing. Regulations 18 and 19 require the
Conmm ssion to recogni se such associations or other bodies of
consunmers which in its opinion, should be permtted to appear
bef ore the Conmi ssion. The said Regul ati ons al so enpower the
Conmi ssion to regulate the nature and extent of participation
by such groups. Regulation 31(4)(ii) and (iii) also enmpower the
Conmi ssion to control the proceedings before it. Fromthe
above Regul ations, it is clear that the Conm ssion has the
necessary power to regul ate the proceedings before it and the
apprehensi on of the H gh Court that by granting such power the
Conmi ssion may have to hear all the 17 |acs of consuners of
Calcutta is wholly inaginary. That apart, on the facts of the
instant case there is no such allegation that the Conmi ssion has
in fact given indiscrimnate hearing to the consuners. As a
matter of fact, the respondent Conpany which was the
appel | ant before the H gh Court has not even raised this issue
and the H gh Court has suo notu gone into this issue. Onthe
basis of the provisions found in the Regul ations franed by the
Commi ssion, we are of the opinion that there is no roomfor any
i ndi scrim nate hearing before the Conm ssion. Therefore the
finding of the High Court that the Regul ati ons do | eave room
for such indiscrimnate hearing is erroneous.

Having held on nerits that the Regul ati ons are not
arbitrary and are in conformty with the provisions of the Act,
we will now consider whether the H gh Court could have gone
into this issue at all in an appeal filed by the respondent
Conpany. First of all, we notice that the H gh Court has
proceeded to declare the regulations contrary to the Act in a
proceedi ng which was initiated before it in its appellate power
under Section 27 of the Act. The appellate power of the H gh
Court in the instant case is derived fromthe 1998 Act. The
Regul ati ons franed by the Conm ssion are under the authority
of subordinate | egislation conferred on the Conm ssion in
Section 58 of the 1998 Act. The Regul ati ons so franmed have
been pl aced before the Wst Bengal Legislature, therefore it has
become a part of the statute. That being so, in our opinion the
Hi gh Court sitting as an appellate court under the 1998 Act
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could not have gone into the validity of the said Regulations in
exercise of its appellate power.

This Court in the case of K S. Venkataraman & Co. v.
State of Madras (1966 2 SCR 229) after discussing the
judgrment of the Calcutta High Court in the cases of (i) Raleigh
I nvestment Co. Ltd. v. The Governor Ceneral in Council (1944
1 Cal. 34), (ii) United Motors (India) Ltd. v. The State of
Bonbay (1952 55 BLR 246) and (iii) MS. MM Myappa
Chettiar v. Income-tax Oficer, Karaikudi (1964 54 | TR 151)
hel d :

"There is, therefore, weighty authority for
the proposition that a tribunal, whichis a
creature of a statute, cannot question the
vires of the provisions under which it
functions. "

From t he above decision, we hold that the H gh Court
whil e exercising its statutory appellate power under Section 27
of the 1998 Act could not have gone into the validity of the
Regul ati ons which are part of the statute itself.

VWi | e deci ding the above issue, the Hi gh Court also held
that while exercising the appellate power by it under any
particular statute, it also simultaneously exercises its
constitutional power of wit under Articles 226 and 227 of the
Constitution of India. In this process, this-is what the High
Court said :

"From t he above provisions it is clear that
we are not hearing any proceeding which is
akin to a constitutional wit matter. No
doubt the High Court renains the Hi gh
Court and its constitutional powers are not
taken away and cannot be taken away even
if it is designated as an appellate forumin a
particular Act. Qur constitutional powers we
continue to possess. The additional strength
that those constitutional powers render to
our judgment is always present.”

We do not think that the Hi gh Court was correct in this
view of its.
In the case of Dhulabhai & Ors. v. The State of Madhya
Pradesh & Anr. (1968 3 SCR 662), a Constitution Bench of this
Court held :
"Chal | enge to the provisions of the
particular Act as ultra vires cannot be
brought before Tribunals constituted under
that Act. Even the Hi gh Court cannot go into
that question on a revision or reference from
the decision of the Tribunals." (enphasis
suppl i ed)

From the above observations of this Court in the said
j udgrment extracted hereinabove, it is clear that even the High
Court exercising its power of appeal under a particular statute
cannot exercise the constitutional power under Article 226 or
227 of the Constitution. The position of course would be
entirely different if the aggrieved party i ndependently
chal | enges the provision by way of a wit petition in the High
Court invoking the High Court’s constitutional authority to do
so. Therefore we are of the considered opinion that the High
Court sitting as an appellate court under a statute could not have
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exercised its wit jurisdiction for the purpose of declaring a
provision of that |aw as invalid when there was no separate
chal l enge by way of a wit petition. In the instant case we
notice that as a matter of fact none of the parties had chal | enged
the validity of the Regul ations, therefore the question of the
H gh Court’s suo notu exercising the wit power in a statutory
appeal did not arise. For the reasons stated above we hol d that
the H gh Court could not have gone into the question of validity
of the Regul ations while entertaining a statutory appeal under
the 1998 Act. W also hold that the Commi ssion had the

necessary statutory power to frame the Regul ations conferring
the right of hearing on the consuners. W also hold that the
Regul ati ons have provided for a controlled procedure for such
hearing and there is no roomfor an indiscrimnate hearing. On
facts, we hold in the instant case that the Commi ssion has not
given any indiscrimnate hearing to the consumners.

Tariff Determ nation :

The next question which arises for our consideration is
under the 1998 Act who determines the tariff. The Conm ssion
proceeded on the basis that under the 1998 Act i.e. under
Section 22 read with Section 29, it was the Conm ssion which
had the authority to determine the tariff. As per this
under st andi ng, the / Comm ssion had also laid down the termns
and conditions under which it had to determine the tariff.
However, the Hi gh Court proceeded on the basis that inspite of
the said Sections viz., Secs. 22 and 29, it is the licensee which
in the first instance had to determine the tariff which
subsequently had to be scrutinised and approved by the
Conmi ssion. The Hi gh Court was thereby of the opinion that
the role of the Commission in determning thetariff was only
supervisory. |In these appeal s | earned counsel appearing for the
appel  ants contended that the above view of the Hi gh Court is
whol Iy erroneous and contrary to the statute. They al so argued
that if the view of the H gh Court in regard to determ nation of
tariff is to be accepted, then the primary object viz., creation of
the Commi ssion under the 1998 Act itself would becone
nugatory. Learned counsel strongly relied upon the provisions
of Sections 22, 27, 29, 30, 49, 50 and 58 of the Act in support
of their contention. Per contra, the learned counsel appearing
for the respondent conpany supported the judgnent of the High
Court and contended that the primary duty of the determ nation
of tariff is that of the licensee and the Commi ssi on under
Section 29 had only to frane the necessary regulation in this
regard and thereafter it only had the power of supervising the
tariff determned by the |icensee.

For deciding this question we will have to first notice the
obj ects and reasons of enacting the 1998 Act. A perusal of the
same shows that the Parlianment felt that in spite of the existing
enactnments, it was necessary to bring about a new law which
woul d facilitate the inplenentation of reforns contenpl ated by
it, which reforns pertained to fundanental issues facing the
power sector, namely, lack of rational retail tariff, high lLeve
cross subsi dies, poor planning and operation, inadequate
capacity, neglect of consuner, linted involvenent of private
sector’s skills and resources and the absence of an independent
regul atory authority. The view of the Administrative Staff
Col l ege of India (ASCI) which strongly reconmended the
creation of an independent electricity regul atory Comm ssion
both at the Centre and the State are also noticed. It is with the
above object, an Ordinance was pronul gated on 25th April,

1998 which later canme to be replaced by the 1998 Act. W al so
notice that while promulgating the said Ordinance it was
mentioned that one of the salient features of establishing the
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Central and State Electricity Commi ssions was to deternine the
tariff for electricity, wholesale, bulk, grid and retail, apart from
determning the tariff payable for use of the transm ssion
facilities. Therefore, it is to be seen that in spite of the fact that
the 1948 Act was in existence, the Parlianment thought that it

was necessary to constitute a regulatory authority both at the
Centre and the State, which was to be an aut ononous

i ndependent body. W have earlier noticed the conposition of

this body and the statutory provisions made in the Act to protect
t he autonony of this Conmission. Therefore fromthe Cbjects

and Statenents of this Act, as also fromthe provisions of this
Act, it is clear that this is an enactment specially to provide for
a procedure for determning the tariff for electricity, as also to
confer the power of determination of tariff on an expert body
like the Commission. Inthis regard we take note of Section
22(1)(a) of the 1998 Act, which in specific terns |ays down that
the Commi ssion shall di scharge the function of determ ning the
tariff for electricity in the manner provided in Section 29. A

pl ain readi ng of thi's Section leaves no roomfor doubt that so
far as the State Conmission i's concerned, the Act has solely
entrusted the responsibility of determning the tariff to it.
Section 29 firstly requires the Commi ssion to determ ne the
tariff in accordance with the provisions of that Act. It then
requires the Comm ssion to frame Regul ations providing for the
terms and conditions for fixation of tariff. In exercise of this
| atter power of framing the Regul ations, the Conmi ssion is
mandat ed to be guided by the factors nmentioned in clauses (a)

to (g) of sub-section (2) of Section 29. Thereafter sub-section
(3) of Section 29 mandates the State Conmission not to show

any undue preference while determning the tariff to any

consuner of electricity subject, of course, to the exceptions
found in the said sub-section. Sub-section (4) nandates the

hol der of a licence or other person to distribute or supply
electricity, by observing the nethodol ogies and procedures
specified by the State Comm ssion fromtime to time while
supplying electricity and in collecting the revenue. Sub-section
(5) of that Section provides if the State Governnment wants any
subsidy to be given to any class of consunmers in the tariff

det erm ned by the Conmi ssion, then the State Governnent is
obligated to pay such subsidy in the manner in which the State
Conmi ssion may direct. Sub-section (6) 1ays down that
notwi t hst andi ng anyt hi ng contained in Section 57 A and B of

the 1948 Act no Rating Committee shall be constituted after the
date of commencenment of the 1998 Act, which is a natura
consequence of the creation of the Commi ssion. It also further

[ ays down that the Commi ssion should ensure that the |icensees
conply with the provisions of their |icences, regarding the
charges for sale of electricity in accordance with the provisions
of the 1998 Act. Section 30 the 1998 Act provides that if the
Conmi ssion wants to depart fromthe factors specified in

clauses (a) to (d) of Section 28 or (a) to (f) of sub-section (2) of
Section 29, the Conm ssion shall record reasons for such
departure in witing. A collective reading of these Sections
nanely 22, 29 and 30, in our opinion, |eaves no room for doubt
that under the 1998 Act, it is the Conm ssion and the

Comm ssion al one which is authorised to deternmine the tariff

and in our opinion the State Conmission in this case rightly
understood its statutory obligation. However as noticed above

we find that the Hi gh Court took a totally contrary view It
proceeded on the basis that in view of the reference nmade to
Schedule VI to the 1948 Act and reference to Sections 46, 57

and 57A of the 1948 Act in clause (a) of Section 29(2) of the
1998 Act and in view of the | anguage of Section 57 of the 1948
Act, the primary right to deternmine the tariff lies with the
licensee or the utility concerned and it is only when the
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concerned licensee or the utility has erred on a natter of
principle in so fixing the tariff, the role of Conm ssion cones
into play in correcting the same. This is evident fromthe

foll owi ng observations of the H gh Court

"Once, however, a determ nation has been
made and the tinme and nature of such

determi nation indicates the final and
superveni ng nature of it, the |icensee nust
obey such tariff decision. If after the
accounts of the financial year are finalized,
it appears to the Commi ssion that the
accountants have erred on a matter of
principle, then and in that event, it is within
the power of the Conmi ssion to correct that
matter and to conpel the licensee to make

an adjustnment in that regard." (copied in
ver batim

It is in this context that the Hi gh Court in the operative
portion of its judgment held
"For future years, the CESC shall adjust its
rates as per the Sixth Schedul e of the 1948 Act
wi t hout the necessity of any prior approval of any
authority but subject to the conditions laid dow in
the Sixth Schedule; it shall not alter its rates in any
formor manner nore than once every financia
year. However, the final authority for correction of
any revenue collected in excess, if shown tobe so
even after accounts, will lieas per the 1998 Act
with the Conmission and the High Court.”

This view of the Hi gh Court is strongly supported by
| earned counsel for the respondent conpany. It is submtted by
themthat Section 22 of the 1998 Act enunerates only the
functions of the State Conm ssion and the actual power to
determine the tariff under the 1998 Act is traceable to Section
29 of the said Act. Learned counsel for the respondent conpany
further contend that even the exercise of power of determning
the tariff under Sections 22 and 29 is subject to Section 29(2) of
the 1998 Act, which nandates that the determ nation of the
tariff shall be nade by frami ng the Regul ati ons, which
according to | earned counsel, will have to be in-conformty wth
Sections 46, 57 and 57A as well as Schedule VI to the 1948
Act. If that be so, they contend it is evident that the above
provisions of the 1948 Act especially the Sixth Schedul e
enmpower only the licensee to determine the tariff and that the
Schedul e having been retained in the 1998 Act, none el se than
the licensee can determne the tariff. They also contend that
clauses (b) to (g) of sub-section (2) of Section 29 only reiterate
the principles already found in Schedule VI and, therefore, do
not have any specific significance in the context of the fram ng
of the Regul ations. Learned counsel also relied upon sub-clause
(4) of Section 29 which, in their opinion, clearly states that the
determ nation of tariff is to be nade by the hol der of each
licence, though in a manner specified by the State Comm ssion

We have already read sub-section (4) of Section 29
her ei nabove to nean that that sub-section requires a |licensee to
recover and to collect revenue by foll ow ng the nethodol ogi es
and procedures specified by the State Commi ssion. |In our
opi ni on, though the | anguage of sub-section (4) |eaves much to
be desired, looking into the scheme of the Act, we have no
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doubt that sub-section (4) of Section 29 does not contenplate a
determ nation of tariff by the Iicensee itself. Even sub-section
(6) of Section 29 on which reliance is also placed by |earned
counsel for the respondent company, in our opinion, does not in
any manner support the contention that it is the |icensee which
will have to first determine the tariff exclusively. If Section 29
were to be interpreted in a manner as it is presented to us by

| earned counsel appearing for the respondent conpany, then we
have no doubt that the contention of the appellants that the role
of the Conmi ssion under the 1998 Act becones al nost

redundant, has to be accepted which is not, what is

contenpl ated by the 1998 Act. We are also unable to infer from
Section 29 or for that matter fromany other Section in the 1998
Act that the role ascribed to the Comrission is only

supervi sory. Here we dotake support of the non obstante cl ause
found in Section 29(1) and (6) read with Section 49 which

refers to inconsistency in |aws. These Sections provide that the
provi si.ons of the 1998 Act override or prevail over any other

i nconsi stent provision found i n any other enactnent except

those nentioned in Section 49 of that Act. The H gh Court has
found, which is supported by the | earned counsel for the
Conpany, that there is a non obstante provision in Cause | of
Schedule VI to the 1948 Act which, if given its due weight,
woul d override the provisions of the 1998 Act. W will now

consi der that argument. For this purpose it is necessary to
extract the relevant portion of C ause |I' of Schedule VI to the
1948 Act which reads : "Notwithstanding anythi ng contained in
the Indian Electricity Act, 1910 (9 of 1910) x x x the licensee
shal | so adjust his x x x" Taking advantage of this part of the
provi si on which contains the non obstante clause, it is argued
that since Section 57, 57A and Schedule VI-to the 1948 Act are
protected under sub-section (2) of Section 29 of the 1998 Act,
and the said non obstante cl ause prevails over the non obstante
clause found in Section 29 of the 1998 Act as well as the

provi sions of Sections 49 and 52 of the 1998 Act. Wth respect
to the |l earned counsel for the Company as well as to the High
Court, we are unable to accept thi's contention

First of all the non obstante clause in Schedule VI to the
1948 Act refers only to the provisions of theIndian Electricity
Act, 1910. Schedule VI which is found in the Act of 1948, the
| egi sl ature could not have contenpl ated a subsequent enact nent
contai ning a non obstante clause coming into force, nor does it
say that this non obstante clause applies to or is in preference to
all other enactnents including future enactnents. Therefore this
ground itself is sufficient to reject the argunent of the |earned
counsel for the respondents as to the prevailing effect of the non
obstante clause in Schedule VI to the 1948 Act. That apart, a
readi ng of the 1998 Act vis--vis the 1948 Act with reference to
Schedule VI, or with special reference to Section 57 and 57A of
the 1948 Act. It is seen that Sections 22 and 29 of the 1998 Act
are special laws and the 1948 Act is only a general law in
regard to determ nation of tariff. Consequently, because of the
accepted principle in law that a general law yields to a special
| aw, the provisions of the 1998 Act nust prevail. As a matter of
fact, this is the view taken by another Division Bench of the
Cal cutta High Court in regard to this principle in law, as could
be seen fromthe inpugned judgrment itself, but surprisingly
after noticing the same, the inpugned judgment proceeds to
take a contrary view w thout either distinguishing the previous
j udgrment of a Coordi nate Bench or referring the matter to a
| arger Bench. Be that as it may, this question is no nore res
integra. This Court in the case of Allahabad Bank v. Canara
Bank & Anr. (2000 4 SCC 406 at 427) after following an
earlier judgnent of this Court held
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"40. Alternatively, the Conpanies

Act, 1956 and the RDB Act can both

be treated as special |laws, and the
principle that when there are two
special laws, the latter will normally
prevail over the forner if there is a
provision in the latter special Act
giving it overriding effect, can al so be
applied. Such a provision is there in
the RDB Act, nanely, Section 34. A
simlar situation arose in Mharashtra
Tubes Ltd. v. State I|ndustrial and

I nvest nent Corpn. of Mharashtra

Ltd. (1993 2 SCC 144) where there

was i nconsi stency between two

special |aws, the Finance Corporation
Act, 1951 and the Sick Industries
Conpani es /( Speci al Provi sions) Act,
1985. The latter contained Section 32
whi ch gave overriding effect to its
provi sions and was hel d to prevai

over the forner. It was pointed out by
Ahrmadi, J. that both special statutes
cont ai ned non obstante cl auses but
that the

"1985 Act being a subsequent
enactnent, the non obstante cl ause
therein woul d ordinarily prevail over
the non obstante clause in Section 46-
B of the 1951 Act unless it is found
that the 1985 Act is a general statute
and the 1951 Act is a special one".
(SCC p. 157, para 9)

Therefore, in view of Section 34 of
the RDB Act, the said Act overrides
the Compani es Act, to the extent there
i s anything inconsistent between the
Acts."

We are, therefore, of the considered opinion that we
cannot accept the view of the H gh Court as well as the
argunents advanced by | earned counsel for the respondents in
this regard.

Havi ng carefully considered the provisions of the Act as
al so the argunments advanced in this regard, we are of the
opi nion that under the 1998 Act, it is the Comi ssion
concerned and in the instant case the State Conmi ssion of West
Bengal, which is the sole authority to determne the tariff, of
course as per the procedure in the said Act.

Procedure to be followed for determination of tariff

Wi | e considering the question as to the determnation of
tariff, we will also have to consider the question as to what is
the procedure to be followed in such determining. This arises
for the foll owi ng reasons

Under Section 29(2) of the Act as noticed herei nabove,
the Conmission has to deternmne the tariff by framng
regul ations, providing for ternms and conditions for fixation of
tariff. There is a further nmandate to the Conm ssion, that while
so fram ng the regul ations, the Comi ssion shall be gui ded by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 18 of 35

the guidelines laid down in sub-clauses (a) to (g) of section
29(2). Sub-clause (a) of section 29(2) states that the principles
and their application provided in Sections 46, 57 and 57A of the
1948 Act and Schedule VI thereto will be sone of the

principles which are to be borne in mnd al ong with other
principles enunerated in sub-clauses (b) to (g) of the said
Section. W have noticed that the Commi ssion in exercise of its
power under Section 58 of the 1998 Act has franed the

regul ations. Regulation 42 in Chapter |V directs that the

Conmi ssion shall without prejudice to the generality of its
powers keep in view the principles enumerated in sub-cl auses

(a) to (g) of Section 29(2) of the 1998 Act, which includes al
the principles and their ‘application as provided for in clauses (a)
to (g) of Section 29(2) of the 1998 Act. On the said basis the
Conmi ssion followi ng the said principles has deternined the
tariff. The Hi gh Court, however, found fault with this. The

H gh Court was of the opinion that it is Schedule VI and the

sai d Schedul e alone, which has to be applied in the

determ nationof the tariff. In this process, the H gh Court held

"I'n so far _as the Sixth Schedul e pernits of
interpretation, and in so far as the words of the
Si xth Schedul e permt of determ nation of issues
within their interstices, the Comm ssion not only
can, but should apply the ideas set out under sub-
section 29(2)(e) to 29(2)(g). But to obliterate even
a single word or a punctuation mark, of the Sixth
Schedul e, because of ‘any abstract principle which
the Conmi ssion considers to be inportant, would
be beyond its jurisdiction and an encroachnent on
the power of the Parlianment itself, which only it
al one can exercise. The principle whichwe have
hereby fornul ated, might conveniently be

under stood as the principle of the continued

bi ndi ng nature of the Sixth Schedul e on the
Conmi ssi on, and others.™

The Hi gh Court further held :

"This is a very inportant point. W have

opi ned already that notw thstanding the

provi sions of Section 29, the Sixth Schedule
of the Supply Act holds the field, with as
much vi gour and strength, at |least in regard
to the private licensees (as opposed to the
State Boards), as it did before the passing of
the 1998 Act. In view of the above
judgrment, is our decision right ?"

Answering the above question posed by itself, the Hi gh

Court held :

"It cannot disregard the Sixth Schedul e of
the Supply Act unless the Sixth Schedule is
repugnant to the 1998 Act and, even if it is
repugnant Section 57 of the Supply Act still has to
be obeyed here, the non obstante provisions of
Section 29(2), notw thstanding."

The High Court al so held while discussing the sane
guestion, thus :
" but even if there were, any such irreconcil able
di fference, between the two, the ordinary rules of
statutory constructi on woul d save both by making
Section 57 and the Sixth Schedul e applicable to
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private |icensees and by making the contrary or
repugnant provisions of 1998 Act applicable to
others. Since we are convinced that there is no

i nconsi stency or repugnancy, we do not enter into
the possible point, that the Sixth Schedule is neant
for private licensees alone and thus our reasoning
is substantially an outright victory of Section 57
over Section 29. Any further discussion in this line
woul d i nvolve us in an exercise which we consider

to be too acadenic."

It is clear fromthe above observation of the Hi gh Court
that it was of the opinion that while determining the tariff even
under the 1998 Act it is only the principles found in Schedul e
VI to the 1948 Act which apply and the other principles found
in sub-clauses (b) to (g) of Section 29(2) have no application in
the process of determining the tariff.

Learned counsel for the appellants contended that this
vi ew of the High Court is wholly erroneous. He pointed out that
with reference to Section 29 of the 1998 Act, the Parlianent has
in specific terns | aid down nore than one guideline to be
foll owed by the Comm ssion while fram ng the regul ations.
According to the | earned counsel for the appellants, even the
guidelines referred to in clauses (a) to (g) of Section 29(2) were
not exhaustive as could be seen fromcl ause (d) of the said
Secti on which authorises the Conmi ssion to bear in mnd other
matters which the Commi ssion considers appropriate for the
pur pose of the Act while fram-ng the regul ations. Thus
according to | earned counsel, the guidelines found in sub-cl ause
(a) of Section 29(2) are not so sacrosanct as has been held by
the High Court, to override the other guidelines found in the
very same Section.

Per contra, |earned counsel appearing for the respondent
conpany supported the judgnment of ‘the H gh Court, contending
that once the requirenents of Sections 46, 57 and 57A and
Schedule VI to the 1948 Act were bodily incorporated as a
guideline in Section 29(2), all other considerations stand
excl uded because Schedule VI read with Section 57 -and 57A is
so exhaustive, so as to forma Code by itself which becones
applicable in the determ nation of tariff. Hence, the
requi renents of sub-clauses (b) to (g) of sub-section (2) of
Section 29 becone unnecessary, nore so in view of the non
obstante clause in Clause | of Schedule VI. It was al so argued
that even assuming that it is the Comni ssion which has to
determ ne the tariff under the 1998 Act, even then it is
Schedul e VI which has to be followed in such deternination of
the tariff.

In the above background, we will now deci de whet her
the H gh Court was justified in comng to the conclusion that /it
is Schedule VI and Schedul e VI al one which has to be followed
in determnation of the tariff. Wile discussing the issue as to
the right of determination of tariff by the Conm ssion, we have
al ready negatived the argument of the respondents as al so the
finding of the High Court that the non obstante clause found in
Schedule VI to the 1948 Act does override the provisions of the
1998 Act. If that be so, Section 29(1) which opens with the non
obstante clause prevails over all other provisions. This does not,
however, nmean that the Commission can totally ignore the
provi sions of Schedule VI to the 1948 Act. That is because the
Regul ations franed by the Conmi ssion make the said
principles applicable i.e. Section 57, 57A and Schedule VI to
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the 1948 Act is incorporated in the procedure of determning

the tariff but along with the other principles enunerated in the
guidelines found in clauses (b) to (g) of Section 29(2) of the
1998 Act. Even though the Conmm ssion had the power of

departing fromthe applicability of Schedule VI while
determ ni ng regul ati ons under Section 30 of the 1998 Act, it has
not chosen to do so. Therefore, as the statute stands, the

Conmi ssion is bound to take into consideration the principles
found in Section 57 and 57A and Schedule VI to the 1948 Act,

to the extent it has become applicable. Wile so applying these
principles of the 1948 Act, including the Sixth Schedule, it is
open to the Commi ssion to weigh these principles with other

requi renments which it has incorporated in the form of

regul ations and suitably apply the sanme. In this process, if it
chooses to place nore reliance on one or nore of other
principles than those found in Schedule VI to the 1948 Act,

then it is open tothe Comm ssion to do so and in such an event
it is not necessary for the Comm ssion to again invoke Section
30 of the 1998 Act because the requirenent of invoking Section
30 arises only at the stage of framing of regulations, thereafter,
it is for the Comm ssion to consider - the various principles
which it has incorporated in its regulations and then apply the
sane, dependi ng upon the facts of the cases with which the

Comm ssion is concerned. There is no doubt that in this process
if the Comm ssion commits any error either contrary to | aw or
contrary to established facts in applying these principles, then
of course it is open to the H gh Court as an appellate authority
under Section 27 to interfere and rectify the sane. Thus, on a
careful perusal of the various provisions of the 1998 Act, we are
of the opinion that the H gh Court fell in error when it cane to
the conclusion that in determning the tariff it is Schedule VI
al one which has to be appli ed.

Appel | ate power of the High Court u/s. 27 of the 1998 Act

The next question that falls for our consideration is as to
the extent of the appellate power (of the H gh Court 'under
Section 27 of the 1998 Act which reads thus :

"27. Appeal to the High Court in certain
cases.
(1) Any person aggrieved by any decision or
order of the State Conmission may file an appea
to the High Court.

(2) Except as aforesaid, no appeal or
revision shall lie to any Court from any decision
or order of the State Commi ssi on.

(3) Every appeal under this section shall be
preferred within sixty days fromthe date of
comuni cation of the decision or order of the
State Conmission to the person aggrieved by the
sai d decision or order

Provided that the H gh Court may entertain
an appeal after the expiry of the said period of
sixty days if it is satisfied that the aggrieved person
had sufficient cause for not preferring the appea
within the said period of sixty days."

A perusal of the said Section shows that appeal to the
Hi gh Court under the said Section is on facts also because it is
unlimted. Thus there is no doubt that the power of the High
Court as an appellate court is co-extensive with that of the tria
court. But then the next question would be: is such power
wholly unlimted or in any manner controlled by any principle
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in law ? Learned counsel for the appellants urged that in view
of the fact that the appeal to the Hi gh Court under Section 27 of
the 1998 Act arises froma special forum consisting of expert
menbers, the appellate court, normally, should be hesistant to
interfere with the findings of fact because the Judges of the
appel | ate court may have know edge of the special factors
required for determining the tariff but may not necessarily have
the experience whi ch nenbers of the Conm ssi on have.
Learned counsel for the respondent conpany subnmitted that it is
clear fromthe wording of the statute that the appeal to the High
Court is not limted by any restriction and the power of the
Hi gh Court being co-extensive with that of the Conm ssion, the
High Court is at liberty to reassess the evidence considered by
the Commi ssion, as al so take additional evidence and either
remand the matter to the Conmi ssion or on consideration of
such evi dence including the additional evidence proceed to
determine the tariff itself as has been done by the Hi gh Court in
the instant case. Learned counsel for the appellants relied on the
j udgrment i'n Yorkshire Copper Works Limted s Application for
a Trade Mark (Vol.LXXI RPC 150), "Bali" Trade Mark (1969
RPC 472), The Regi strar of Trade Marks v. Ashok Chandra
Rakhit Ltd. (1955 2 SCR252) and Reliance Silicon (I) Pvt. Ltd.
v. Collector, Central Excise, Thane (1997 1 SCC 215). Learned
counsel for the respondent company in support of its contention
relied on State of 'Kerala & Anr. v. A C K Rajah & Anr. (1994
Supp. 2 SCR 679), Murli Manohar & Co. & Anr. v. State of
Haryana & Anr. (1991 1 SCC 377), Ebrahi m Aboobakar &
Anr. v. Custodian General of Evacuee Property (1952 SCR
696), and Nafar Chandra Jute MIIs Ltd. v. United Bank of
India & O's. (2000 9 SCC 545).

We have perused the above judgnents as also the
argunents of | earned counsel, and we have no hesitation in
hol ding that the appellate power of the H gh Court statutorily is
not hedged in by any restriction, but in our opinion, the Hi gh
Court merely because it has unrestricted appell ate power,
should not interfere with the considered order of the
Commi ssion unless it is satisfied that the order of 'the
Conmi ssion is perverse, not based on evidence or on
m sreadi ng of evidence, keeping in.mnd the fact that the
Conmi ssion is an expert body. In the case of Uttar Pradesh Co-
operative Federation Ltd. v. Ms. Sunder Brothers of Del hi
(1966 Supp. SCR 215), while considering the appellate power
of the court under Section 34 of the Indian Arbitration Act, this
Court held thus :

"It is well established that where the

di scretion vested in the Court under s. 34 of the
Indian Arbitration Act has been exercised by the
| ower court the appellate court should be slowto
interfere with the exercise of that discretion. In
dealing with the natter raised before it at the
appel | ate stage the appellate court would normally
not be justified in interfering with the exercise of
the di scretion under appeal solely on the ground
that if it had considered the matter at the trial stage
it may have cone to a contrary conclusion. If the
di scretion has been exercised by the trial court
reasonably and in a judicial nmanner the fact that
the appellate court woul d have taken a different
view may not justify interference with the tria
court’s exercise of discretion. As is often said, it is
ordinarily not open to the appellate court to
substitute its own exercise of discretion for that of
the trial Judge; but if it appears to the appellate
court that in exercising its discretion the trial court
has acted unreasonably or capriciously or has
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ignored relevant facts then it would certainly be

open to the appellate court to interfere with the

trial court’s exercise of discretion. This principle is
wel | - establ i shed; but, as has been observed by

Vi scount Sinobn, L.C., in Charles Gsenton & Co.

v. Johnston (1942 AC 130)

"The law as to the reversal by a court of

appeal of an order made by a Judge below in the
exercise of his discretion is well-established, and
any difficulty that arises is due only to the
application of well-settled principles in an

i ndi vi dual case.""

Almost simlar is the view of this Court in the case of
Col I ector of Custons, Bormbay v. Swastic Wollens (P) Ltd. &
O's. (1988 Supp SCC 796) wherein this Court held while
considering its statutory appel |l ate power under Section 130-
E(b) of the Custonms Act, 1962
" W are, however, of the view that
if a fact finding authority cones to-a
concl usion within the above paraneters
honestly and bona fide, the fact that another
authority be it the Suprene Court or the
H gh Court may have a different perspective
of that question, in our opinion, is no-ground
to interfere with that finding in an _appea
fromsuch a finding. \In the new schene of
things, the Tribunals have been entrusted
with the authority and the jurisdiction to
deci de the questions involving deternination
of the rate of duty of excise or to thevalue
of goods for purposes of assessnment. An
appeal has been provided to this Court to
oversee that the subordinate tribunal s act
within the aw. Merely because another view
m ght be possible by a conpetent court of
law is no ground for interference under
Section 130-E of the Act though in.relation
to the rate of duty of customs or to the value
of goods for purposes of assessnent, the
anplitude of appeal is unlimted. But
because the jurisdiction is unlimted, there is
i nherent limtation inposed in such appeals.

The Tribunal has not deviated fromthe path

of correct principle and has consi dered al

the relevant factors. If the Tribunal has acted
bona fide with the natural justice by a
speaki ng order, in our opinion, even if
superior court feels that another viewis
possi bl e, that is no ground for substitution of
that view in exercise of power under clause

(b) of Section 130-E of the Act."

Simlar is the view taken by this Court in the case of
Reliance Silicon (1) Pvt. Ltd. (supra), which was in regard to
the appell ate power of the Suprenme Court under Section 35-L
of the Central Excises & Salt Act, 1944. W have al so noti ced
carefully the decisions relied upon by |earned counsel for the
respondent conpany, which have held that an appellate court
whose powers are not hedged in by any limtation, is free to
i ndependently consider the evidence and satisfy itself whether
the findings and conclusions arrived at by the court of the first
i nstance are proper or not. These judgnents cited by the | earned
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counsel for the Conpany al so hold that the appellate court is
conpetent to adjudicate all questions of fact and | aw and record
its own findings and that it can reappreciate and re-eval uate the
evidence and arrive at its own finding and concl usions. These
enunci ations of law found in the judgnments cited by the | earned
counsel for the respondent conpany, in our opinion, in no way
conflict with the decisions on which we have placed reliance

her ei nabove. It cannot be di sputed that when the appellate

power is not hedged in by any restriction, the appellate court
can i ndependently reconsider the evidence, but the |ine of
decisions relied on by us show that the rule of prudence in |aw
is that such appellate power is not to be exercised for the

pur pose of substituting one subjective satisfaction with another
wi t hout there being any specific reason for such substitution.
Further, in regard to the exercise of appellate power against the
orders of expert tribunals, on facts, the appellate court which is
not an expert forum shoul'd be doubly careful while interfering
with such expert - forunis findings on facts. That is a principle
accepted by this Court with which we respectfully agree. See
Rel i ance 'Silicon (1) Pvt. Ltd. (supra) as also Collector of

Cust ons, Bonbay (supra ).

Havi ng di scussed the various statutory provisions of the
enactments involved in the procedure of tariff fixation and the
duties and obligations of the Comm ssion and the H gh Court
under the 1998 Act, we will now take up for consideration
certain factual issues which have arisen in these appeals.

Budge- Budge costs :

One of the mpjor factors which was taken into
consi deration while determining the tariff by the Conm ssion is
the cost incurred by the conmpany in installing and
comm ssioning its new generating unit at Budge-Budge. To
augnment its generating capacity, the conpany decided to put up
the said plant for which, as required under Section 44(3) of the
1948 Act, the Conmpany sought the perm ssion of the West
Bengal Electricity Board (the Board) to establish this new
generating station. Though, initially the cost of the project was
shown as Rs. 1285.70 crores, subsequently the conpany went
on increasing the said cost on the ground of escal ati on and
ultimately the company sought permi ssion for expending a sum
of Rs.2460 crores on this project, on the ground of further
escal ati on. The Board constituted a Conmttee for determ ning
the quantum as to what would be the reasonabl e cost of the
project and the said Conmittee arrived at a figure of Rs. 1853
crores. On that basis, the Board approved the said cost. In view
of the fact that the entire project cost furnished by the Conpany
had not been approved by the Board, the |icensee approached
the Central Electricity Authority (CEA) to refer the dispute for
arbitration under Section 44(3) of the 1948 Act. The Board,
however, opposed this arbitration contending inter-alia that the
approval of the revised project cost was not contenplated under
Section 44(3) of the 1948 Act and, therefore, CEA had no
authority to arbitrate on this dispute. However, the CEA
determ ned the project cost at Rs.2295.57 crores as on
12.1.2000. The Board chal | enged the sane before a | earned
Si ngl e Judge of the Calcutta Hi gh Court who accepted the
contention of the Board and held that the subject matter of
arbitrati on was beyond the scope of the CEA under sub-section
(3) of Section 44 and, hence, the CEA had no jurisdiction to
adjudicate on this dispute. This judgnent was taken up in
appeal in a Letters Patent Appeal before the Division Bench of
the Calcutta H gh Court, which allowed the appeal uphol ding
the jurisdiction of the CEA. In the said process the Division
Bench al so held that the said cost as fixed by the CEA should
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be taken as the cost of the Budge-Budge project while
determning the tariff which was then pendi ng before the
Comm ssion. The Board chal | enged the judgment of the
Di vi sion Bench before this Court and this Court in its judgment
which is now reported in the case of Wst Bengal State
Electricity Board vs. Calcutta Electric Supply Corpn. Ltd.
(2000 (2) SCC 111), upheld the authority of the CEA to
determ ne the dispute pertaining to the cost of the project.
However, this Court held that it was unnecessary for the
Di vi sion Bench to have gone into the question of inpact of the
project cost as deternmined by the CEA upon the tariff structure,
hence, the said observation was set aside. Before the
Conmi ssi on, the Conpany pleaded that the actual cost of
Budge- Budge was Rs. 2681.72 crores and the Conmi ssion
shoul d take that as the cost of project while determi ning the
tariff. The Commi ssi on, however, wi thout placing any reliance
on the clai mnmade by the conpany, as also on the
det erm nation of the cost by the CEA, independently arrived at
a figure of Rs.2075 crores as the cost of Budge-Budge project,
to be takeninto consideration by it, while fixing the tariff. The
Hi gh Court found fault wi th the Conmission for not accepting
the finding of the CEA and independently determ ning the cost
of the Budge-Budge project. After discussing the provisions of
Sections 44(3) and 76(2) of the 1948 Act, it held that since the
Award of the CEA is final and conclusive, the sane will be
bi ndi ng on the Comm ssi on whet her the Conmmi ssion was a
party or not to the proceedi ngs before the CEA. On this basis, it
accepted the figure of Rs.2295.57 crore fixed by the CEA as the
appropriate cost of the project.

The appel | ants before us have contended that the High
Court erred in comng to the conclusion that the finding of the
CEA was bi nding on the Conmi ssion. They further contend
that, at the nost, the finding of the CEA would be a piece of
evi dence before the Commi ssion and-it was open to the
Commi ssion to consider the same and for good reasons to differ
fromthe said finding. They also state that in the i nstant case the
Conmi ssion, for very good reasons, has correctly cone to the
conclusion that the cost of the Budge-Budge project should be
taken as Rs. 2075 crores as agai nst what was determ ned by the
CEA. Per contra, on behalf of the Conpany, it -is contended that
the determ nation of the cost of project by the CEAis done by it
under a statutory proceeding after considering all the materials
on record. They contend that any decision given under Section
44 of the 1948 Act being final and bi nding under Section 76(2)
of the said Act, the same is al so binding on the Conmission
nore so, when the said finding has been affirmed by the
Di vi sion Bench of the High Court as also by this Court.

We have considered the argunent addressed on behal f of
the parties on this issue, as also the provisions of the
enact ments. Under Section 29 of the 1998 Act, we have already
noticed that it is the Comi ssion which has the authority to
deternmine the tariff taking into consideration the principles
enunci ated in the said section, as also in the Regul ations franed
by the Comm ssion in this regard. In this process, the

Conmi ssion will have to take into consideration the findings
recorded in collateral proceedings. However, it is not correct to
state that the said finding in the collateral proceedings will be

i pso facto binding on the Conmi ssion. This is because of the

fact that the object of determ nation of the cost of the project by
the CEA and the fixation of tariff by the Comm ssion are not
entirely the sane. There is no obligation on the part of the CEA
to take into consideration the efficiency of the Conpany which

is putting up the project, as also the interest of the consuners
whil e deternining the cost of the project, whereas the

Conmi ssion while determning the tariff has to take into
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consi deration these factors also. Therefore, in our opinion, the
power of the Comm ssion to determine the correct value, of the
factors to be taken note of by it, cannot be restricted by
mandating the Conmission to be bound by a finding in a
col l ateral proceeding. Such finding is a piece of evidence before
the Conmi ssion, which even though has a strong evidentiary
val ue, is ipso facto not binding on the Conm ssion. The
Conmi ssion could for good reasons decide to differ fromit.
The Conmi ssion is an i ndependent aut ononmous body,
therefore, its power to exam ne a piece of evidence cannot, in
any manner, be restricted, but then the question still remains,
whet her in the instant case the Conmm ssion has given due
wei ghtage to the finding of the CEA in regard to Budge-Budge
cost and given reasons to differ fromthe sanme. W notice in the
instant case that the CEA on the material before it, cane to the
concl usion that the project costs would be Rs.2295.57 crores.
The appel | ant, however, contends that this is an inflated figure
or at least this excessive cost was incurred by the conpany
because of its m snanagenent. They relied upon certain
materials to showthat the cost incurred by other conpanies on
simlar projects showthat the figure accepted by the CEAis
hi ghly exaggerated. On this basis, they justified the decision of
the Commission in arriving at the figure of Rs.2075 crores as
the acceptabl e cost ‘of Budge-Budge project, which according to
the appellants is fair both to the Conpany as al so the
consumers.

We are not inclined to accept this argunent of the
appel lants. It is true that the figure arrived at by the CEA is not
i pso facto or as a matter of rule binding on the Comi ssion
but, as stated above, the Commssion will have to take into
consi deration the finding of the CEA giving due weight to that
pi ece of evidence. The Commi ssion coul d,” of course, disagree
with the finding of the CEA for conpelling reasons but not on
the ground on which the Comnm ssion has done in the instant
case. The Commi ssion while arriving at the above figure of
Rs. 2075 crores took into consideration the project costs of the
Budge- Budge as projected by the Conpany, the Board, 't he
CEA and the consultants, and took an average of all these
figures to cone to the conclusion that the cost of Budge-Budge
project could be Rs.2075 crores. In this process, we think that
the Conmmi ssion has not rejected the finding of the CEA for any
conpel ling or acceptable reasons. It did not have before it any
other material to hold that the estinated cost of the project by
the CEA is otherwi se erroneous. In the absence of any such
material, in our opinion, the Conm ssion ought to have
accepted the said finding of the CEA and ought not to have
i ndul ged in taking the average of the various figures given by
different authorities, as stated above. Therefore, we think that
the Conmi ssion not having given any acceptabl e reason based
on material before it to differ fromthe finding of the CEA the
figure arrived at by the Commission in regard to Budge-Budge
cost by rejecting the finding of the CEA is erroneous. In this
view of the matter, we are of the opinion that though the
Conmi ssi on was not bound by the finding of the CEA, still, it
having not differed fromthe said finding for good reasons, the
Hi gh Court was justified in accepting the figure of Rs.2295.57
crores as the cost of Budge-Budge project.

Transm ssion & Distribution | osses :

This is another major issue between the parties. Over the
years the Conpany has been suffering substantial |oss by way
of T&D | osses and while calculating the tariff under the 1948
Act, the entirety of this |oss was taken as an expenditure of the
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Conpany. So far as the transnission loss is concerned, the
Conpany havi ng nade substantial investnents in equipnents
etc. has achieved a reasonable target of nearly 12% hence,
there is not nuch of a dispute though the same could be further
brought down. However, the Company has for the year 2000-02
clained a distribution [ oss of nearly 11% over and above the
transm ssion loss, thus claimng a total T& | oss of 22.36%
whi ch the Conmi ssion did not accept and took into account a
total T&D loss as 16.8 % (that is about 4.8% though the claim
inregard to this loss was 10.36% In this regard, the
Conmi ssion has held that over the years the Conpany has been
incurring these | osses but has not taken sufficient steps to bring
down this | oss. The Conmssion took into account and

accepted the fact that the distribution loss is an all India
phenonenon and the sane varies fromplace to place,

dependi ng on the | ocation being a rural or an urban area. It also
took note of the fact that this |oss is dependent upon the nature
of distribution, nanely, whether it is overhead or underground
and also the prevailing culture in the society. It has al so taken
note of the fact that laws controlling theft of electricity till
recently, were insufficient to be a deterrent and al so the fact that
the steps taken by the Conpany, by instituting prosecution,

have remmined futile because of delay in disposal of these cases.
It is in this background that the Conm ssion cane to the
conclusion that the distribution loss inits entirety cannot be
controll ed by the Conpany for sone tine to cone. However,
the Conmission also came to the conclusion that the steps
taken by the Conpany over the years to bring down this |oss

are insufficient, and, hence, held it unfair to pass on the whole
l[iability on the consunmers. Therefore, it allowed a distribution
| oss of about 4.8% and directed the Conpany to reduce this
total T&D loss for future years so as to bring it down to 14%in
the next 4 years. Thus, it fixed the total T& |oss at 16.8% for
the year 2000-2001.

The Hi gh, Court on the contrary, came to the conclusion
that the distribution | oss cannot be controlled by the Conpany

as the Conpany is a victimof theft of electricity and has not

gai ned anything by allowing the theft of electricity, therefore,
t he Conmi ssion ought to have granted the claimof the

Conpany to the extent of the actual T& loss. It is on this basis
that the H gh Court reversed the finding of the Comm ssion and
allowed a total |oss of 22.36% (12% T&D and 10. 36%

di stribution | oss) as clainmed by the Conpany.

The appel | ants before us have chall enged this finding.

They point out that the distribution |oss is not wholly due to
theft, and that even according to the Conpany, part of it is
attributable to wong billing and part of it is due to faulty
nmeters apart fromtheft. They point out that the Company has

not brought on record material to show what part of distribution
| oss could be attributed to theft from anongst these 3 categories
of distribution |oss. They al so point out that the Conmpany has
ei t her been conpl acent, negligent or might even have been
colluding in the theft of energy. They contend that the major
part of the supply of the Conpany is underground and

conpared to various other nmetropolitan areas, especially the

area catered by the Bonbay Electricity Supply Co., the

di stribution | oss of the respondent conpany is far in excess of
acceptable limts. They also point out that as far back as in the
year 1993 itself, the CGovernment of West Bengal had call ed

upon the Company to reduce its total T&D especially the
distribution | oss by 1.5% per year but the Conmpany did nothing

of the sort. On the contrary, they point out fromthe avail able
figures that year after year the distribution |oss of the Conpany
has been increasing. This they allege, is because of the fact that
prior to the comng into force of the 1998 Act, the Conpany
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had the privilege of adding on this loss to their expenditure
while calculating the tariff and, hence it could pass on the
burden to the consuners who had to accept it w thout demnur.
They pointed out that things have changed since the com ng

into force of the 1998 Act. Now the Commission will have to
take into consideration proper, efficient nanagement of the
Conpany in all its activities, and controlling the distribution

loss is also a vital part of the managenent of the Conpany

which has to be efficiently managed. They contend that the
conduct of the Conpany in allow ng increased distribution

| osses over the | ast decade only points out to the call ousness of
the Conpany in not reducing the distribution |oss. They urge

that the consunmers whose right has now to be recognised for a
cheaper supply of power, cannot be burdened with this callous
expendi ture of the conpany.

On behal f of the conpany before us, it is contended that

they have done everything possible to prevent this distribution

| oss. They produced facts and figures to show how at every

stage when the theft was detected by them they had initiated
steps to recover the |lost revenue or to prosecute the offenders
and had al so enpl oyed vigilance/security staff to prevent thefts.
They plead that the |awas existing prior to July, 2002 was
totally ineffective and conplaints | odged by them have not

borne any results, and there being no deterring penal law, it is
next to inmpossible/'to control this nenace. They al so contend

that the social culture of its consuners i's such that they do not
feel guilty about this m sdeed. Per contra, these very persons

i ndul ge in violence whenever the Conpany tried to prevent

such m schief of theft of energy. They, however, plead after the
comng into force of the new laws and creation of new policing
force by the State, there is every possibility of reducing the

di stribution | oss. They al so point out from conparative figures
that the distribution | oss of the respondent conpany was far |ess
than nost of other simlar conpanies all over the country and,
therefore, the allegations of callousness and negligence have no
foundati on.

W notice that the Conm ssion has considered the

opi nion of the ASClI in this regard, wherein the consultant has
found fault with the conmpany for not bringing down the

di stribution |oss by holding

"By any standard the T&D | osses of 22.36%

for a total urban distribution |ike Kol kata cannot be

justified and allowed fully into the tariff

cal cul ations."

However, in the concluding part of the report on this
subj ect the consultant held thus :

"The Conmi ssion nmay set a target to bring

down the total T&D losses to 15%in the next 5

years fromthe current 22.36% To start with

Conmi ssion may set a | oss reduction target of

0.36% for the year 2000-01 as nost of the year has

el apsed by now and 2% for the year 2001-02 (22 to
20% and revenue requirenment adjusted

accordingly."

By this, we see that though the consultant ASCI cane to

the conclusion that the T& losses in total, claimed by the
Conpany was unjustified, still for no expressed reasons it

concl uded by saying conditional claimof actual |oss of 22.36%
(of which 12%is transmi ssion |loss) be allowed with a reduction
in a phased manner, neaning thereby, the ASCH recomended

the acceptance of actual distribution |oss without there being
any deduction for the contribution of the Conpany towards this
| oss for the year 2000-2001.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 28 of

35

The Conmi ssion did not accept this finding of the
consultants. In its report after discussing various pros and cons
of distribution it held :

"We, therefore, feel and direct that CESC

may be given sone nore time to bring its

| oss/ unaccount ed energy down to 14%in vi ew of

the above reasons and constraints. They shoul d

al so make efforts to bring it down further. W,
therefore, allow them 20% nmore over 14% T & D

loss i.e. 16.8% which they should bring down at

| east to 14%in next 4 years by reduction of 0.7%
every year. The T & Dloss to be allowed in 2001-
2002 will be 16.1% of energy sent out plus
purchase. Transm ssion | oss on power wheel ed not
exceedi ng 4% may be reduced fromthe energy to

be wheel ed at the time of delivery and appropriate
wheel i ng charges charged separately."”

As noti ced above, the H gh Court held that the actual |oss
i ncurred by the Conpany on account of T&D | osses shoul d be
al l owed. Hence it took the T&D losses suffered by the
Conpany as 22.36% as cl ai ned by the Conpany with no
projected reduction for the future al so.

While we agree with the Comm ssion that it is the duty of

the conpany to bring down the | oss under this head, at the sane
time, we feel that the same cannot be done in its entirety
forthwith because of 'the reasons given by the Comm ssion

itself. At the same time, we also take into consideration the fact
that this loss be it transm ssion or distribution.is not totally
beyond the control of the Conpany, which fact is established

by the adm ssion made by the respondent Conpany to the
Covernment of West Bengal as far back as in the year 1993
itself, as also the success clainmed by the Conpany before us in
bringing down this |loss by 1% for the year 2001-02. If only this
effort had been put in by the Conpany eversince the State of
West Bengal directed it to do so in a progressive nanner in
1993, the situation would have been different today. Therefore,
the problemw th which the Conpany is now faced in regard to
this loss is very nmuch contributed by the inaction on the part of
the Conpany. Therefore, we are of the opinion that the

Conpany shoul d bear a substantial part of this loss by itself
rather than seeking to transfer the entire burden on the
consuners. This has al so been the finding of the Conmi ssion
However, the Commi ssion thought the | oss shoul d be pegged

down to 16.8% for the year 2000-01 as against the actuals

cl ainmed by the conpany at 22.36% which we think is rather on

the | ower side. Therefore, basing our finding on the very sane
principle as adopted by the Comm ssion, we think that the T&D

| osses suffered by the Conmpany for the year 2000-01, shoul d be
sonmet hing nore than what is allowed by the Comi ssion

because of the consequential financial burden on the Conpany.

In this regard, we take note of the fact that it is for the first tinme
after coming into force of the 1998 Act that the Conpany has
realised that it is unable to pass on this loss inits entirety to the
consuners. Therefore, there is a need to see that the Conpany

is given sone latitude in this regard. W are, thus, of the

opi nion that for the year 2000-01, the Conpany shoul d be

allowed to claima T& |l oss of 19%i.e. 2.2% nore than what

is allowed by the Commi ssion, and for the year 2001-02 the

sanme shall be 18% because the Conpany’s docunents itself

show that for the said year they have been able to curb the | oss
by 1% For future years i.e. for the year 2002 onwards, we |eave
it to the Comission to reconsider the above figures fixed by us
based on material available before it while determ ning the
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tariff for the year 2002-03. W do notice that there is an

el ement of ad hocismin the fixation of T& | osses by us, but

in a situation as is presented to us, an elenent of ad hoci sm
cannot be escaped from W have taken note of all factors
projected by the parties in this regard as also the opinion of the
ASCI and findings of the Comm ssion, and keeping the

interests of the consuners as well as the Conpany in mind, we
have arrived at a via nedia to protect the interests of al
concerned. In that process we mght have fixed this figure in an
ad hoc manner but there is no escape fromthe sane at |east for
the years 2000-01 and 2001-02. For the future years, taking this
as a guideline, the Comm ssion can assess the efficiency or

ot herwi se of the company in controlling these | osses and refix
this limt of T&D loss while fixing the tariff.

Enpl oyees’ cost

The ASClI in its report in regard to the above item held
that the nunber of enployees in New Cossipore and Mil aj ore
is very high by any standard. |t observed that the running of
these institutions has beconme unecononi cal and, hence the
conpany has been advised to take action to reduce the nunber
of enpl oyees by proper depl oyment or Voluntary Retirenent
Schenes (VRS), particularly, in the context of the proposal for
cl osing down the Mil'ajore plant. It al so observed that the
overtime paynent nade to the enpl oyees was a worrying
feature. It also noticed because of the settlenment with the
wor knmen, the Conpany was payi ng the worknmen overtine
irrespective of the need for the same and such paynment had no
justification especially when the sane has to be passed on to the
consumers. Therefore, it recommended a drastic cut or
alternatively phasing out of this system of overtinme paynent.
The Commission in its report agreed with the views expressed
by the consultant. It however did not agree with the consultant
as to the closure of Miulajore & New Cossipore plants, unless it
was established that the cost of generation of electricity in those
pl ants was hi gher than the cost of purchase of electricity by the
Conpany from ot her sources. For the said reason it deferred the
finding in regard to closure of the abovenentioned two plants.
It however agreed with the consultants that the overtime
paynment that was bei ng nade by the conmpany was extrenely
hi gh and hence for the year 2000-01 it inposed an-ad hoc cut
from the actual expenditure under this head, to the extent of
447 | acs towards overtine, 600 |acs towards pension
contribution and 208 | acs towards provision for |eave
encashment. The Hi gh Court reversed this finding on the
ground that the payment of wages including overtine and other
wel fare benefits was nade by the Company under | awfu
agreements entered with the workmen. Therefore, during the
pendency of these agreenents, it was |egally not possible for
the Conpany to stop these paynents. Therefore, the anounts
spent towards this purpose nanely, towards the enployees’ cost
shoul d not be treated as the anpbunts not properly incurred. The
Hi gh Court on this basis allowed the entire expenditure incurred
by the Conpany under this head.

We are in agreement with this finding of the H.gh Court.

Since it is not disputed that the payments nade to the
enpl oyees are governed by the terns of the settlenent from
which it will not be possible for the Conpany to wiggle out
during the currency of the settlenent, therefore, for the year
2000-01 the actual anounts spent by the company as
enpl oyees’ costs will have to be allowed. However, we agree
with the findings of the consultants as al so the Conm ssion that
the anmounts spent towards wages are highly disproportionate to
the energy generated as al so the anpbunts paid as overtine to
the worknmen is wholly unrealistic. W also notice that the two
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pl ants of the respondent conpany nanely those at Mil aj ore and
New Cossi pore are stated to be econom cally not viable
Therefore, the Conpany should take steps either to nake the
said plants econonically viable or to close down if necessary.
In this regard, we note that the Comm ssion has for the rel evant
year not granted the request of the Company for introducing

VRS by all ocating required suns of noney on this account,

whi ch under the circunstances seens to be a good one tine

i nvestment for reducing the cost under the head "enpl oyees’
cost". Wiile considering the tariff revision for the year 2002-03
we direct the Conmission to bear this fact in mnd. However

we further direct the Conpany that should there be any need for
entering into a fresh settlenent with the worknen, then any
agreenment which entitles the worknen to get overtinme paynent
even when overtinme workis unnecessary shoul d be done away

with. Wth the above observations as a future gui dance, we
accept the finding of the Hi gh Court on this count.

Wor ki ng capi tal

In regard to the working capital, the Conpany inits
application had requested the Conmm ssion to accept Rs.23, 897
lacs for the year 2000-01. Wen the issue was referred to the
ASCl, it noted that ‘this request was not in conformty with the
provi sions of Schedule VI to the 1948 Act and in that process, it
consi dered 4 alternatives and after detail ed discussion it
recormended a positive figure of Rs. 10,247 lacs. The
Conmi ssion after considering the claimof the Conpany as al so
the reconmendati ons of the ASCl, though it cane to the
concl usion that the recommendation of the consultant was nopst
appropriate, still after taking into account the plea of the
Conpany, held :

"W have deliberated on the projection by

the CESC in this regard as al so on-the
recomendati on of the Consul tants. We find
that the working capital in accordance with
Schedul e VI of ES Act, 1948 cones to

negative Rs. 23191 | akhs. The Schedule VI

provi des incentives and restrictions to utility
in various paras. It is therefore not fair to
i solate and l ook into one para al one. Positive
figure of Rs.10247 |akhs, which makes such

a substantial difference, may not be correct
in overall circunstances and there is greater
need to have better funds nmanagenent and

we advi ce CESC accordingly. W have

al ready commented on sinilar rel evant

poi nts separately. However, on a bal anced
approach and as a special case we al so do

not take the negative bal ance for this year
and the next year. The position will be

revi ewed during 2002-2003."

The Hi gh Court, however, without properly anal ysing the
finding of the Conmi ssion which was arrived at as a specia
case for 2001-02 and also failing to note that the said finding
was arrived at with a viewto help the Conpany, proceeded to
reconmpute the same based on certain nmaterials produced by the
Conpany for the first time before it, and accepted the request of
the Conpany. We think the H gh Court was not justified in
doing the sane. It is to be noted, admttedly, the naterial placed
before the H gh Court was not before the Conm ssion or the
Consul tants. The Consultants had prepared different
alternatives and in that process had found that the request of the
Conpany was not in accordance with the guidelines adopted by
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the Conmi ssion, hence it had projected a positive figure of

10, 247 | acs which the Comm ssion thought was reasonabl e but

still, with a viewto assist the finances of the Conpany for the
year 2001-02, it took a neutral figure of zero and cal cul ated the
wor ki ng capital base. We think this approach of the

Conmi ssi on whi ch was done as a favour to the Company, to

the extent possible ought not to have been interfered by the

Hi gh Court. Therefore we set aside the finding of the Hi gh

Court in this regard and accept the finding of the Comi ssion
which is nmeant for the year 2001-02.

Cross subsidy :

A perusal of Sections 29(2)(d), 29(3) and 29(5) of the
1998 Act shows that the consumers should be charged only for
the electricity consuned by themon the basis of average cost of
supply of energy, and the tariff should be determ ned by the
State Conmmi ssion w thout show ng any undue preference to
any consuner. The statute al so obligates the State Governnent
to bear the subsidy which if it requires to be given to any
consumer or_any class of consuners should be only on such
conditions that the Comm ssion may fix and such burden
shoul d be borne by the CGovernment. However, the H gh Court
inits judgment has directed the Conpany to maintain its tariff
structure in regard to different types of supplies as it was
prevailing before the Commission fixed the newtariff. It also
directed the increase in the average rate of ‘tariff which it had
permitted to be distributed pro rata by the Conpany anongst
di fferent consuners, so that the percentage of increase of each
rate is the same. In effect, therefore, the H gh Court has directed
the continuance of cross subsidy. One of the reasons given by
the H gh Court in this regard is that the Calcutta Tramways
which is otherwi se running a cheap transportation system m ght
have to increase its fare and the sane cannot be permtted since
the Calcutta Trammays were not heard in the matter of fixation
of tariff and there is, therefore, a likelihood of w de
di scontentnent if the fares are to be increased. W have
noti ced the object of the 1998 Act is to prevent di'scrim nation
in fixation of tariff by inposing cross subsidy, but at the sane
time under Section 29(5) of the 1998 Act, if the State
Government so chooses to subsidise the supply of energy to any
particul ar class of consumers, the same can be done provi ded of
course the burden of |oss suffered by the Conpany is borne by
the State Governnent and not inposed on any other class of
consunmers. In this view of the matter, we are of the opinion that
while the Comm ssion was justified in its viewas to the non-
applicability of cross-subsidy, the Hi gh Court was in error in
issuing a direction to the Comm ssion, contrary to the object
and provisions of the 1998 Act to maintain a tariff structure
whi ch was prevailing prior to the Commssion’s report. It is stil
open to the State Governnment if it so chooses to direct the
Conmission to fix the tariff of supply of electricity to any class
of consumers at a reduced rate provided the State CGovernnent
itself subsidises the same.

Fi xation of tariff for 2002-03

The Conmission has refused to fix tariff for 2002-03 as
prayed for by the Conpany on the ground that the application
for the same was made by the Conpany beyond the tine
granted by the Conm ssion. The H gh Court on the contrary, by
the i npugned judgnment has held that in view of paucity of tineg,
it is futile to send the sane back to the Conmission. In the said
view of the matter, though it held that it has no facts and figures
before it and it had no tine for detailed fact-finding, still it
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thought it appropriate that the tariff fixed for the year 2001-02
be made applicable for 2002-03 also. W find no justification
for such a direction. Since there was no nmaterial available for
the High Court to arrive at a proper tariff as contenpl ated by
the 1998 Act, and the Hi gh Court could not have fixed an ad

hoc tariff in the manner in which it was done for the year 2002-
03. For these reasons, we think it appropriate that the sane
shoul d be set aside and the Conmi ssion be directed to condone
the delay in filing the application by the Conpany and fix the
tariff for the year 2002-03 by follow ng the procedure |aid
down in the 1998 Act and in the light of this judgment.

Auditor’s report

Most of the findings of the H gh Court proceed on the
basis that the accounts audited by the statutory auditors should
be accepted by the Conmi ssion at its face value. This finding
of the H gh Court is based on the follow ng two reasons :

(a) The expenditure incurred by the Conpany falls under the
definition of expenditure as defined in Cause XVII(2)(b) of
Schedule VI to the 1948 Act therefore these expenditures are to
be statutorily accepted, hence the Commi ssion is bound by the
sane; and

(b) There is no challenge as to the genui neness of the accounts
of the Conpany, by the consumers therefore in the absence of
any such chal |l enge the Conm ssion cannot go into the
correctness of the accounts and the expenditure so reflected
shoul d be accepted on the basis of actuals as reflected in the
accounts.

We notice that for the purpose of the 1948 Act, C ause
XVI'l of Schedule VI defines the various types of expenditures
enuner ated therein, as expenditure "properly incurred”
therefore for the purpose of the 1948 Act it would have been
sufficient for a licensee to bring his expenditure under that
definition clause and the same was entitled to be counted for the
purpose of determining the tariff under the said Act. But we
have noticed herei nabove though the principles of Schedul e VI
have been adopted by the Comm ssion in its Regul ati ons the
same will have to be considered along with other principles
enunerated in Regul ati ons which includes the principles
enconpassed in clauses (b) to (g) of Section 29(2) of the 1998
Act. We have also held that in the event of there being any
conflict, it is the provisions of the 1998 Act which woul d
prevail. The 1998 Act mandates the Commi ssion to take into
consi deration the efficient nanagenent by the |icensee of its
Conpany, as also the interests of consunmers while deternining
the tariff, therefore, if these two factors which go in favour of
the consunmers are in conflict with the definition of expenditure
"properly incurred” in Schedule VI to the 1948 Act then it is for
the Conmission to reconcile this conflict and deci de whether-to
accept the expenditure reflected in the accounts of the conpany
or not. In this process the Comm ssion in our opinion is not
bound by the auditors’ report.

Herein we notice that the objects of the 1948 Act are
entirely different fromthe objects of the 1998 Act. The 1948
Act under Schedul e VI does not contenplate taking into
account the factors |ike good performance of the Conpany as
al so the consuners’ interests in its expenditure while
considering a particular expenditure as 'properly incurred
expenditure’ . While the 1998 Act specifically nandates that
these factors al so should be taken into account while
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consi deri ng whet her a particular expenditure is "properly

i ncurred expenditure" or not, therefore, it is not correct to say
that each and every expenditure naintai ned under the

provi sions of the Sixth Schedule ipso facto becomes binding on

t he Conmi ssi on.

The High Court further cane to the conclusion that in
view of the fact that there is no challenge to the accounts of the
Conpany by the consuners, the said accounts of the Conpany
shoul d be accepted by the Comm ssion. Here again we are not
in conplete agreement with the H gh Court. There nay be any
nunber of instances where an account may be genui ne and may
not be questioned, yet the same may not reflect good
performance of the Conpany or may not be in the interest of
the consuners. Therefore, there is an obligation on the
Comm ssion to exani ne the accounts of the Company, which
may be genui ne and unchal |l enged on that count still in the |ight
of the above requirenent of Section 29(2)(g) to (h). In the said
view of 'the matter admitting that there is no challenge to the
genui neness of the accounts, we think on this score also the
accounts ‘of 'the Conpany are not ipso facto binding on the
Comm ssi on. However, we hasten to add that the Comm ssion
is bound to give due weightage to such accounts and shoul d not
differ fromthe sanme unless for good reasons permssible in the
1998 Act.

In this view of the matter we are of the opinion that the
Conmi ssion is not bound by the opinion of the auditors as al so
the definition of the expenditure properly incurred under
Schedule VI to the 1948 Act to the extent held by us
her ei nabove.

Conmi ssion’s power to issue interimorders :

Under Regul ation 46 franed by the Conmi ssion, the
Conmi ssion is vested with the power of passing such interim
orders including an ex parte interimorder as it may consider
appropriate to protect the interest of any of the parties to the
proceedings. In our opinion, it i's.open to the Comm ssion to
exercise this power in the event of there being any delay in
deternination of tariff by it. This power of interimdirections
can al so be exercised by the Commission in the event of there
bei ng any requirenment for nmaking any changes in the existing
statutes even pending revision, for any conpelling reasons.
Therefore, the apprehensi on of the respondent conpany as
accepted by the Hi gh Court that the Schedule fixed by the
Conmi ssion for determining the tariff is inpracticable or is
likely to jeopardise the interest of the Conpany, cannot be
accepted. If for any reason the Conm ssion either refuses to
pass any interimorder/directions where it is necessary, or
passes such interimorder by which any party to the
proceedings is aggrieved, it is always open to such aggrieved
party to approach the Hi gh Court under its appellate power to
seek suitable relief.

Re: Bias :

In view of the fact that we have oursel ves decided the
l egal as well as nost of the factual issues which have arisen in
these appeals, we are relieved of the exercise of deciding the
guestion of bias, and, therefore, do not express any opinion on
the nerits of the argunments addressed by either side on this
i ssue. However, we think it appropriate to deal with one
i nci dental question which arises fromthe above argunents.

The High Court by its order dated 7.5.2002 has declined
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to hear the argunents of the appellants in CA No.4048 of 2002,

on the ground that they had all eged bias agai nst the Judges. In a
case where an allegation of bias nade agai nst the Judges is

found to be not proved, it is open to the court to initiate such
action agai nst the person who nade the allegation of bias, as is
perm ssible in law. That in our opinion would not enmpower the
Court to deny a right of hearing, if the person alleging the said
bias is otherwise entitled to. W think denial of hearing which
is reasonably due to a party cannot be nade on the ground of

the conduct of the party attributing bias.

The right of audi alterampartemis a val uable right
recogni sed even under the Indian Constitution. See Msr.
Maneka Gandhi v. Union of India & Anr. (1978 1 SCC 248)
wherein it is held, the principle of the nmaxi mwhich nandates
that no one shoul d be condemed unheard, is a part of the rule
of natural justice. W have already held that such right of
hearing conferred by a statute cannot be taken away even by
courts. While reckless and notivated all egations agai nst the
Court should be severely dealt with by appropriate proceedings,
in our opinion, inmposition of the punishnment of denying a right
of hearing would amount to a violation of the principles of
natural justice and, hence, should not be resorted to. However,
in the instant case since we have heard these appellants on the
nerits of the case, the said prejudice, if any, caused to them
stands obliterated and requires no further consideration
Re: An effective appellate forum:

We notice that the Conmission constituted under
Section 17 of the 1998 Act is an expert body and the
determ nation of tariff which has to be made by the
Conmi ssion involves a very highly technical procedure,
requi ring worki ng know edge of |aw, engineering, finance,
conmer ce, econoni cs and managenent .. A perusal of the report
of the ASCI as well as that of the Conm ssion abundantly
proves this fact. Therefore, we think it would be nore
appropriate and effective if a statutory appeal is provided to a
simlar expert body, so that the various questions which are
factual and technical that arise in such an appeal, get
appropriate consideration in the first appellate stage al so. From
Section 4 of the 1998 Act, we notice that the Central Electricity
Regul at ory Conmi ssion whi ch has a Judicial Menber as al so a
nunber of other Menbers having varied qualifications, is better
equi pped to appreciate the technical and factual questions
involved in the appeals arising fromthe orders of the
Conmi ssi on. Wthout neaning any disrespect to the Judges of
the H gh Court, we think neither the H gh Court nor the
Supreme Court would in reality be appropriate appellate foruns
in dealing with this type of factual and technical matters.
Therefore, we recommend that the appellate power agai nst an
order of the State Conmi ssion under the 1998 Act should be
conferred either on the Central Electricity Regul atory
Conmi ssion or on a simlar body. W notice that under the
Tel ecom Regul atory Authority of India Act, 1997 in Chapter
IV, a simlar provision is made for an appeal to a specia
Appel l ate Tribunal and thereafter a further appeal to the
Supreme Court on questions of lawonly. W think a simlar
appel | ate provision nay be considered to nake the relief of
appeal nore effective.

Directions to the Comm ssion
In these appeal s we have deci ded certain contentious

| egal and factual issues. The High Court in the inpugned
judgrment has al so reversed the finding of the Conmm ssion on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 35 of

35

many ot her incidental questions, primarily basing its finding on
the application of |aw as understood by it. W in this judgnent
have taken a different view fromthat of the H gh Court in
regard to many of these while affirming sone of them The

views taken by us are likely to affect the finding arrived at by
the H gh Court on these incidental issues also about which we
have not given our opinion, therefore, there is a need that these
i ssues decided by the High Court in regard to which we have

not given any specific finding be also reconsidered by the
Conmission in the light of this judgnent of ours. Therefore, we
remand these matters back to the Commi ssion to fix the tariff
for the relevant years in accordance with this judgment of ours
and bearing in mnd the findings and directions issued in this

j udgrent .

We further direct that the interimorder nade by this
Court dated 12.7.2002 will continue till such time as the
Conmi ssion refixes the tariff in accordance with the directions
contained in this judgnent and on such re-fixation it shall be
open to the Comission to adjust excess paynent or short
paynment of tariff already paid by the consunmers in such manner
as it thinks appropriate:

The Conmi ssion shall al so condone the delay in filing
the application for tariff fixation for the year 2002-03 and fix
the tariff in accordance with law for the said year

We nust nake it clear that though we have heard many
appel | ants, sonme of whom have not even appeared before the
Commi ssion or the High Court, this does not ipso facto confer a
ri ght of representation on them.in the future proceedi ngs either
bef ore the Conmi ssion or the Hgh Court. Their right to take
part in such proceedi ngs, be it the Comm ssion or the Hi gh
Court shall be dependent on them being permitted by the
Conmi ssion or the High Court as per the Regul ations framed
by the Commi ssion

For the reasons stated above, these appeals succeed to the
extent nentioned herei nabove and the same are allowed to that
extent. The matter will now stand renmtted to the Wst Benga
State Electricity Regulatory Comm ssion for disposal in
accordance with | aw.




