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SANTOSH HEGDE, J.

The appel l ants and one Seti Lal were charged for offences

puni shabl e under Sections 302 and 307 read with Section 149 |IPC
before the Il Additional Sessions Judge, Mainpuri, UP. The tria
court having found themguilty of the said offence, they were
sentenced to undergo life inprisonnent for the offence under
Section 302 read with Section 149 I'PC. They were al so found
guilty of the offence punishabl e under Section 307 read with
Section 149 and were sentenced to undergo Rl -for 7 years. They
were further sentenced to undergo 2 years’ Rl under Section 148
| PC. The | earned Sessions Judge directed the sentences to run
concurrently.

The said accused persons preferred Crininal Appea
No. 993 of 1980 before the Hi gh Court of Judicature at
Al | ahabad. During the pendency of (the appeal, the fourth
accused Seti Lal died and the appeal abated so far as he was
concerned. The Hi gh Court concurring with the findings of the
courts bel ow di smissed the said crimnal appeal, consequent to
whi ch the appellants are before us in this appeal . Brief facts
necessary for disposal of this appeal are as follows :-

Deceased Raghubir Singh was a witness in a murder case
i n which these appellants were accused persons. On 4.10.1977,
when the deceased along with PW1 and two others by name
Deputy Singh and Onkar Singh were returning fromthe court at
about 5.30 p.m to their village, near a Peepal tree at the
di stance of about one furlong fromthe village, the appellants
along with sonme other persons all wearing police uniformcane
armed with guns and rifles and started shooting at “Raghubir
Si ngh and ot hers, consequent to which Raghubir Singh fel
down dead while PW1 Mahesh Babu sustained an injury on his
hand. The other two were not injured. It is the prosecution case
that PW1 and the other two persons acconpanyi ng the
deceased got scared and ran away and a conplaint in regard to
this incident was | odged at about 9.20 p.m in the Police Station
at Ekka. Based on the compl aint given by Mahesh Babu (PW1)
Ex. Ka-1 was registered by PW8, the Investigating Oficer
who then left for the place of occurrence but he did not find the
dead body of the deceased. It is stated that on the next day, a
headl ess body of Raghubir Singh was found near Arind river.
PW8 states that he on that day recorded the statenent of
wi t nesses and went to the place of incident and conducted spot
Mahazar and he recovered 6 enpty cartridges of 30 carbine, 8
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enpty cartridges of 315 bore rifle and 5 enpty cartridges of 12
bore. He also states that he collected the blood stained and plain
earth fromthe scene of occurrence. On conpletion of the

i nvestigation, a chargesheet Ex.Ka-15 was submnitted agai nst

the four naned accused and another Sajjan. However, since the

said Sajjan could not be traced, his case was separated fromthe
rest of the identified accused and the Il Additional Sessions
Judge Mainpuri after trial convicted the accused persons, as
stated above.

Learned counsel appearing for the appellant stated that
both the courts bel ow have seriously erred in placing reliance
on the evidence of PW. 1 and 7 which is the only evidence in
regard to the incident in question and also in regard to the
identification of the dead body. He contended that both these
wi t nesses have turned hostile and have not supported the
prosecution case inspite of the sane the courts below relied
upon their evidence to base a conviction. The | earned counse
appearing for the State tried to justify the conviction

We have carefully gone through the material on record
and heard the argunment. At the outset itself we nust express
our surprise how the two courts bel ow coul d have based a
conviction on the material produced by the prosecution in this
case. PW1 who, according to the prosecution, is an eye-
wi t ness has not supported the case of the prosecution. He was
permtted to be cross-exam ned by the prosecution. He in
exam nation-in-chief has stated that at about 5.30 in the evening
they reached near the peepal tree near their village along the
Canal (Banbaki Patri) where they saw nine persons comni ng
fromvillage side and they were in police uniform The w tness
says that he identified Nathu Ram Tirth Prakash out of them
Thereafter the witness says that those persons told himand
others that they will not spare the deceased on that day and so
sayi ng those persons who were in police uniform and arned
with guns and rifles started firing, consequent to which
Raghubir Singh fell down dead. The w tness al so says that he
sustained pellet injury on his |left hand, w tness thereafter says
that Onkar Singh and Deputy Singh(ran away and the w tness
went to his house. On reaching the house, he inforned his elder
uncle’'s wife and his nother that sanme persons who killed his
father, killed Raghubir Singh also. None of the persons named
by himin this part of his evidence are appellants before us nor
were they the accused persons before the trial court. In the
cross-exam nation by the prosecution, this witness stated thus -
"I got true nanme of accused witten in Ex.K-1. It is true when
we cane near the pipal tree 12-13 persons surrounded us, |
know 9 persons out of them accused Jai pal Seti, Ghandani and
Suresh present in Court are out of 9 persons, Kunwar Pal
Nat hu, Rantirath, Ram Prakash and Sajjan were alongwi th him
| have heard that Kunwarpal, Rantirath, Ram Prakash, Nat hu,
have been killed in Police encounter." Though in this part of his
exam nati on, he has naned the appellants herein he“has not
attributed any overt act to these persons. This part of his
evi dence was understood by the trial court as this w tness
havi ng said that these persons named by him had participated in
the attack on the deceased which according to us is a clear
m sreadi ng of the evidence. The trial court in this regard held
thus : "In his cross exanination he has named all the four
persons as having participated .. and further adnmitted
that he had not named the accused earlier in counter fear (sic) of
the accused persons.”

Fromthe part of evidence extracted by us herein above, it
is clear that PW1 has not stated that these accused had actually
participated in the attack. This is an incorrect inference drawn
by the trial court. That apart admittedly though the incident in
guestion has taken place on 4.10.1977 and this w tness had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

3

personal |y given the conplaint as per Ex.Ka-1, his statenent

was recorded only on 24.11.1977 nearly 50 days after the

i ncident in question. The explanation given by PW8 in regard

to this inordinate delay is that this witness was not available for
recordi ng the statement, cannot be accepted on its face val ue.
The courts bel ow have not even adverted to this part of the

| acunae in the prosecution case. The other w tness on whomthe
trial court placed reliance to base a conviction is PW7 who,
according to the said court, has corroborated the evidence of
PW1. We have gone through the evidence of this w tness also

and are of the opinion that the courts bel ow were once again
wong in inferring that this wi tness has corroborated the

evi dence of PW1. At the outset, we should record even this
witness’'s statement was recorded only on 24.11.1977 and there

is no acceptable explanation for this delay. This w tness has

al so turned hostile and was cross-exanined. In his exam nation-
in-chief, he merely says that he saw 9 persons in police uniform
com ng fromthe opposite side and started firing. He stated that
he coul d not identify any of them hence, prosecution was
permtted to cross examne. In the cross-exam nation, he |ike
PW1 stated "I. O Darogaji went to village in respect of this
case. He interrogated ne, | did not say to Sub-Inspector
Darogaji) that all the persons were seen in day light Sajjan,
Kunwar pal Si ngh, Rantirath, Ram Prakash and Nat hu Jai pa

Ghanandi Suresh are residents of our village. | could not tel
that why did Sub Inspector recorded ny statement." We fail to
under stand how this evidence even if correctly read could
support the prosecution in identifying the accused persons. Stil
the trial court found sufficient material to base a conviction on
the basis of the evidence of these two witnesses. As a matter of
fact, there is hardly any evidence worth acceptance even in
regard to identification of the body. The w tness who was
examned in this regard by the prosecution-is PW3 who has

al so turned hostile and who in his examnation-in-chief has
stated that "I cannot say that the dead body was of Raghubir
Singh." Nothing in support of the prosecution is elicited in the
cross-exam nation. It is based on(such evidence the 'trial court
convi cted the accused persons and in appeal the H gh Court
rather surprisingly accepted the finding of the court below. W
are unable to accept the finding of the H gh Court also which

in our opinion, has fallen into the error conmtted by thetria
court.

Havi ng considered the material on record, we are unable

to accept the findings of the two courts bel ow that the
prosecution through the evidence of PW. 1 and 7 has

establ i shed beyond all reasonabl e doubt that these appellants
are responsi bl e for the rmurder of Raghubir Singh, hence this
appeal has to succeed and the same is all owed. The appellants
shall be released forthwith fromthe custody, if not required in
any other case.




