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These appeal's arise out of a-decision of the Custons, Excise

& CGold (Control) Appellate Tribunal (the tribunal), wherein the
tribunal by a majority judgnent held that the respondents are
entitled to the benefit of the exenption granted under Notification
No. 217/ 85 as amended in regard to the parts of nozzle and nozzle
hol ders used by themin the manufacture of ~an internal conbustion
engine (I CE diesel oil operated).

Before the tribunal the issue arose in view of the stand taken
by the Departnent that the appellant is not entitled to the benefit of
the said notification because the notification in question having not
exenpted nozzl e and nozzle holders, the respondent cannot claim
the benefit of the said notification in T respect of the parts of nozzle
and nozzl e hol ders on the ground that they are used.in the
manuf acture of original equiprent viz. internal comnbustion
engi nes.

The Judicial Menber agreed with the view of 'the
Department that since the notification in question 'specifically
excluded the benefit of exenption to nozzle and nozzl e hol ders,
the respondent cannot claimthe said benefit in regard to the parts
of such nozzl e and nozzle hol ders even though they are used in the
manuf acture of diesel oil operated conmbustion engine, which the
respondent manufactures; whereas the Technical Menber-in his
differing order came to the conclusion that the authorities of the
Departnment had taken an erroneous view that-parts of nozzle and
nozzl e hol ders are equival ent to nozzle and nozzle hol ders
thenselves. He also held that a part of nozzle and nozzl e hol der
woul d becorme a nozzl e and nozzl e holder only after a series of
process of assenbling involving | and, |abour and capital, therefore,
parts of nozzle and nozzl e hol ders cannot be equated with nozzle
and nozzl e hol ders thenselves, and in view of the fact that the
notification in question did not specifically exclude the parts of
nozzl e and nozzl e holders fromthe benefit of exenption, the said
| earned Menber held that the respondent is entitled to the benefit
of exenption. Hence, he differed fromthe Judicial Menber.

Consequently, the issue was referred to a third Menber who
franed the foll owi ng points for consideration

"Whether in the facts and circunstances of the case parts of
nozzl e and nozzle holders are entitled to the benefit of notification
217/ 85 (as anended), as held by the Technical Menber.
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they are not entitled to the benefit of the said notification
and matter requires to be renanded for considering the claimof
benefit of notification 216/ 87-CE dated 15.9.1987 and notification
112/ 88- CE dated 1.3.1988, as held by the Judicial Menber."

Consi dering the said points, the third Menber agreed with
the Techni cal Menber. Wile doing so, he held that parts of nozzle
and nozzl e hol ders cannot be deemed to be nozzle and nozzle
hol ders which conme into existence only as a result of series of
process of assenbling of various parts. In coming to this
concl usi on, the | earned Menber relied upon a judgnent of this
Court in the case of Union of India v. Ms. Tarachand Gupta &

Bros. (1983 ELT 1456) wherein this Court considering the claim

of an inporter who inported various parts of notorcycles in

knocked down condition, clained the benefit of an inport |icence
issued to himfor inporting parts and accessories of notorcycl es.
The contention of the revenue in that case was that in reality these
parts were only knocked down parts of the motorcycles which

could be re-assenbled as notorcycle(s) after their inport, hence,
they were not entitled to inport such knocked down parts of a

not orcycle was rejected by this Court holding that since the

i mporter had inported parts and accessories of nopeds, his

i mports were covered by Entry No. 295 of the Schedule to the

I mport Trade Control” Order and it was not permissible for the
Col l ector to hold that they were not covered by Entry No. 295 on

the ground that when assenbl ed together they would constitute

other articles Iike a notorcycle, scooter etc. Follow ng the said
judgrment of this Court the third nenmber agreed with the Technica
Menber hol di ng that subject to the fulfilnent of other conditions

of the notification, parts of nozzle and nozzle holders are entitled
to the benefit of exenption under Notification No.217/85, as
anmended. Thus, by a npjority the tribunal held in favour of the
respondent .

M. A K Ganguli, |earned senior counsel appearing for the

Depart ment before us, contended that when the notification
specifically excludes the benefits of exenption to nozzle and

nozzl e holders, it cannot be said that parts of such nozzle and
nozzl e holders are not excluded by the said notification. He
contended that ultimately it is these parts which constitute the
nozzl e and nozzl e hol ders which the exenption-notification had
excluded fromits benefit, therefore, it cannot be said that part of a
part constituting a product, can be treated separately fromthe part
which is not exenpted.

Whereas M. Joseph Vel lapally, |earned senior counse

appearing for the respondent, contended that the mgjority Menbers
were justified in coming to the conclusion that nozzle and nozzl e
hol ders are not the sanme as part of the said nozzle and nozzle

hol ders and the exenption notification not having specifically
excluded these parts, it is not open to the Departnment to equate the
parts as being the sane as nozzle and nozzl e hol ders. He contends
that ultimately these parts be it a part of nozzle or nozzle holders or
not woul d beconme a part of the ultimate product that is the interna
conmbustion engine, therefore, it would becone a part of the engine
and not part of nozzle or nozzle holder on the principle "a part of a
part is a part of the whole". That apart, |earned counsel pointed out
to us that the Departnent itself has subsequently accepted the
verdi ct of the tribunal w thout any reservation as could be seen
fromthe application nade to the Collector of Appeals under

Section 35E(4) of the Central Excises & Salt Act, 1944 by the

Assi stant Coll ector concerned on 24.9.1994. Learned counsel for

the respondent pointed out that based on this application the
Col l ector of Central Excise & Custons (Appeals), Pune, allowed

the prayer of the said Assistant Collector and follow ng the
judgrment of this Court in the case of Kam akshi Finance Corpn

Ltd. [1991 (55) ELT 453 (SC)] held in favour of the respondent by
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hol ding that parts of the nozzle and nozzle holders are eligible for
the benefit of exenption under Notification No.217/85 subject to

ful filment of other conditions of the notification. The said order of
the Appellate Coll ector has becone final and is being foll owed by
the Departrment till date. Learned counsel also relied upon a Board
Circul ar No.14/88 dated 26.5.1988 wherein it was held that in view
of the fact that the parts which go into the manufacture of
conponent parts that are in turn used in the manufacture of diese
oi | operated internal combustion engi nes, hence, would al so be
entitled to exenption in ternms of Notification No.217/85 subject to
fulfilment of other conditions. Therefore, in view of the above the
| earned counsel for the respondent contends that the appeal of the
Departnment before us is an exercise in futility since the

Depart nent has accepted the clai mof the respondent know ng very
wel | these appeal s are pending and w t hout maki ng those orders

subj ect to the judgnent of this Court.

We find substantial force in the argunent of the |earned
counsel for the respondent. It is true that the Departnent has
chal | enged the finding of the majority menbers before us in these
appeal s but as pointed out by the | earned counsel for the
respondent, the Departrment itself wthout reference to these
appeal s decided to get the order which was in its favour, set aside
by invoking the provisions of Section 34E(4) of the Act, and
havi ng obtai ned such an order fromthe Appellate Collector, we do
not think it proper for the Departnent now to continue to agitate
this issue. W may nake it clear that neither the application under
Section 34E(4) of the Act filed by the Assistant Collector nor the
order made therein by the Appellate Collector are made subject to
the decision of this Court. That apart, as pointed out by |earned
counsel for the respondent, the Board itself by its Crcular referred
to herei nabove, has held that parts of nozzl e and nozzle hol ders are
not nozzle and nozzle holders for the purpose of the notification in
guestion so as to deny the benefit of exenption to those parts. W
are told that this decision of the Appellate Collector and that of the
Board are being foll owed by the Departnment w thout demur. In the
said view of the natter we do not ‘think it is necessary for us to go
into the main question in regard to which there was difference of
opi ni on anongst the Menbers of the tribunal

For the reasons stated above, these appeals fail and the sane
are di sm ssed




