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CASE NO. :
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The Tata Hydro-El ectric Power Supply Co. Ltd. & Os.
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Uni on of India

DATE OF JUDGVENT: 05/02/2003

BENCH
M B. SHAH, B.P. SINGH & H K. SEMA

JUDGVENT:
JUDGMENT

Arising Qut-of S.L.P.( O NO4123 OF 2001

B. P. SINGH, J.

Speci al | eave granted.

Thi s appeal i's directed against the judgnent and order of the
Hi gh Court of Judicature at Bonbay dated 5.10.2000 in Appea
No. 144 of 2000 whereby the Division Bench of the Hi gh Court
affirmed the judgnent of the |earned Single Judge allow ng the
Arbitration Petition filed by the respondent under Section 34 of the
Arbitration and Conciliation Act, 1996 chall enging the award of
the Unpire dated 30th March, 1998 on the ground of ‘an error of
| aw apparent on the face of the Award:

The appel | ant - conpani es are |icensees under the Indian

Electricity Act, 1910 (hereinafter referred to as "the Act"). A

Power Supply Agreenent was executed on 7th July 1971 between

the aforesaid conpani es and President of |India represented by

Central Railways and Western Railways. — Under the agreenent

electric power is supplied to the railways at a nunmber of points on
the railways electrified track route for the operation of the railways
electric trains services. Cause 20 of the said agreenent contains

an arbitration clause which reads as under: -

"20.0: In the event of any dispute or difference at
any tine arising between the Governnment and the
Conpanies in regard to any matter arising out of or
in connection with this Agreement such di spute or
difference shall be referred to arbitration of two
arbitrators one to be appointed by each party
hereto and an Unpire to be appointed by the
Arbitrators before entering upon the reference and
decision or award of the said Arbitrators or Unpire
shall be final and binding on the parties hereto and
any reference made under this clause shall be
deened to be a submission to arbitration under the
Arbitration Act, 1940, or any statutory
nmodi fication thereof for the tine being in force.
The venue of arbitration shall be Bonbay".
The facts of the case are that on 7th June, 1993 the appellants
found that Western Railways Feeder No.36 Red phase current was
| ower (0.4 anps.) than Blue phase current (14 anps.). The
respondent was accordingly advised by message dated 9th June,
1993 indicating that the appellants would be carrying out further
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i nvestigation. On 13th June, 1993 further investigation was carried
out in the presence of representative of Wstern Railways and it

was confirmed that in Feeder No.36, the main Current Transforner
(CT) in Red phase had devel oped inter-turn short resulting in | ower
output fromits secondary w ndings. The appellants, therefore,

repl aced the defective CT and installed a new CT after show ng the
test results on the defective CT to the representative of the Wstern
Rai | ways. The neter was checked and found satisfactory.

Subsequent to the replacenent of the defective CT on 13th June,

1993 the off take of the Trivector Meter and the sum of the energy
recorded on the two energy neters at Dharavi were found to be

hi gher by 28.7 per cent.

On 22.6.1993 the appellants inforned the Western Rail ways
about the defect that had been detected and rectified and al so that
they shall advise the Railways the exact period of under
regi stration and the estimation of the quantum of energy that had
not been registered by the tariff neter due to the defective CI. By
their subsequent letter of 16th July, 1993, they inforned the
respondent that the Western Railway's off take recorded at
Dharavi between October, 91 and June, 1993 was | ower by about
34 per cent conpared to the off take prior to Cctober, 1991 and
that the recorded off take of Western Railways after replacenent of
the defective CT on 13th-June, 1993 had cone back to the |eve
prevailing before Cctaober, 1991. The appellants, therefore,
expressed the need to make an adjustnent of about 20.20 per cent
of the total nonthly energy off take of Railways at Dharavi billed
since Cctober, 1991 up to 13th June, 1993.

On 26th July, 1993, the appellants submtted a
suppl enentary bill to the respondent dated 26th July, 1993 for
Rs. 8, 89, 32,367.50 for the period of under registration i.e. from20th
Cct ober, 1991 to 13th June, 1993 giving inter-alia the extent of
adjustrment in energy off take and M D. Fuel, Adjustnent charges
etc. A request was nade for early paynent of the bill. The
respondent vide its letter of 6th August, 1993 drew the attention of
the appellants to paras 10.1 and 10.3 of the contract agreenent
bet ween the parties and stated that the nmetering responsibility as a
whol e lay with the appellants and that there is no interference by
the Railways in this regard. Moreover, para 10.3 of the contract
agreement provided a period of three nmonths as a corrective period
during which the defective neter should have been put back to the
required accuracy level. Considering the date of the bill as
26.7.1993, the respondent expressed its readiness to consider the
peri od of under registration for a maxi mum period of three
preceding nonths i.e. we.f. May, 1993. |If so advised, the
appel l ants were required to subnmit a revised bill

It appears that several neetings took place between the
parties, but they could not conme to an agreenent. On 2nd June,
1995, the appellants wote to the respondent referring to its
suppl enentary bill and the di scussions which the parties had on the
subj ect. However, since the issue remained unresol ved the
appel l ants informed the respondent that they were resorting to
Cl ause 20 of the Power Supply Agreenent and refer the natter to
two arbitrators, one each to be appointed by the parties. This was
followed by letter dated 27th July, 1995 informing the respondent
that the appellants had appointed M. A D. Linmaye, (Retd.) Asstt.
General Manager (Supply) BEST as their arbitrator in terns of
Cl ause 20 of the Agreenment. The respondent was requested to
nane its arbitrator and advise the appellants. Accordingly by letter
dat ed 2nd February, 1996, the respondent appointed Shri R K
Si nha, Financial Advisor and Chief Accounts Oficer, Wstern
Rai |l ways as its arbitrator and endorsed a copy of this letter to the
appel l ants for information. The arbitrators entered upon the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

arbitration but since they failed to agree, they referred the dispute
to the Unpire by their letter dated 29th Novenber, 1996.

Thereafter the Unpire received the docunents fromboth the
arbitrators in January, 1997. The claimwas filed by the appellants
before the Umwpire and a reply filed thereto by the respondent in the
nont hs of March and April, 1997. The Unpire entered upon the
reference on 15th April, 1997 and ultimately passed an award on

30th March, 1998 awarding a lunp sumof Rs. 4 crores to the

appel lants with interest @12 per cent per annum from August,

1993 till the passing of the decree.

The respondent filed an Arbitration Petition 210 of 1998
under Section 34 of the Arbitration and Conciliation Act, 1996
chal l engi ng the award on the ground of error of |aw apparent on
the face of the award contending that the decision of the arbitrator
was clearly contrary to the law laid down by the Supreme Court by
its Judgnent and Order dated 17th Decenber, 1999. A |earned
Si ngl e Judge of the High Court set aside the award on the ground
that it was contrary to the | aw as declared by the Supreme Court in
UPSEB Vs. Atna Steels and others : AR 1998 SC 846. He
al so held that the Unpire had no jurisdiction in the matter since the
di spute could be resolved only under Section 26 of the |Indian
Electricity Act, 1910, which precluded private arbitration. The
di spute, therefore, could be resolved only by the Electrica
I nspector as provided in Section 26 of the Act.

The appel lants preferred an appeal agai nst the judgnent and
order of the | earned Single Judge setting aside the award but the
sai d appeal was dismni ssed by the Division Bench of the High
Court in Appeal No. 144 of 2000 by judgment and order dated 5th
Cct ober, 2000 affirm ng the judgment and order of the |earned
Si ngl e Judge. The judgnent and order of the Division Bench is the
subj ect matter of challenge in this appeal

Section 26 of the Indian Electricity Act provides inter-alia
that in the absence of an agreenent to the contrary, the anount of
energy supplied to a consuner or the electrical quantity contained
in the supply shall be ascertained by nmeans of a correct neter, and
the licensee shall, if required by the consuner, cause the consuner
to be supplied with such a neter. Sub-sections (6) & (7) of Section
26 of the Act are relevant and read thus: -

"(6) Where any difference or dispute arises

as to whether any nmeter referred to in sub-section
(1) is or is not correct, the matter shall be deci ded,
upon the application of either party, by an

El ectrical Inspector; and where the neter has, in
the opinion of such Inspector ceased to be correct,
such I nspector shall estinmate the anpbunt of the
energy supplied to the consuner or the electrica
gquantity contained in the supply, during such tineg,
not exceeding six nonths, as the neter shall not, in
the opinion of such |Inspector, have been correct;

but save as aforesaid, the register of the neter
shall, in the absence of fraud, be conclusive proof
of such anpunt or quantity:

Provided that before either a licensee or a
consumer applies to the Electrical Inspector under
this sub-section, he shall give to the other party not
| ess than seven days’ notice of his intention so to
do.

(7) In addition to any meter which may be
pl aced upon the prem ses of a consumer in
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pur suance of the provisions of sub-section (1), the
i censee may pl ace upon such prem ses such neter,
maxi mum demand i ndi cator or other apparatus as

he may think fit for the purpose of ascertaining or
regul ating either the anount of energy supplied to
the consumer, or the number of hours during

which the supply is given, or the rate per unit of
time at which energy is supplied to the consuner,

or any other quantity or tinme connected with the

suppl y:

Provided that the neter, indicator or
apparatus shall not, in the absence of an agreenent
to the contrary be placed ot herw se than between
the distributing nmains of the |licensee and any
meter referred to in sub-section (1);

Provi ded al so that, where the charges for the
supply of _energy depend whol I'y or partly upon the
readi ng or _indication of any such neter, indicator
or apparatus as aforesaid, the licensee shall, in the
absence of an agreenment to the contrary, keep the
meter, indicator or apparatus correct; and the
provi si ons of sub-sections (4), (5) and (6) shall in
that case apply as though the neter, indicator or
apparatus were a neter referred to i n-sub-section

(1).

Expl anation. ~ A neter shall be deened to
be "correct"” if it registers the anbunt of energy
supplied, or the electrical quantity contained in the
supply, within the prescribed linmits of error, and a
maxi mum demand i ndi cator or other apparatus
referred to in sub-section (7) shall be deermed to be
"correct” if it conmplies with such conditions as
may be prescribed in the case of any such indicator
or other apparatus".

Two i ssues were highlighted before the High Court by the
parties. Wile it was contended on behal f-of the appel l'ants that a
Current Transformer (C.T.) is not a "meter" within the nmeaning of
Section 26 of the Act, the respondent contended that a Current
Transformer being an "apparatus" for the purpose of ascertaining
or regul ating the amount of energy supplied to the consumer, it
was an apparatus contenpl ated by Section 26(7) of the Act, and for
this, reliance was placed on the decision of the Supreme Court in
Atma Steels (supra). Secondly, the respondents contended that
the dispute, since it related to a defective neter and consequent
under registering of electricity supplied, was a dispute within the
contenpl ati on of Section 26(6) of the Act and, therefore, such a
di spute could be resolved only by the Electrical |nspector as
provided in sub-section (6) of Section 26. A statutory arbitration
provided in the aforesaid sub-section ruled out any private
arbitration and therefore the Umire had no jurisdiction to pass an
award in respect of such a dispute even if referred to it by the
parties.

The appel | ants sought to sustain the award contendi ng that

since the parties had submtted a specific question to the arbitrator
for his decision viz whether a CT was an "apparatus"” within the
meani ng of the proviso to Section 26(7) of the Act which could

confer exclusive jurisdiction on the Electrical |Inspector to decide
the dispute, even if the specific question was decided erroneously
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by the arbitrator, the award coul d not be set aside on that ground.
On these questions the | earned Single Judge as well as Appellate
Bench have held in favour of the respondents.

A perusal of the award of the Unpire woul d di scl ose that he

has noticed in detail the subm ssions urged before himby the
parties. The Unpire had also before himthe statenents of

nont hly energy consunption as recorded by the appellants billed
figures and the Western Railways aggregate figures of the energy
recorded by Western Railways own neters at Railway’'s end of the

5 Western Railway feeders. These were furnished by the Wstern
Rai | ways in Annexure 12 of their letter dated 28.4.1997. The chart
which is incorporated in the award itself is as follows :-

"Col .1 Col . 2 Col . 3 Col . 4
Month & Tot al energy Ener gy con- Col.3 & Col . 4
Year consuned by sumed by Rati o of consum

Rai l'ways as per WR'y 5 as per ption per TEC

Summat i on TEC s in Vector nmeter vis--vis

of Kwhr readi ngs Met er Ry’ s aggregate as
at Ry s end of 5 per Rly's Meters

f eeders

July' 91 6, 271, 200 7, 364, 763 1.174
Aug.’ 91 6, 371, 260 7,503,409 1.178
Sept.’ 91 6, 339, 740 7,349,398 1.159
Cct.’ 91 7, 145, 300 6, 251, 070 0.875
Nov.’ 91 6, 802, 400 4,944, 667 0. 727
Dec.’ 91 6, 792, 860 4,977,564 0.734
Jan.’ 92 7,068, 760 5,183, 124 0.731
Feb.’ 92 6, 508, 380 4,769,028 0.733
Mar ch’ 92 6, 492, 100 4, 813, 383 0.741
April’92 6, 878, 300 5, 010, 531 0.729
May’ 92 6, 695, 240 5,001, 012 0. 747
June’ 92 6, 551, 360 4,799, 810 0. 798
July, 92 6, 896, 000 5, 028, 104 0,729
Aug.’ 92 6,637, 300 4,722,777 0.712
Sept.’ 92 6, 203, 700 4,713,970 0.780
Cct.’ 92 7,066, 000 5, 169, 855 0.782
Nov.’ 92 7, 264, 480 5, 019, 352 0.691
Dec.’ 92 7, 822, 600 5,229, 249 0. 668
Jan.’ 93 7, 255, 200 5, 034, 874 0. 694
Feb.’ 93 7,112,540 4, 930, 264 0. 693
Mar ch’ 93 7, 639, 460 5, 481,025 0. 715
April’93 7,399, 900 5,267,613 0,712
May’ 93 7, 443, 700 5, 096, 903 0. 688
June’ 93 7, 450, 500 7,396, 796 0.992
Jul 'y’ 93 9, 046, 800 8, 563, 222 0. 947
Aug.’ 93 7, 847, 400 8. 490, 753 1.082
Sept .’ 93 7, 156, 600 7,592,191 1. 061

It is observed fromCol. 4 of the table that the ratio
of energy consunption as recorded by W Ry's
neter to that recorded by Ry's neters at the
recei ving end which was around 1.159 to 1.178
dropped to 0.875 in June 91 and fromJuly 91 to
May 93 rerained in the range of 0.685 to 0.760.
The rati o changed to 0.993 in June’ 93 and pi cked
upto 1.061 in Sept.’ 93. Notwithstanding W R y’'s
foot note that Railway’'s neters are not
periodically calibrated and therefore could not be
relied upon (though there was a contradiction on
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this front in the remarks of M. P.P. Sharma Sr.
Sec. Engineer (S/S) of W R y's observation that

the KWhr. Elenents of TVMs were being

calibrated once in 5 years) and M. Jain of W Ry
later clarifying in W Ry’ s letter of 23.12.97 that
this practice was not being rigidy adhered to and
the further fact that aggregation of readings al so
results in aggregation of errors of individua
neters, sonme positive and sone negative is worth
noting that this conparison corroborates the fact of
the meter registration at Dharavi RS dropped down
from Cctober 1991 onwards till in June 1993 when
the defective CT was replaced"

It is no doubt true that before the Unpire it was seriously

urged on behal f of ‘the Railways that CT was an "apparatus" within
the nmeaning of the proviso to section 26(7) of the Indian
Electricity Act, 1910 while on the other hand it was contended on
behal f of the appellant that CT is not such an apparatus and,

therefore, any defect in the CT will not anpbunt to a defect in the
nmeter. The Unpire in his award upheld the contention of the
appel | ant .

It was urged before the H gh Court as al so before us that

havi ng regard to the judgment of this Court in UP.S. E B vs.

Atma Steel (supra) it is no longer open-to the appellant to contend
that CT was not an apparatus w thin the neaning of section 26(7)

of the Act. Having perused the judgnent of this Court in Atma
Steel’s case (supra), we also-entertain no doubt that CT is an
apparatus within the neaning of section 26(7) of the Act.

The question that still survives consideration is whether the

di spute before the Unpire was in fact a dispute contenpl ated by
section 26(6) of the Act. Sub-section 6 of section 26 begins with
the words "where any difference or dispute arises as to whether

any neter referred to in sub-section (1) is or is not correct, the
matter shall be decided, upon the application of either party, by an
El ectrical Inspector; ." Sub-section 6 contenplates a

di fference or dispute, where one party contends that the neter has
rightly recorded the energy supplied while the other controverts
that position and contends that it has not correctly recorded the
supply of electrical energy. If such a dispute arises between the
parties, the natter is required to be decided by an el ectrica

i nspector and it is he who can pronounce upon the question as to
whet her the neter was or was not correct. Based upon his finding,
he is authorized to estimate the anbunt of the energy supplied
during such tinme, not exceeding six nonths, as the neter shall not
in his opinion have been correct. A dispute as to whether CT is an
apparatus within the neaning of sub-section 7 of section 26 is not
such a dispute, unless it is further contended that the CT which is
an "apparatus" within the nmeaning of sub-section 7 of 'section 26
was in fact defective, and, therefore, the meter had incorrectly
recorded the supply of electrical energy. |In short, before an

el ectrical inspector can be called upon to decide a di spute under
sub-section 6 of section 26, it nust be shown that while one party
contends that the meter, including the CT, is defective the other

contends to the contrary. |In the facts of this case we find that there
was in fact no dispute that the CT was defective and it had,
therefore, to be replaced. |In fact when the supplenentary bill was

submtted by the appellant, the Western Railways did not dispute
the position that the CT was defective, but only denied their
liability to pay the anmount of Rs.8.89 crores demanded in the
suppl enentary bill and contended that at best they were liable to
pay only Rs. 12,20, 740/- since demand for under registration by the
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nmeter could be permtted for a maxi num period of 3 nonths of the
denmand as per the Power Supply Agreenent. Considering the date

of the bill as 26th July, 1993, the respondent expressed its readiness
to consider the period of under registration for a maxi mum peri od

of three preceding nonths i.e. with effect from My, 1993 and

wote to the appellant that if so advised it may submit a revised
bill. It, therefore, appears that there was really no di spute between
the parties that the neter was defective. Even if we proceed on the
basis that CT is a neter/apparatus within the nmeani ng of sub-

section 7 of section 26 of the Act, the only dispute was whether the
respondent was liable to pay the entire supplenmentary bill as

clainmed by the appellant or whether their liability was limted to a
peri od of three nonths preceding the date of the bill

Where there is no dispute that the nmeter is defective, such a

di spute is not one contenplated by sub-section (6) of section 26 of
the Act. It is nodoubt-true that if a dispute as contenpl ated by
sub-section (6) of section 26 of the Act arises, the matter has to be
referred to the Electrical Inspector, and in view of the statutory
provisions, private arbitration in the case of such a dispute is not
perm ssi ble in1aw However, if there is no dispute as to whether
the neter is defective or not, there is nothing which prevents the
parties fromreferring their other disputes to arbitration for
determining the liability of the consuner in such cases. It is only
where any difference or dispute arises as to whether any neter
referred to in sub-section (1) of Section 26 is or is not correct, that
di spute has nandatorily to be resolved by the Electrical |nspector.
In resolving the dispute, the Electrical Inspector can nmake an
estimate of the electrical energy supplied during such tine, not
exceedi ng six nonths, as the meter shall not-in his opinion have

been correct. For the remaining period, the register of the nmeter is
deened to be concl usive proof of such ampunt or quantity, in the
absence of fraud. Al this pre-supposes the existence of a dispute
contenpl ated by Section 26(6) of the Act which has to be resol ved

by the El ectrical Inspector.

The Unpire no doubt held that CT was not an "apparatus"”

wi thin the neaning of sub-section (7) of section 26 of the Act.
Since an argunment was rai sed before himthat CT i's such an

apparatus within the nmeaning of sub-section (7) of section 26, he
expressed his opinion in the matter and may be, he deci ded

wongly. But that by itself will not bring the dispute under sub-
section (6) of section 26 of the Act. It was neither contended
before the Umpire nor was it decided by the Umire, that the CT

was not defective. This was so because the parties were agreed

that the CT was defective. |In any event that is not the basis of the
award. All that the Umpire had to deci de was whether there was
under registration of supply of electrical energy to the respondent
and if so, the extent thereof and the liability of the respondent to
pay for such electrical energy supplied but not recorded. Froma
perusal of the award it appears that that is precisely what the
Umire has done. Having noticed all the facts and circunstances

of the case the Unpire recorded his finding in the follow ng

wor ds: -

“I'n the event, taking into account the facts

1) That it is nobody’s case that the Railway has
not been paying regularly according to the bills
preferred by TEC based on the energy

consunpti on and MD recorded by their neter,

the nmmi nt enance of whose accuracy is entirely

the responsibility of TECin terms of the power
supply agreenent as well as the |I.E. Act and

whi ch neter incidentally had been tested to be
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wor ki ng properly in the tests carried out by
TEC in Nov.,91 and March 93 in the presence
of Railway’'s representative.

2) That the traffic | evel handled by the W Ry.
During the dispute period had not decreased or
remai ned static but had on the contrary

i ncreased, while the aggregate energy

consunmed had dropped despite the Railway not
havi ng undertaken any inproved nethods of
operation or inplementation of any energy
savi ng techni ques and further that after the

di sputed period the |evel of energy consuned

had attai ned higher levels in the consonance
with the traffic | evel s‘obtaining in these |ater
peri ods, establishes the fact that during the

di sputed period there has been sone part of the
ener gy .consuned that has escaped netering.

3) That the tine taken by TEC to di scover the
defect that had arisen in their metering CT was
an abnormally | ong one and that the consumer
cannot be penalized for TEC's failure to

di scover this defect, for whatever reasons they
be, in a reasonable tinme, particularly when they
had the obligation to maintain the nmeter and
netering systemin a state of good repair as

wel | as accuracy | evel and that the customer
cannot be penalized for the failure of the C
attributable to probable manufacturing defect, if
any, and wth a view to answering that the ends
of natural justice, equity and fairplay are
properly met with, with respect to both the
parties | pronounce ny |unmpsum award of Rs.

4 crores only (Rupees Four Crores only) in

favour of the claimant, payable by the Railway,

| hold that the paynent becones due w.e.f.

Aug. 93. | also award interest charges of 12%
p.a. we.f. Aug. 93 till the passing of the court
decree".

As noticed earlier the Unpire took into account the readings

of the neters maintained by the Railways thensel ves, but did not
give to the appellant the full benefit thereof, otherwi se the anount
woul d have been nuch higher. Only a [unpsumaward of Rs. 4

crores was made.

In fact, during the pendency of the special |eave petition

before this Court as well, the Court had noticed the fact that the
Western Rail ways was al so naintaining neters at their end and the
said neters reveal ed the total energy consuned at the railways end

at 5 feeder stations. This was noticed by the Unpire as well.
There appeared to be no reason why the railways shoul d not pay
the anpbunt as per their own neters. It appeared unfair and

i nequi tabl e that the Union Governnent should deny to pay the

amount for the electricity consumed as per their own record.

Counsel for the Union of India was given tine to consider the

matter and obtain necessary instructions. |It, however, appears that
the Union of India was not inclined to settle the dispute and,
therefore, the matter had to be heard.

We, therefore, hold that the H gh Court erred in setting

aside the award of the Umpire on a finding that the dispute before
hi m was one contenpl ated by sub-section (6) of section 26 of the

Act and, therefore, not arbitrable. W hold that the parties never
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di sputed the fact that the CT, which is an "apparatus" within the
neani ng of sub-section (7) of section 26 of the Act, was in fact
defective. There being therefore, no dispute as to whether the
nmeter had ceased to be correct, the dispute was not one

contenpl ated by sub-section 6 of section 26 of the Act. In fact
none of the parties even raised a contention before the Unpire that
the CT was not defective, and therefore the Unpire was not

required to give his finding on the question, which in a dispute
under Section 26(6) of the Act is the primary question to be
decided. The dispute related only to the claimof the appellant who
had submitted a supplenmentary bill for the electrical energy
supplied but not recorded. 1In the absence of a dispute as to

whet her the neter was or was not correct, such a dispute was
arbitrable. The Umire on the basis of the material before him
particularly total energy consuned by the Railways as per

summat i on of KWhr readi ngs at Railways end of 5 feeders for

which there is no dispute, made an Award, which in our view, he

was entitled to nake. ~ However, on one aspect of the matter we

feel that the award requires to be nodified. The Urpire has

awar ded i'nterest @ 12% per annum w th effect from August, 1993

till the passing of the court decree. |In the facts and circunstances
of the case the award is required to be nodified to the extent that
interest be awarded at the same rate, but with effect fromthe date
of the award i.e. 30th March, 1998 instead of August, 1993. The

i mpugned judgnent and order of the High Court is set aside. The
appeal is accordingly allowed with the said nodification. Let a
decree be drawn up accordingly. There shall ‘be no order as to
costs.




