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ACT:

Evi dence- Statenment made to village Mikhiya before ' accused
handed over to police-Wether adm ssibl e-Statenment  whet her
to be acted upon as a whol e.

HEADNOTE

The appel | ant was charged for the nurder of a fellow student
in arailway conpartnent. The appellant was noticed washing
bl ood-stai ned clothes, and bathing in a river. He was taken
to the village Mikhiya, where he nade a statenent and signed
it. In this statenment, he admitted his presence at the
scene of murder but stated that the crine was committed by
someone else, that he was injured by the knife of
assail ant when he tried to prevent the crine, and that  when
the assailant junped off the train he 'foll owed suit /being
apprehensi ve of arrest on the charge of nurder. Thereafter,
the appellant was handed over to the police. A bl ood-
stained knife, which could be the cause of the wvictims
injuries, was found on his person. Only an incised skin
deep injury, which could not account for the profuse blood-
stains on the clothes was found on him In his statenent
under s. 342 C.P.C. the appellant denied all connections
with the crime stating that he was injured at another place
in a scuffle--blood-staining his clothes, books etc. he
admtted being taken to the Mikhias house, and stated that
he had signed a blank paper there on being assaulted and
threatened, but he denied nmaking the statement in witing
ascribed to him |In appeal to this Court, the appellant
contended that the statement’ recorded by the village
Mukhi ya before handi ng over the appellant to t he police
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was i nadm ssi bl e in evidence; and if admssible, the
statenment had to be taken as a whole, and one portion of it
could not be acted upon while rejecting the ot her
Di sm ssing the appeal

HELD: (i) The contention that the statenent was nhot
voluntarily made and as such could not be admtted in
evi dence nust be rejected. No suggestion had been nade to
any one of the persons who had taken the appellant to the
Mukhi ya and had been tendered for cross-exam nation that any
one of them had assaulted the appellant. nor was any
suggestion made that the appellant had been coerced or
threatened w th dire consequences, if he did not make the
statenent. The appellant’s own version that he was made to
give his signature on a blank piece of paper cuts at the
root of his case that he made a statenment as a result of a
threat or assault, for in that case, all that was necessary
was to get his signature. [1041 E-@

(ii) kn the circunstances of this case, the exculpatory
part of /the statement nmade before the Mikhiya bei ng not
only inherently inprobable but also contradicted by the
ot her evidence was rightly rejected and the incul patory
part was rightly accepted. [1047 D

Rex v. Clewes, 4 Car. & P. 221; Hanumant v. 'The State
of Madhya Pradesh, [1952] S.C. R 1091; Palvinder Kaur v. The
State of Punjab, [1953] S.C.R 94, Enperor v. Bal nmakund,

l.L.R 52 All. 1011 and Narain Singh v.. The State of
Punjab, [1963] 3 S.C.R 678; referredto.

1034

JUDGVENT:

CRIM NAI  APPELLATE JURI SDI CTI ON: Cri minal Appeal No. 190 of
1966.

Appeal by special |eave fromthe judgnent and | order
dated February 4, 1966 of the Patna Hi gh Court in
Gover nment Appeal No. 14 of 1963.

B.P. Singh and S.N. Prasad, for the appellant.
A.S.R Chari and U P. Singh, for the respondent.
The Judgnent of the Court was delivered by

Mtter, J. The mai n guestion i nvol ved in thi's
appeal is, whether the statenent of the appellant recor ded
by a village Mikhiya before he was handed over to the
police is adm ssible in evidence; and if so, whether

the court could reject a part thereof and rely on the
remai nder along w th other evidence adduced to hold him
guilty of an offence he was charged with. The evi dence
agai nst the appellant was all circunstantial and there can
be no doubt that if the statement before the Mikhiyais to
be left out of consideration, the appellant cannot be held
guilty.

The appellant who was a student of a school in Jhaj ha
was charged with the nurder of a fellow student of the sane
school and robbing himof the sumof Rs. 34 On Cctober 12,
1961. The Additional Sessions Judge, Santal Par ganas
acquitted the appellant of both the charges but, in appeal
the H gh Court found himguilty of the charge of nmurder and
sentenced himto inprisonnent for life. The appellant has
cone up to this Court by special |eave.

The case of the prosecution |leading to the discovery of
the nurder and arrest of the appellant is as fol | ows.
When the Barauni-Seal dah passenger reached Madhupur
station at about 3.52 p.m on 12th Cctober 1961 the dead
body of a person was discovered in the lavatory of a first
class conpartment of that train. One Anil Kumar Roy who
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wanted to board the said conpartnent at Jasidih station (in
bet ween Jhaj ha and Madhupur) coul d not get the door opened
and had to board another conpartnment. The dead body was
found with the neck cut and besnmeared with bl ood. Bl ood was
coming out fromthe veins of the neck and there was plenty
of it on the floor of the lavatory. The <clothes of the
deceased and his belongings like a conb, handkerchi ef
were al so bl ood-stained and there were finger nmarks in the
| avatory. Phot ographs of the deceased were taken and |ater
the body was identified as that of Jai Prakash Dubey, a
student of class X-B Science of Jhajha Hi gh School. The
post-nortem report showed that there were no |l ess than six
incised injuries caused by some sharp cutting weapon. The
infjuries were homcidal' and death was caused by bl eeding
and shock
1035

The appel | ant was noticed by one Ram Kishore Pandey
(P.W 17) washing blood-stained clothes with soap in the
river ' patro about one hour before sunset on 12th Cct ober
1961. Pandey noticed that the |eft hand of the appellant was
cut and he questioned the appellant -as to how he had got’
his cl othes bl oodstai ned. The appellant’s version was that
when he was conming fromthe side of Gangamarni a cow boy had
assaulted him and cut his finger with glass and snatched
away his nmoney. /Reaching his house in village Saptar,
Pandey nentioned this to Shiv Shankar Pandey, P.W 25,
Shiv Shankar Pandey |learnt fromhis eider brother, Basdeo
that a nmurder had been committed in ~the Barauni train and
the nurderer was m ssi ng. They suspected that t he
appel  ant m ght be the nurderer and deci ded to go and search
for him Al the three along with Pathal Turi  and one,
Ayodhya Turi, two chowkidars went to the bank of that river
but could not find the appellant. There they were told by
Jaganath Mahto and Raneshwar Mahto (P.VW. 19 and 20) that
they had noticed a man with wet cl othes asking the way to
Deoghar. Proceedi ng-further, this group of persons found the
appellant about a mle from Titithapur going behind a
bul | ock cart. On being accosted the appellant said that he
was going to village Roshan to his sister’s place and that
he had not conmitted any nurder. The appellant was then
wearing a pair of trousers and a shirt-and had w th himsome
books. an exerci se book, a chhura (knife) besides a pair of
trousers and a shirt which were both wet. They apprehended
the appellant and took himto village Saptar. They called
on the Sarpanch of the village who directed themto take the
appel lant to the Mikhiya not naking any enquiry hi nsel f
The Mukhiya’s place in Lorajore was at a di stance of about a
mle from Saptar. The party reached there at about 9 O
clock at night and stayed there for 2 or 3 hours.. At about
m dnight on 12th Cctober 1961 the Mukhiya took down the
statenment (Ex. 6) of the appellant and directed the party to
take the appellant to the police station. The party reached
Madhupur police station at about 5 a.m on Cctober 13,
1961. Brij Bihari Pathak, Sub Inspector of Police (P.W
39) seized the articles which the appellant had with him in
the presence of two witnesses and prepared a seizure |ist.
The articles seized fromthe accused included a shirt, a
pair of trousers, a leather belt, a pair of shoes, 4
bl oodstai ned copy books, two books, pages of one being
bl ood-stained. He also prepared an injury report of the
appellant and sent himto a doctor for exam nation. The
officer in charge of the Railway Police Station Mdhupur
CGor akh Prasad Singh (P.W 511) proceeded with t he
i nvestigation, took charge of various articles found in the
conpartnent of the Barauni passenger, received the post-
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nortemreport, exam ned witnesses and sent all the nateria
exhibits to the Chemical Exam ner for exam nati on and
report. The report of the Chem cal Exam ner showed that
among the
1036
articles found with the appellant N shi Kant Jha and sent up
for examnation the follow ng were stained with hunan bl ood:
(1) leather belt cutting (2) cuttings of underwear, trousers
and shirt (3) pair of chappal (4) portion of a shoe (5) one
big knife and (6) several books, papers and an exercise
book. The report al so showed that sample of blood found on
the deceased was of the sane group as that of the appellant.
The appel | ant pl eaded not guilty. Before taking a note
of his statement wunder s. 342 of the Code of Crimna
Procedure, it will be useful ‘to reproduce his statenment Ex.
6 recor ded by Mukhiya at Lorajore before he was handed
over to the police. The statenent reads:
"I am Ni shi. ‘Kant Jha, son of N lkanth
Jha, ~resident of Baburpur, P.S. Jasidih sub-
di vision Deoghar, District Santhai Parganas.
To- day 12-10-61 at - about 12 m dni ght,
chowki dars® Pathal Turi and Ayodhya Turi of
vill age Saptar and Sheo Shankar Pandey,
Ram Ki shore Pandey and Basudeo Pandey of the
sane,/ village arrested nme and brought ne. My
statement is that when | boarded the first
class conpartnent in ~Barauni- passenger at
Jhaj ha, an unknown person was sitting in it
when ‘the train reached near Sinmultala and
when it stopped there, Lal -~ Mhan Sharnmm
resi dent —of Deoghar, P.S. Deoghar, " district
Dunka entered into that conpartnent.. | had
been knowi ng him frombefore. Wien the train
stopped at the Jasidih station and when | went
to get down, Lal Mhan Sharma who had boarded
the train at Sinultala, did not allow me to
get down at the Jasidih station. VWen the
train noved ahead of Jasidih station, in the
meanwhi | e Lal Mdhan Sharnma took that outsider
into the lavatory and began to beat him At
this I caught hold of his hand, as a result of
which nmy left fore-finger got injured wth
knife. Thereupon he asked ne to be careful-
Then, on being afraid, | sat quietly in that
very conpartnent. He further said that |
should not open the door and w ndow of the

conpartnment and if ~would do so

woul d be
inviting death. At that very tine, he killed
hi m When the train was reaching near
Mat hur apur, he junped down from the- running
train and fled away. Lal Mhan Sharma fled
awnay. al so junped down on the other side of
Patro river near Madhupur and fled away in
order to save ny life, because | apprehended
t hat | would be the only person who woul d
be arrested. Thereafter, | came to the
village Ratu Bahiar lying by the side of Patro
river and afterwards | took ny clothes to
Patro river and washed them with a soap
Mean-

1037

while a bullock cart was going to Deoghar
Therefore | sat on that very bullock cart and
started for Deoghar. After | had covered about
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a mle, Pathal Turi, Shanker Pandey, Ram
Ki shore Pandey, Ayodhya Turi, the chowkidar
and Raneshwar Mahto got me down from the

bul | ock cart and brought before you. | know
their names after enquiring the same from
them"
At the end of the statenent there was an endorsenent
readi ng:
"On nmy understanding nmy statenent, | af fix ny
signature."

The signature appearing thereunder was admitted by the
appel lant to be his beating date 12th October 1961. From
the said statenment the foll ow ng energe

(1) The appellant had boarded a first class conpartnent
in Barauni passenger at-Jhajha already occupied by a person
not known to him

(2) Wen the train reached Simultala one Lal Mohan
Sharma, resi dent of Deoghar entered that conpartnent

(3. ) Wen thetrain proceeded further and stopped at
Jasidih. 'station, the appellant wanted to get down but was
prevented fromdoing so by Lal Mhan

(4) After the train noved out of Jasidih Lal Mhan
caught hold of the first occupant of the conpartnent and
took himinto the lavatory and started beating him

(5) The appellant wanted to prevent this and in trying
to catch hold of the assailant’s hand he was injured by a
knife. Thereafter he took no further steps to prevent the
conmm ssion of the crine.

(6) Lal Mhan Sharma threatened himw th death in case
he wanted to open the door or the w ndow of the conpartnent
and killed the stranger.

(7) Wen the train was reachi ng Mathurapur Lal Mohan
junped out of it and ran away.

(8) The appellant also junped out of ‘the train after it
had crossed the river Patro near Madhupur and fled away to
save his |ife because he was apprehensive of being arrested
as the only person left in the conpartnent.

(9) He went to the village Ratu Bahiar near the /'river
Patro and washed his clothes in the river with a soap

(10) Thereafter he took a tide in-a bullock cart going
to Deoghar but after covering a mnmile or so he was
apprehended by Pathal Turi, Shanker Pandey, Ram Kishore
Pandey, Ayodhya Turi, the chowki dar and Raneshwar Mahto.
1038

On the face of it the statenent goes to show that the
appel l ant was present in the conpartnent when the rurder was
conmitted by Lal Mhan Sharma, that he did not know the
victim that the murder was conmtted after the train_ had
left Jasidih station, that he hinself was prevented /from
getting out of the train at Jasidih, that he suffered an
injury on his left fore-finger from the knife  of the
assail ant and that he junped out of the train near the river
Pat r 0. He did not mention having been accosted by Ram
Ki shore Pandey while he was washing his clothes in the river
nor did he nake any statenent to the effect that he had
received the injury as a result of a scuffle with a cow boy.

At the trial evidence was adduced by the Headmaster of
the school that Jai Prakash Dubey, the victim was an old
student while the appellant had joined that school in the
nmont h of March 1961. They bel onged to the same standard but
were not in the same section inasnuch as one was in the arts
section while the other was in the science section. The
headmaster deposed to the fact that both of them used to
play football and that no enmity was known to exist between
the two.
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In his statement under s. 342 Cr. P.C. the appellant
said that he could not identify the photographs of the
victim as those of Jai Prakash Dubey and that he did not
know Jai Prakash Dubey. He did not board a first «class
conpartnent of Barauni passenger at Jhajha, that he did not
junp off the train when it was nearing Mdhupur. He
admtted having washed his blood-stained clothes in the
river Patro near the village of Ratu Bahiar and that a
person had enquired of himthe reason for his clothes being
stained with blood. He did not adnmit that he had told
anyone that while conming fromthe side of Gangamarni he had
been assaulted by sonme herdsman and cut his finger wth
glass and said that his reply to the query was that he had
an altercation with a herdsnan on his asking about the way
when the latter wanted to assault himwith a sharp-edged
knife and on his catching hold of it he had cut his hand.
He deni ed havi ng enquired of anybody about the way | eading
to Deoghar and he al so denied that he was arrested while he
was a m'le -ahead of village Titithapur follow ng a
bul | ock® ‘cart. He admitted having held in his hand clothes
whi ch had been washed in the river and bl ood-stained ’books
and copy books, pages of some of the books being blood-
stained. He did not admt that he had with hima knife when
he was arrested. He admitted having been taken to the
house of the Mikhi'ya, Sudama Raut but his version was
that when he reached there they all began to beat him
and told himthat he mnust neke a statenent as suggested
by them Wth regard to Ex. 6 his version was that it was
not his statenent  but that he had been made to put his
signature on a piece of’ blank paper which was later nade
use of as his statenent. He denied that the witing of the
1039
endorsenent ascribed to himwas his: H s account  of the
activities. on that day was 'as follows. He had boarded a
third class conpartnent in Toofan Express on 12th Cctober
1961 intending to pay a visit to  his father’'s sister’s
daughter at Roshan and thereafter going to his native
pl ace. He had reached Madhupur at about 12.30 p.m and |eft
for Roshan. He had |l ost his way after sone distance and
enquired of sone herdsnen about the way to the village.
These herdsmen started to abuse himfor having | ost his way.
On his renonstration, a scuffle took place. At this point of
time another herdsman appeared with a lathi which was
shining |ike glass and wanted to assault himwith this. ~ On
his catching hold of the lathi he got his hand cut which was
bl eedi ng. Hi s cl othes and books al so got stained with blood
wher eupon the herdsman ran away. He purchased a~ soap and
went to wash his clothes in Patro river and take his bath.
Peopl e who nmet himthere had asked. himabout his injury and
he had given them the version just now nentioned.
Thereafter when he was nearing the village, Roshanta nunber
of persons canme and apprehended hi mon a charge of rurder
They took himto the Mukhiya's house at 8.30 p.m in the
night and kept him there assaulting himwith |lathis —and
sl aps. The Mukhiya had asked himto confess his guilt —and
give a statenent and on his refusing to do so, he was again
assaulted and threatened wth death. Through fear he had
af fixed his signature on a bl ank paper

On the evidence the H gh Court found that the train had
left Jasidih at 3.23 p.m its next halt being Madhupur where
it reached at 3.52 p.m The door of a first cl ass
conpartnent was found closed at Jasidih and could not be
opened. In the viewof the Hgh Court the nurder was
commtted in the lavatory of the first class conpartment
between Jasidih and Madhupur. On a close scrutiny of the
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evi dence adduced, the H gh Court found the fol |l owi ng
incrimnating circunstances agai nst the appellant :--

(a) Only about two hours after the nurder i.e. between 5
to 6 p.m he was seen washing his bl ood-stained ,,clothes on
the bank of the river Patro.

(b) At the time of his apprehension by Ram Kishore
Pandey and others he was holding blood-stained exercise
books, and other books sone of the pages being blood-
st ai ned.

(c) He also had with himat that tine a knife ’'the
| ength of the blade and the handl e of which was about 9".

(d) According to the nedical evidence the injuries. of
the victimcould have been caused by that knife ,which was

in the possession of the;, appellant ce One of the
horizontal’. incised induries i.e. injury No. 6, was 5" x 2"
x'3/4"
6 Sup. Cl/69--15
1040

(e) The left hand of the respondent was noticed with a
cut injury  at the bank of the said river. The marks of

other injuries on the body of the appellant were conpatible
with a scuffle with the victimin the conpartnent of the
train.

(f) The explanation of the appellant with regard to the
possession of blood-stained clothes and articles and the
injury on his body,was not acceptabl e.

In the light of the above incrimnating circunstances
culled fromthe evidence, the acceptance of the statenent of
the appellant in Ex. 6 that he had travelled together wth
an unknown person, later identified as the victim Jai
Prakash Dubey in the sane conpartnment woul d be  concl usive
to prove the guilt of the appellant if his further statenent
in Ex. 6 about the part played by ~Lal -Mhan Sharma be
rej ected. The appel |l ant had admitted hi's presence < on the
scene of the nurder, but it was his version that the 'crine
was committed by sonmeone else while he hinmself was a
hel pl ess spectator. Wen the assailant junped off the train
he foll owed suit being apprehensive of arrest on the charge
of murdering the unknown person. He had done so near the
river Patro. Some portions of the statement were not found
to be acceptable. It is not possible to believe that if
Lal Mohan Sharma wanted to commit the —murder he would
prevent the appellant fromgetting off the train at Jasidih
so as to have a witness who knew his name and address —and
testify to his comm ssion of the crinme. Lal - Mhan Sharma was
not in the train at Jhajha and no details were given about
any quarrel between himand the victimwhich mght lead the
former to make the attack on Jai Prakash. Apparently there
was no notive for Lal Mhan Sharma’s commi ssion of/ the
crinme. Again it is not possible to believe that Lal /Mhan
Sharma shoul d not have tried to do away with the “appell ant
al so. The version of the appellant receiving the injury on
hi s left hand in the railway comnpartnent was al so
unbelievable. So was his story of a scuffle wth the
herdsnman and cutting his hand as a result thereof. The cause
for the herdsnen abusing the appellant and his renbnstrance
followed by an attack on his person all appear to be
i mginary. The only incised injury which the appellant had
suffered was skin deep and it is inpossible to accept the
story that the bleeding was so profuse as to have

necessitated his washing his shirt and trousers in the
river. Nor does such an injury account for the other
articles like his belt, shoes and books being stained wth

bl ood which was sought to be renmpved by washi ng.
The contention urged on behalf of the appellant that the
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statenent was not voluntarily nade and as such could not be
admtted in evidence was rightly rejected by the High
Court,. The High.

1041

Court noted that no suggestion had been nade to any one of
the persons who had taken the appellant to the Mukhiya and
had been tendered for cross-exam nation that any of them had
assaul ted the appellant nor was any suggestion nmade that the
appel | ant had been coerced or threatened with dire
consequences if he did not nmake the statemnent. The
appellant’s own version that he was nade to give his
signature on a blank’ piece of paper cuts at the root of his
case that he nade a statenent as a result of a threat or
assault, for in that case, all that was necessary was to get
hi s signature.

A point was sought to be nade by counsel for the
appellant ,that the footprints and finger prints in the
| avatory of the first class conpartment taken at Madhupur
station were found to be different from those of the
appel l ant. _and that this went to show that the appellant
could not have been the murderer. ~The Hi gh Court turned
down this contention on the ground that before the police
took charge of the situation many people had entered the
conpartnent of the train-and the above difference therefore
was not a factor on which any reliance could be placed.

The High Court found that the appellant’s version that
he did not know the victimunacceptable.” H s version in Ex.
6 as to how he cane to sustain his cut injury was entirely
different from that given in his statement under s. 342.
The Hi gh Court al so could not accept his version that he had
lost his way to his sister’s village at Roshan-and that he
had suffered an injury in the way suggested by him in his
statenment under s. 342. But however grave the incrimnating
ci rcunst ances against the appellant as summarised by the
H gh Court may be, they were not-enough to fasten the 'guilt
on the accused unless a portion of his statement Ex. 6 is
pi eced together with them It is/only this statenent which
contai ns an adm ssion that he was travelling by the Baraun
passenger in a conpartnent where he saw a nmurder committed
and that he had junped out of the train near the river Patro
before getting to Madhupur and the entire evidence mnus the
unacceptable portion of Ex. 6 lead to the irresistible
conclusion of the appellants guilt.

It was contended before us by |earned counsel ~for the
appellant that if the statenment is to be considered at all
it must be taken as a whole and the Court could not act upon
one portion of it while rejecting the other. Counsel sought
to rely on three judgnents of this Court in aid of. his
contention that a statenent which contains any adm ssion or
confession must be considered as a whole and the Court is
not free to accept one part while rejecting the rest. In
our view, the proposition stated so wdely cannot be
accept ed. As Taylor puts it in his Law of Evidence (11th
edition) Art. 725 at page 502 that wth regard to the
general |aw of adm ssions, the first inportant rule is that
1042

"the whol e statement containing. the.
admi ssions nust be taken together; for though
some part of it may be favourable to the
party, and the object is only to ascertain
what he has conceded against hinself, and
what may therefore be presuned to be true
yet, unless the whole is received, the true
nmeani ng of the part, which is evidence agai nst
him cannot be ascertained. But though the
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whol e of what he said at the sane tinme, and
relating to the sane subject, must be given in
evidence, it does not follow that all the
parts of the ’'statement should be regarded as
equal |y deserving of credit; but the jury rmnust
consi der, under the circunstances, how rmuch

of the entire statenent they deem wo

belief, including as well the facts asserted
by the party in his own favour as those making
agai nst him"
Wth regard to crimnal cases, ,Taylor states:
"I'n the proof of confessions--as in the
case of adm ssions in civil causes-the whole
of what the prisoner said on the subject at
the time of nmaking the confession should be
t aken together..

But if, after the entire statenment of
the _prisoner has been given in evidence,
the prosecut or can contradict any part of
it, heis at liberty to do so; and then the
whol e testinonyis left to the jury for their
consi derati on, precisely as in ot her
cases  where one part of the evidence is
contradictory to another. Even w thout such
contradiction it is not to be supposed that
al | the parts of ~a confession are
entitled to equal credit. The jury may
bel i eve that part which charges the prisoner
and reject that which is“in his favour
if they see sufficient grounds. for so
doing. If what he saidin his own favour
is not contradicted by evidence of fered by the
pr osecut or, nor is inprobable in itself,
it will be naturally believed by the
jury; but they are not bound to give weight to
it on that account, being at liberty to
judge of it, like ot her evi dence, by al
the circunstances of the case."

In Roscoe’s book on Crinminal Evidence (16th ~Edition, page

52). statement of lawis nuch to the sanme effect.
Roscoe cites a decision in Rex v. —Clewes(x) where
the confession of the prisoner charged with nurder - 'that
he was present at the nurder but that it was commtted by
anot her person and that he took no part-in it, was  |left
to be considered by the jury with a direction that the
jury might, if they thought proper, believe one part of it
(1) 4 Car. & P,-221.

1043

and dishbelieve another. According to Archbold’ s Crinina
Pl eadi ng, Evidence and Practice (Thirty-sixth Edition, page
423):

"“In al | cases the whole of t he
conf ession should be given in evidence; for it
is a general rule that the whole of the
account which a party gives of a transaction
nust be taken together; and his adnission of a
fact disadvantageous to hinself shall not be
received, without 'receiving at the same tine
hi s cont empor aneous assertion of a fact
favourable to him not nmerely as evidence that

had made such assertion, but admi ssi bl e
evidence of the matter thus alleged by him in
his discharge .... It has been said that if

there be no other evidence in the case, or
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none whi ch is i nconpati bl e with the
confession, it nust be taken as true; but the
better opinion seens to be that, as in the
case of all other evidence, the whole should
be left to the jury, to say whether the facts
asserted by the prisoner in his favour be
true.”

In this case the appellant’s statenent in"Ex. 6 on
which reliance is placed to show that the appellant could
not be guilty of the crime was found wholly unacceptable.
H s version of Lal Mhan Sharma’s comm ssion of the crine,
his being prevented fromgetting down from the train at
Jasidih, Lal Mhan apparently conmtting the crime forcing
the appellant to be a witness to it and the latter’s version
of the manner in which he received the injury wer e
unacceptable to the H gh Court and we see no reason to comne
to any different  conclusion. The other i ncrimnating
ci rcunmst ances already tabul at ed, considered along with the
appel | ant’’s statenent that he was present in the conpartnent
when the nurder was conmitted, that he, junped from the
train near the river, that he gave a different version as to
how he had received his injury, his statenment that he had
lost his way to the village Roshan bei ng unacceptable, al
poi nt conclusively to having-commtted the nurder

There is nothing in the judgnents of this Court to which
reference was made which. <can help the appellant. 1In
Hanumant v. The State of Madhya Pradesh(1l) the facts were
"as follows. On a conplaint filed by the  Assistant
I nspector. Ceneral of Police, Anti~ Corruption  Departnent,
two persons by nanme Nargundkar and. Patel, were tried for
the offence of conspiracy to secure a contract of Seon
Distillery by forging the tender Ex. P-3A and for conmi ssion
of the offence of forgery of the ,tender ~and of  another
document Ex. P-24... The' Special Mgistrate convicted both
the appellants on all the three charges. The Sessions Judge
guashed the conviction of both the appellants wunder the
first Charge of
(1) [1952] s.c.R
1044
Crimnal conspiracy but naintained the convictions and
sentences under s. 465 |.P.C. on the charges of forging Ex.
P-3A and P-24. Both the appellants went up in revision to
the H gh Court wi thout any success. Exam ning the evidence
in the appeal by special |leave, this Court held that the
peculiar features relied on by the courts below in Ex.~ P-3A
shoul d be eliminated from consideration and it was held that
there were really no circunstances inconsistent with Ex. P-
3A being a genuine document. In respect of (the charge
regarding Ex. P-24 the trial Magistrate and the Sessions
Judge used the evidence of experts to arrive at the finding
that the letter Ex. P-24 was typed on article A which had
not reached Nagpur till the end of Decenber 1946 and
therefore the letter was antedated. The Hi gh Court although
of the view that the evidence of the experts was
i nadm ssi bl e proceeded nevertheless to discuss it and place
sone reliance on it. The lower courts held that the evidence
of experts was corroborated by the statenents of the accused
recorded under s. 342. In rejecting this conclusion it was
observed by this Court:

"If the evidence of the experts is
elimnated, there is no material for holding
that Ex. P-24 was typed on article A The
trial Magistrate and the I|earned Sessions
Judge wused part of the statenment of the
accused for arriving at the conclusion that
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the letter not having been typed on article B
nust necessarily have been typed on article A
Such use of the statenent of the accused was
whol |y unwarranted. It is settled law that an
adm ssion rmade by a person whether anounting
to a confession or not cannot be split up and
part of it used against him An adni ssion
must be used either as a whole or not at all

If the statenent of the accused is used as a

whol e, it conpl etely denol i shes t he
prosecution case and, if it is. not wused at
all, then there remains no material on the

record from which any inference could be
drawn that the letter was not witten on the
date it bears ..... we hold that there is no
evi dence whatsoever on the record to prove
that “this letter - Ex. P-24 was antedated and
that being so, 'the charge in respect of
forgery of this letter also fails."

Learned counsel for the appellant sought to rely on the
above statement of lawin aid of hi's Contention that the
statement in Ex. 6 should either be taken as a whole or
rejected altogether. In our viewthat was not the ratio
decidendi in Hanumant’'s case(1). As was pointed out by this
Court, with the elimnation of the evidence of the experts,
there was no material for holding that EX.

(1) [1952] s.c.R

1045

P-24 was typed on article A and consequently the only
evidence on the subject beingin the statement of the
accused a part of it could not be relied on |eaving apart
the excul patory part.

This is made nore clear in the next case which was cited
by [|earned counsel. In Pal vinder Kaur v. The State of
Punj ab(x) ’'the appellant was tried for offences under
sections 302 and 201, Indian Penal Code in connection wth
the charge of ’'murder of her husband. She was convicted by
the Sessions Judge under s. 302 but no verdict was
recorded regarding the charge under s. 201. On appeal, the
Hi gh Court acquitted her of the charge of nurder but
convicted her under s. 201 I.P.C. Wth regard to-this, the
Hi gh Court held that the nost-inportant piece of evidence in
support thereof was the confession nade by the appel | ant
which though retracted was corroborated on this point by
i ndependent evidence so as to establish the charge. Thi s
Cour t held that there was no evidence to establi sh
affirmatively that the death of the appellant’'s husband was
caused by poisoning and that being so the charge under s.
201 I.P.C. also nust fail. According to this Court, the
Hi gh Court in reaching a contrary concl usion not only /acted
on suspicions and conjectures but on inadm ssible “evidence.
,Wth regard to the all eged confession of the appellant, it
was held that the H gh Court not only was in error in
treating the same as evidence in the case but was further in
error in accepting a part of it after finding that the rest
of it was false. In that case, the evidence showed that the
body of the appellants husband was found in a trunk and
di scovered in a well and that the accused had taken part in
the disposal of the body but there was no evidence to show
the cause of his death or the manner and circunstances in
which it cane about. Referring to the decision of Hanumant’'s
case(2) it was reiterated that the Court cannot accept the
i ncul patory part of a statenent and reject the excul patory
part. The Court also referred to the observations of the
Full Bench of the Allahabad. H gh Court in Enmperor v.
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Bal makund(3) and fully concurred therein.

In the Allahabad case the question referred to t he
Ful | Bench was, whether the court could accept t he
i ncul patory part of a confession which commended belief and
rej ect the excul patory part which was inherently incredible.
On reference to a large nunmber of authorities cited the

Full Bench observed that these authorities actual ly
established no nore than this that (a) where there is other
evidence, a portion of the confession may in the [light of

that evidence; be rejected while acting upon the renainder
with the other evidence; and (b) where there is no other

(1) [1953].S.C R 94. (:2) [1952] S.CR
1091. I.L.R 52 Allahabad 1011
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evidence and the exculpatory elenment is-not inherently
incredible ;, the court - cannot accept the inculpatory

el enent and reject the excul patory elenent. According to the
Full Bench of the Al lahabad H gh Court the two rules above
stated had been applied during the |last one hundred years
and the Full” Bench answered the reference by holding "where
there is no other evidence to show affirmatively that any
portion of the exculpatory element in the confession is
false, the court nust accept or reject the confession as a
whol e , and cannot accept only the incul patory elenment while
rejecting the excul patory el enent as i nherently’
incredible."

Rel yi ng on the above statenent of the law it was said by
this Court in Palvinder Kaur’s case(l) that no use could be
made of her statement contained in the alleged confession to
prove that the death of her husband was caused by  poi soning
or as a result of an offence having been comitted and once
this. confession was excluded altogether, there renmained no
evidence for holding that her husband had died as a result
of the adninistration of potassium-cyanide.

The | ast decision of this Court referred to by counsel
viz. Narain Singh v. The State of “Punjab(2) does not add
anyt hi ng whi ch need be taken note of to the propositions of
law [ aid down in the above-nentioned case.

In this case the excul patory part of the statenment in
Ex. 6 is not only inherently inprobable but is  contradicted
by the other evidence. According to this statenent, t he’
injury which the appellant received was caused by the
appellant’s attenpt to catch hold of the hand of Lal =~ Mhan
Sharma to prevent the attack on the victim _This was
contradicted by the statement of the accused hinmsel f ~under
s. 342 CO. P.C to the effect that he had recceived the
infjury in a scuffle with a herdsman. The injury found on his
body when he was exam ned by the doctor on 13th Cctober 1961
negatives both these versions. Neither of these versions
accounts for the profuse bleeding which Ied to his ~washing
his clothes and having a bath in the river Patro, the anmount
of bleeding and the washing of the bloodstains being so
considerable as to affact the attention of Ram Kishore
Pandey, P.W 17 and aski ng hi m about the cause thereof. The
bl eedi ng was nora sinple one as his clothes all got stained
with bl ood as al so his books, his exercise book and his belt
and shoes. Mirre than that the knife which was di scovered on
his person was found to have been stained wth blood
according to the report of the Chemical Exam ner. According
to the postnortemreport this knife could have been the

cause of the injuries on the victim In circunstances I|ike
these there

(1) [1953] S.C R 94. (2) [1963] 3 S.C R 678
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bei ng enough evidence to reject the. excul patory part of
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the statenment of the appellant in Ex. 6 the H gh Court had

acted rightly in accepting the inculpatory part and piecing

the same with the other evidence to come to. the conclusion

that the appellant was the person responsible for the crine.
The appeal therefore fails and the conviction and

sentence are uphel d-

y. p. Appeal dism ssed.
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