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These appeal s are directed agai nst a common order passed by a Ful
Bench of Five Judges of the Hi gh Court of Allahabad in Gvil Wit Petition
No. 4285 (MB) of 1999, Public Services Tribunal Bar Association Vs. State
of UP. & Anr., Civil Wit Petition No. 871 (MB) of 2000, Afzal Ahnad
Siddiqui Vs. State of UP. & Os., and Cvil Wit Petition No. 1262 (MB) of
2000, Shireesh Kumar Vs. State of U P. & Os., wherein the H gh Court has
di smissed the wit petitions challenging the vires of the U P. Public Services
(Tribunal) Act, 1976, as anmended fromtime to time. | The H gh Court has
uphel d the constitutional validity of the Act as well as the subsequent
amendment s nmade t herein.

To effectively adjudicate the dispute arising in these appeals it would
be necessary to have a | ook at the events in a chronological order which are
given in brief as under

The U.P. Public Services (Tribunal) Act, 1976 ( for short "the Act")
was promul gated relating to public servants of the State Governnent and the
enpl oyees of the governnent undertakings, |ocal bodies etc. having power
to grant interimrelief as well. Before the coning into force of the Act the
public servants were approaching civil courts for redressal of ‘their
grievances arising out of their service matters by filing civil suits before the
civil court of conpetent jurisdiction or by approaching the H gh Court under
Article 226 of the Constitution of India. After the coning into force of the
Act the jurisdiction of the Civil Court was taken away. The decision to have
a separate service Tribunal was taken by the State Governnent after
consi dering the increasing workload of the civil courts and the delay in
di sposal of the service matters. The purpose for creating the Tribunal has
been indicated in the statement of objects of the Act, which reads as under

"The nunber of cases in the courts pertaining to
the enpl oyment matters of the Governnent

servants was constantly on the increase. This,
besi des increasing the workload in the courts al so
del ayed consi derably the di sposal of such cases.
Such litigation also involved noney and tine of
government servants. |In these circunstances, it
was decided to establish Public Services Tribunals
to deal with cases pertaining to enpl oynent
matters of government servants and al so of the
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enpl oyees of the local authorities and Gover nnment
Cor porati ons and Conpani es, so that the

enpl oyees may get quick and i nexpenses justice.

It was al so decided that after the establishnent of
the Tribunals such suits be barred frombeing file
in the subordinate courts.™

Under the original Act the State Governnent constituted five
Tri bunal s each conprising of an |AS Oficer as a Chairnman and a Judicia
Oficer of the rank of District Judge as a Judicial Menber. Each Tribuna
was vested with the jurisdiction over service matters of different
departnments to the State Government. Under Section 4 of the Act any
person who is or has been a public servant could file a claimpetition in any
manner relating to enployment as such public servant if his enpl oyer had
dealt with himin a nanner which was not in conformty with any contract or
provisions of Article 16 or Article 311 of the Constitution of India or with
any rules or |aw having force under Article 309 or Article 313 of the
Constitution. Under Section 5 (5) (j) of the original Act the Tribunals had
the power 'to pass interimorders in respect of all matters within their
jurisdiction including orders of dismssal, renmoval, reduction in rank
term nation, reversion and conpul sory retirenment.

The Act was amended by the U P. Public Services (Tribunal)
(Amendrent) Act (U/P. Act No. 1 of 1977). By the said amendnent after
sub-section (5) of 'Section 5, sub-sections (5-A) and (5-B) were inserted.
Under Section 5 (5-A) the Tribunal could pass an interimorder in specific
type of cases, but under Section 5 (5-B) the Tribunal was prohibited from
passing interimorders in respect of the order nade or purporting to be made
by an enpl oyer for the suspension, dismssal, renoval, reduction in rank
term nation, reversion and conpulsory retirement.

In the year 1982 a proviso was added to Section 4 of the Act by the
U P. Public Services (Tribunal) (Anendrment) Act (U.P. Act No. 2 of 1982)
di vesting the Tribunal of the jurisdiction to deal with petitions arising out of
orders of transfer of a public servant.

In 1985 the Adm nistrative Tribunals Act (Act No. 13 of 1985) was
enacted by the Parlianment under Article 323-A of the Constitution providing
a Central Administrative Tribunal with benches for adjudicating disputes in
respect of recruitnent and conditions of service of persons appoi nted under
the Central CGovernnent and its undertakings in connection with the affairs
of the Union. Under Section 5(1) of the said Act Tribunal was to consist of
a Chairnman, Vice-Chairman, Judicial and Administrative Menbers. Under
Section 6(1)(c) of the said Act a person who had held the post of Secretary
to the Governnent of India or any other post under Central or State
Government carrying a scale of pay which was not |ess than that of a
Secretary to the Governnent of India could be appointed as the Chairman of
the Tribunal. The original Act vested the entire power of appointnment of
Chai rman, Vice-Chairman, Adm nistrative & Judicial Menbers of the
Tribunal in the Central Governnent wi thout providing for their
appoi ntnents being made in consultation with the Chief Justice of |ndia.

Wit Petition No. 12437 of 1985, S.P. Sanpath Kumar v. Union of
I ndia and ot her connected cases were filed in this Court under Article 32 of
the Constitution of India challenging the validity of the Adm nistrative
Tribunal s Act, 1985 including Section 28 of the said Act whereby the Hi gh
Courts were divested of their jurisdiction under Articles 226 and 227 of the
Constitution in respect of matters within the jurisdiction of the
Admi ni strative Tribunals, i.e., in respect of service matters pertaining to
enpl oyees of the Central Governnent, State CGovernnent or any undertaking
whi ch were brought within the jurisdiction of the Tribunals. S.P.Sanpath
Kumar’s case and ot her connected cases were referred to and di sposed of by
a Constitution Bench of this Court and the sane is reported in 1987 (1) SCC
124. By the said decision, this Court upheld the constitutional validity of the
Admi ni strative Tribunals Act but directions were issued to the Central
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Government to anend the Act, inter alia, to delete the provisions providing
for 1AS Oficers to be appointed as Chairman of the Tribunal and providing
for appoi ntment of Chairman, Vice-Chairman and ot her nenbers of the

Tribunal in consultation with the Chief Justice of India. Thereafter in 1987
by Adm nistrative Tribunals (Arendnent) Act, section 6(1)(c) of the said

Act were omitted and section 6 (7) was substituted providing for

appoi nt nent of Chai rnman, Vice-Chairman and nenbers of the Tribunal in
consultation with the Chief Justice of India.

In Krishna Sahai v. State of U P. [1990 (2) SCC 673] and Rajendra
Singh Yadav v. State of U . P. [1990 (2) SCC 763], this Court directed the
State of U P. to consider the feasibility of setting up an appropriate Tribuna
under the Central Tribunal Act, 1985 in place of the Services Tribunals
functioning at present, and in case the existing State Tribunals were
continued. This Court observed:
. it woul d be appropriate for the State of Utar
Pradesh to change its manning and a sufficient
nunber of peopl e qualified in Law should be on
the Tribunal to ensure adequate dispensation of
justice andto nmaintain judicial tenper in the
functioning of the Tribunal..."

In the later decision in Rajendra Singh Yadav’'s case(supra), this
Court reiterated its earlier view, a few other observations to inprove the
functioning of the 'Services Tribunal were nade. The said observations read
as under:
"We have been told that the Services Tribuna
nostly consists of Adnministrative Oficers and the
judicial element in the manni ng part of the
Tribunal is very small. As was pointed out by us
in S. P. Sanpath Kumar v. Union of India, the
di sputes require judicial handling and the
adj udi cation being essentially judicial in-character
it is necessary that an adequate nunber of judges
of the appropriate |evel should man the Services
Tribunals. This would create appropriate tenper
and generate the atnosphere suitable in an
adj udi catory Tribunal and the institution as well
woul d command the requisite confidence of the
di sputants. W have indicated in the connected
matter that steps should be taken to replace the
Services Tribunals by Tribunals under the
Adm nistrative Tribunals Act, 1985. That would
give the Tribunal the necessary colour in terns of
Article 323-A of the Constitution. As a
consequence of setting up of such Tribunals, the
jurisdiction of the Hi gh Court would be taken
away and the Tribunals can with plenary powers
function appropriately. The disputes which have
arisen on account of the Services Tribunals not
having complete jurisdiction to deal with every
situation arising before it would then not arise.

We have pointed out that notice has been
issued in a later case for the State’'s response to the
guestion of Tribunals to be |ocated at different
parts of the State. State of Uttar Pradesh
territorially is the second largest State in India but
consi dering the population it comes first. Al nost
every part of the State is well advanced and service
litigation in such setting is likely to arise
everywhere. To |locate the seat of the Tribunals at
the State capital in such a situation is not
appropriate. The accepted phil osophy relevant to
the question today is that justice should be taken to
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everyone's doors. This, of course, is not a
statenment which should be taken literally but
undoubt edly the redressal forum should be
avai | abl e near about so that litigation may be cheap
and the forum of ventilating grievance may not be
difficult to approach. Keeping that in view which
is alegitimate consideration it would be
appropriate for the State Governnment to consider
firstly, increase in the nunber of benches of the
Tri bunal and secondly, to |locate themnot at the
same station but at various sectors or depending
upon the numnber of institution of disputes and
pendency at the | evel of independent
Conmi ssi onerate or by clubbing two or three of
themtogether. This, of course, is a matter which
woul d require further examnation at the
administrative | evel and, therefore, we express no
opi nion regardi ng | ocati on of such Tribunals

al t hough we are of the definite view that there
shoul d be Tribunals available in different parts of
the State-and all the benches of the Tribunal should
not be | ocated at one place."

Thereafter in 1992 /'the U P. Public Services (Tribunals) (Amendnent)

Act (U P. Act No. 7 of 1992) was promul gated anending drastically the

provi sions of the original Act. Only one Tribunal with separate division and
si ngl e menber benches replaced the several Tribunals constituted under the
original Act. According to section 3(2) of the Amending Act the Tribuna
was to consist of one Chairman, one Vice-Chairman, Judicial and

Admi ni strative Menbers. —Under section 3(3)(c) of the Anmending Act an

IAS O ficer could be appointed as Chairman of ‘that Tribunal. Sinmilarly,
under section 3(4) (c) of the Amending Act an | AS officer could al so be
appoi nted as Vice-Chairnman of the Tribunal. Another significant change

br ought about by the Amendi ng Act was that vide Section 5-A of the

Amendi ng Act the Tribunal was vested with the powers of punishment for

its contenpt in the sanme manner .as the H gh Court has under the provisions
of the Contenpt of Courts Act. Thereafter in 1993 'Sri S.Venkat Ramani, an
| AS of ficer was appointed by the State Governnent as Chairnan of the

Tri bunal . Sanj ai Kumar Srivastava filed wit petition No.1619(MB) of

1993 before the All ahabad H gh Court chall engi ng the appointnent of Sr
Venkat Ramani as Chairman of the Tribunal as well as challenging the
constitutional validity of the provisions of section 5(3) (c¢) and 5(4)(c) of the
Act as anended in 1992 whereby an | AS officer coul d be appointed as

Chai rman and Vi ce-Chairnman of the Tribunal.- A Full Bench of the

Al | ahabad Hi gh Court by its judgnent dated 26th May, 1995 struck down

the provisions of Section 5 (3) (c) and 5(4) (c) of the Act and quashed the
appoi ntment of Sri Venkat Ramani an | AS officer as Chairman of the

Tri bunal

In 1994 the U. P. Public Services (Tribunal) (Amendnent) O dinance

(U P. Odinance No. 23 of 1994) was promul gated whereby sub-section 5-C

was inserted to section 5 of the Act divesting the Tribunal from passing any
interimorder in respect of an adverse entry awarded to a public servant and
providing that all interimorders passed in respect of any such adverse entry
bef ore the promnul gati on of the O di nance would stand vacated. This

Ordinance in due course of time |apsed and thereafter in the year 1995 again
the sane Ordi nance was pronul gated by U P. Odinance No. 8 of 1995

i ntroduci ng the sane anendnents as were in U P. Odinance No. 23 of

1994. This Ordinance al so | apsed in due course of time and thereafter on

25t h August, 1995 the U. P. Public Services (Tribunal) (Anmendnent)

(Second) Ordinance, 1995 (U.P. Odinance No.32 of 1995) was pronul gated

by the Governor re-promulgating U P. Odinance No. 8 of 1995 which had

| apsed on expiry of the period specified in Article 213(2) of the Constitution
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In February, 1997 a former Judge of the Allahabad H gh Court,
Justice K L. Sharma (retd.) was appointed as the Chairnman of the Tribunal
Justice Sharma retired as Chairman of the Tribunal on 10th July, 1999.

On 10th of Septenber, 1999 U. P.Public Services (Tribunal)

Amendnent Ordi nance, 1999 (U.P. Odinance No. 17 of 1999) was

promul gated by the Governor of U.P. and published vide notification dated
9th Septenber, 1999. By Odinance No. 17 of 1999 Section 4(1) was
substituted in place of section 4 of the Act, further Section (5-C) was added
to Section 5. Wit Petition No. 4285(MB) of 1999 was filed by the U P
Public Services Tribunal Bar Association. The constitutional validity of
new y added Section 4(1), sub-section (5-C) and Section 5(5-B) was
chal | enged being ultra vires the Constitution. A further prayer was nade
that a wit in the nature of nandanus be issued commanding the State
CGovernment to nodify the Act strictly in conformity with the Centra

Admi nistrative Tribupals Act, 1985 as per the law laid down by this Court in
S. P. Sanpath Kumar’s case(supra)-and L.Chandra Kumar v. Union of India

[ 1997 (3) SCC 261]. Lastly it was prayed that the U P. Public Services

Tri bunal be given conprehensive powers to grant interimrelief to nmake the
Tri bunal ‘nore efficient and effective. Subsequently the inpugned U. P.

Ordi nance No. 17 of 1999 was replaced by U P. Act No. 5 of 2000.

Thereafter an application for amendment of the wit petition challenging the
U P. Act No. 5 of 2000 was moved whi ch was al | owed.

Sri Satish Chand Shukla, a practising advocate of Allahabad Hi gh

Court filed wit petition No. 5103 (M) of 1999 chall enging the
constitutional validity of the U P. Public Services (Tribunal) Act, 1976 on
the ground that the same was beyond the | egislative conpetence of the State
Legi sl ature.

Shri Afzal Ahmad Siddiqui, a practising advocate filed wit petition

No. 748 (MB) of 1999 challenging the constitutional validity of Section
3(5), (7) and (8) of the Act with a prayer to annul the above sections in order
to renove the infirnmities of the Act as pointed out by this Court in

S. P. Sanpath Kumar’s case (supra)- The sane advocate Shri Afzal Ahmad
Siddiqui filed another wit petition No. 1636 (MB) of 1999 chal |l engi ng the
constitutional validity of the U P. Ordinance No. 17 of 1999. After the
conming into force of the U P. Act. No. 5 of 2000 repl acing the O dinance
No. 17 of 1999 Shri Afzal Ahnmad Siddiqui filed wit petition No. 871 (MB)
of 2000 chal | enging the provisions of the U P.~Act No. 5 of 2000. Relief
claimed in wit petition No. 871 (MB) of 2000 was the same as had been
clainmed in wit petition Nos. 748 (MB) of 1999 and 1636 (MB) of 1999 filed
by himin which he had chall enged the provisions of the O dinance.

The provisions of the Act which are under chall enge and ot her
rel evant provisions are reproduced bel ow for reference:
"Section 3. Constitution of the Tribunal -(1) As

soon as may be after the conmencement of the

Uttar Pradesh Public Services (Tribunals)

(Anendrent) Act, 1992, the State Gover nnent

shall, by notification, establish a Tribunal to be

called the State Public Services Tribunal

(2) The Trbinual shall consist of a Chairman, a
Vi ce Chairman(Judicial), A Vice-

Chai rman( Admi ni strative) and such nunber of

ot her Judicial and Administrative Menmbers not

less than five in each category, as nmay be

determ ned by the State CGovernnent.

(3) A person shall not be qualified for
appoi nt nent as Chai rnan, unl ess he-

(a) has been a Judge of a High Court, or
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(b) has, for at least two years held the post of

Vi ce- Chai r man, or

(c) has been a nmenber of the Indian

Admi ni strative Service who has held the

post of a Secretary to the CGovernnent of

I ndia or any other post under the Central

or the State Government equival ent

thereto, and has adequate experience in

di spensation of justice.

(4) A person shall not be qualified for
appoi nt nent as Vi ce-Chai rman(Judi ci al ) unl ess
he, - -

(a) has hel d the post of District Judge or any
ot her post equivalent thereto for at |east

five years; or

(b) has, for at least two years, held the post
of a Judicial Menber.

(4-A A person shall not be qualified for
appoi nt nent-as Vice- Chai rman(Adni ni strative)
unl ess he-

(a) has, for at |east two years, held the post
of an Admi nistrative Menber; or
(b) has, for at least two years, held the post

of Additional Secretary to the

Covernment of India or any other post
under the Central or a State Government
carrying a scale of pay which is not |ess
than that of an Additional Secretary to
the Government of India-and has, in the
opi nion of the State Government,

adequat e experience in dispensation of
Justi ce.

(5) A person shall not be qualified for

appoi ntnent as a Judicial Menber, ‘unl ess he has
hel d the post of District Judge, or any other post
equi val ent thereto.

(6) A person shall not be qualified for
appoi nt nent as an Adm nistrative Menber, unless

he has held, or has been eligible to hold, the post
of Commi ssioner of a Division or Joint Secretary
to the Governnent of India and has in the opinion
of the State CGovernnent, adequate experience in

di spensation of justice.

(7) The Chai rman, Vice-Chairman and every

ot her menmber shall be appointed by the State
Governnent after consultation with the Chief
Justice for which proposal will be initiated by the
State Covernnent:

Provi ded that no person shall assune the O fice of
Chai rman, Vice-Chairman or other nenber, as the
case may be, unless he has resigned or retired
from as the case may be, the Judgeship of the

H gh Court, or the Indian Adm nistrative Service

or the Uttar Pradesh Hi gher Judicial Service or any
ot her service in which he was serving except the
service as Vice-Chairman or Menber.

Section 4. Reference of claimto Tribunal-(1)

Subj ect to the other provisions of this Act, a person
who is or has been a public servant and is

aggrieved by an order pertaining to a service




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 17

matter within the jurisdiction of the Tribunal, my
nake a reference of claimto the Tribunal for the
redressal of his grievance.

Expl anation - For the purpose of this sub-section
"order" means an order nade by the State

Government or a local authority or any other

Cor poration or conpany referred to in clause (b) of
Section 2 or by an officer, comittee or other body
or agency of the State Governnment or such |oca
authority or Corporation or conpany:

Provi ded that no reference shall, subject to the
terns of any contract, be made in respect of a
claimarising out of the transfer of a public servant.

Section 5. Powers and procedure of the
Tribunal-(1)(a) The Tribunal shall not be bound
by the procedure laid down in the Code of Civi
Procedure, 1908 (Act 5 of 1908), or the rules of
evi dence contained in the I'ndian Evidence Act,
1872 (Act 1 of 1872), but shall be guided by the
principles of natural justice, and subject to the
provisions of this section and of any rules nade
under Section 7, the Tribunal shall have power to
regulate its own procedure (including the fixing of
pl aces and tines of its sittings and decidi ng
whether to sit in public or private):

Provi ded that where, in respect of the subject-
matter of a reference, a conpetent court has

al ready passed a decree or order or issued a wit or
direction, and such decree, order, wit or direction
has becone final, the principle of “res judicata
shal | apply.

Section (5-B) Notwi thstanding anything in the

f oregoi ng sub-sections, the Tribunal shall have no
power to rmake an interimorder (whether by way

of injunction or stay or in any other manner) -in
respect of an order made or purporting to be made
by an enpl oyer for the suspension, dism ssal,
renmoval , reduction in rank, termnation

conpul sory retirenent or reversion of a public
servant, and every interimorder (whether by way
of injunction or stay or in any other manner), in
respect of such matter, which was nmade by a

Tri bunal before the date of commencenent of this
sub-section and which if in force on that day, shal
stand vacat ed.

Section (5-C) Notw thstanding anything in the
forgoi ng sub-sections, the Tribunal shall have no
power to make an interimorder (whether by way

of injunction or stay or in any other manner) in
respect of an adverse entry nade by an enpl oyer
agai nst a public servant, and every interim order
(whet her by way of injunction or stay or in any
ot her manner) in respect of an adverse entry,

whi ch was made by a Tribunal before the
comencement of the Utar Pradesh Public

Services (Tribunal) (Arendnment) Act, 2000 and
which is in force on the date of such
comencenent shall stand vacated."
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The validity of Section 4(1) inserted by Act NO 5 OF 2000 has been
chal | enged on the ground that a public servant could not approach the
Tribunal for 'in action’ on the part of the authorities in respect of his | ega
rights. |If there was inaction on the part of the enployer a public servant had
no renedy before the Tribunal and further the incunbent could not approach
the Cvil Court for the reason that the jurisdiction of the Cvil Court had
al ready been barred under Section 6 of the Act. That by the amendnents
made in the inpugned Act the powers of the Tribunal regarding judicia
revi ew of administrative in-action deprives the litigants of their val uable
right. Divesting of power of judicial reviewtoo was ultra vires to the
Constitution of India. Judicial review being basic and essential feature of
the Constitution as held by this Court in Mnerva MIIs Ltd. vs. Union of
India reported in 1980 3 SCC 625. The object of the Act was not to | eave
a public servant without any remedy. It was further averred that initially
there were provisions in the Act conferring powers upon the Tribunal to
grant interimrelief. However, in due course of tine on one pretext or the
other the jurisdiction of the Tribunal to grant interimreliefs has gradually
been taken away. Firstly enbargo was put with respect to grant of interim
relief in certain nmatters. Subsequently the jurisdiction with respect to
transfer was taken away and |lastly the power to nmake interimorder in
respect of an adverse entry made by an enpl oyer against a public servant
has been taken away. By the inmpugned action of the respondents the whole
concept of the ains and objects of the Act have been diluted. [If the Tribuna
is not conferred with full powers of the court and the authority to grant
effective relief to the public servants then it cannot be the real substitute of

the courts. If the Tribunal is not enpowered to deal with every situation
with respect to the services of the public servants then it will loose its
identity. |If the rule of lawis to prevail the Tribunal has to play effective
role

in admnistration of justice and in the process the Tribunal should have al
powers as are vested in courts. Challenging the |ater part of sub-section (c)
to the effect that "every order nade whether by way of injunction or stay or
any other manner in respect of an adverse entry which was made by the

Tri bunal before the date this sub-section came into force and which was in
force on that date shall stand vacated", it was contended that the interim
orders granted by the Tribunal before the comng into force of section (5-C
with retrospective effect could not be nullified by exercise of |egislative
power and only the provisions which are the basis of the judicial orders
could be anended. That the conplete ouster of jurisdiction in the natter of
grant of interimrelief fromthe Tribunal in specified cases was ultra vires to
the Constitution as there was no judicial remedy open for the incunbent.

For exanple in the matter of suspension the Tribunal does not have the

power to grant any interimrelief whereas the order nay suffer fromlega
infirmty, error of jurisdiction, nala fide and arbitrary exercise of power. In
vi ew of these circunstances it was subnmitted that a public servant does not
have any judicial redress and continues under suspension during the period
of disciplinary proceedings. Simlarly, it was submtted that right of
livelihood is a fundanental right of a governnent servant and by illega
term nation of his service the said right is infringed, The order of

term nation on the face of it may be wi thout jurisdiction and bad in |aw but
since the Tribunal did not have the power to grant interimrelief such

i ncunbent woul d go without relief till the matter is finally heard and
decided. It takes considerably long period before the dispute is finally
deci ded and during this period the incunbent faces financial and nenta
torture. Another subm ssion nade was that judgnent and orders of the

Tri bunal before the promnul gati on of the amended Act coul d be executed

after issuance of a certificate by the Tribunal to the principal civil court
under sub-section (7) of Section 5 of the Act. However, by the anendnent
made in the inpugned Act by U P. Act No. 7 of 1992, sub-section (7) of
Section 5 was substituted by the followi ng provisions:--

"(7) The order of the Tribunal finally disposing of
a reference shall be executed in the same nanner
in which any final order of the State CGovernnent
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or other authority or officer or other person
conpetent to pass such order under the rel evant
service rules as to redressal of grievances in any
appeal preferred or representation made by the
claimant in connection with any matter relating to
his enpl oynent to which the reference rel ates
woul d have been executed."

In view of the aforesaid substituted sub-section (7) of Section 5, the
orders and judgnent of the Public Services Tribunal cannot be executed as a
decree of civil court and they are executable only as orders of the State
Government or other authority or officer or other person conpetent to pass
such orders under relevant service rules. 1t was also contended that powers
and functions of the Tribunal as they stand today under the Act are not in
consonance with the dictumof this Court in S.P. Sanpath Kumar’s
case(supra) and L.Chandra Kumar’'s case(supra).

The validity of Section 3 and especially an appoi ntnment of an
Admi ni strative Menber as Vice-Chairman of the Tribunal was chal |l enged
on the ground that the sane was contrary to the decision of this Court in
S.P. Sanpath Kumar’s case(supra). That an | AS officer could not be made
Vi ce- Chai rman because in the absence of a Chairman or Vice-
Chai rman(Judi ci al ), “a Vi ce-Chai rman( Adm ni stration) could officiate as a
Chai rman whi ch woul'd be contrary to the l'aw laid down by this Court in
S.P. Sanpath Kunar’s case(supra).

In the witten statenments filed by the respondents a prelininary
obj ection was taken regarding the maintainability of the wit petition
chal l enging the vires of the Act by the Tribunal Bar Association which was
not an aggrieved party. —On nerits it was subm tted that the anendnents
brought out in the Act are in consonance with'the directions issued by this
Court in S.P. Sanpath Kumar’'s case(supra) and various' ot her
judgrment s/ orders rendered by the Al ahabad Hi gh Court. The anmendnents
have been nade to bring the U.P.Public Services (Tribunal) Act, 1976 at par
with the Adm nistrative Tribunals Act, 1985. That the appoi ntnment of the
Chairman, Vice-Chairnan (Judicial) as well as Vice-Chairnman
(Administration) as well as Menbers has now to be nmade in consultation
with the Chief Justice of the H gh Court. That it has been done in pursuance
to the directions issued by the All ahabad H gh Court ' in Wit Petition No.
1619(MB) of 1993 Sanjai Kumar Srivastava vs. State of U P. and others by
a Full Bench of the Allahabad H gh Court wherein the provisions of sub-
section 3( ¢ ) and 4 ( ¢ ) of Section 3 of the unanended Act were struck
down. These sub-sections (as they stood on the statute book) provided that
an | AS officer could be appointed as Chairman. Now the appoi ntment of the
Chairman, the two Vice-Chairnen and Menbers has to be nade by the State
CGovernment after effective consultation with the Chief Justice of 'the High
Court on the basis of parameters indicated in Sanjai Kumar Srivastava's
case(supra) of the Allahabad Hi gh Court. That the State Legislature was
conpetent to enact the U P. Public Services (Tribunal) Act as well as to
carry out the anendnents in it in exercise of its legislative power.

In regard to chall enge of sub-section (1) of ' Section 4 that only an
"order’ passed by the authority could be chall enged and not the 'in-action
on the part of the governnent to pass an order, it was submitted that order
al so woul d mean om ssion and inaction on the part of the authority
concerned for which a public servant could nove the Tribunal. Advocate
General who had appeared before the High Court on behalf of the State very
fairly stated that the "inaction’ or 'om ssion’ to Act could al so be chall enged
before the Tribunal. Since no explanation/clarification had cone in the Act,
the Hi gh Court observed:

"Now it is certain that there is no renedy provided
in the Act to the Government enpl oyee to
approach the Services Tribunal as far as non-action
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of the State Governnent is concerned. Therefore
we are of the considered opinion that now the
renmedy open to such incunbent is under Article
226 of the Constitution of India. It could be a
bl essing in disguise to such enpl oyees as this
Court can even grant interimrelief under Article
226 of the Constitution of India."

After detailed exam nation of the various subm ssions made before it,
the Hi gh Court upheld the constitutional validity of the Act as well as the
subsequent amendrments nade therein. In the concluding portions the High
Court culled out the conclusions as foll ows:

"(i) The composition of the Tribunal as
provi ded by the inmpugned Act is
constitutional and-valid:

(ii) The State Legislature is conpetent to
enact, 'revalidate on re-enact any provision
of I aw.

(iii) The inpugned Act (U.P.Act No.5 of
2000) does not suffer from any col ourable
exerci se of power.

(iv) The i nmpugned Act i s not inconsistent
with the rights guaranteed in Part 1I1 of the
Constitution.

(v) By issuance of the inpugned Act

there has neither been violation of
fundanental rights nor violationof the
principles of basic structure of the
Constitution.

(vi) For non-action on the part of State
CGovernment in relation to service matters of
the State enpl oyees the renedy openis only
under Article 226 of the Constitution of

I ndia."

Shri Venugopal , | earned senior advocate appearing in G vil Appea

No. 3946 of 2001 did not raise the point regarding the |egislative

conpetence of the State Legislature to enact the Act or the various

amendnent s brought therein. The only subm ssion made by himis that the
amendnments brought about in the Act are violative of fundamental rights
guaranteed to a public servant in the spirit of Social Justice and Wl fare
State concepts which constitute the backbone of the Indian Constitution and
basi ¢ structure of the Constitution. For effective adjudication to a cause of
action conplete jurisdiction to grant relief including the interimrelief should
vest in one and the same forum Single cause of action cannot be split and
divided for getting the interimand final relief in tw different foruns. A
public servant is required to approach the Tribunal to /challenge the order of
its term nation whereas for getting an interimrelief against the order of

term nation he is forced to approach the High Court. Right to get interim
relief is ancillary to the main relief and therefore should vest in one and the
sane forum Splitting of the cause of action for getting the relief interim
and the final works out to be iniquitous, onerous and oppressive. Mre often
and so, the H gh Court nmay not intervene for giving interimrelief as it is
precluded fromgoing into the dispute on nerits at the first instance which
practically leaves the litigant fromgetting any i nedi ate relief against an
order of transfer, termnation, suspension, renoval, dismssal etc. It also
results in additional expenses to the litigant thus defeating the purpose of the
Act itself. For the said reasons, according to him sub-section 5B and 5C are
violative of Article 14 and 16 of the Constitution being arbitrary.

Shri Ranjit Kumar, |earned senior advocate appearing in Gvil Appea
Nos. 3947 & 3948 of 2001 contended that object of the anendments was to
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bring the U P. Public Services (Tribunal) Act, 1976 in tune with the

Admi ni strative Tribunals Act, 1985 whereas it is to the contrary. That the
i mpugned judgnent does not deal with the question regardi ng hol ding of the
post of a Vice-Chairman by a non judicial nenber. |In other respects he
adopted the subni ssions made by Shri Venugopal

Shri P.P.Rao, |earned senior counsel appearing for the respondents
contraverted the subm ssions nade by the respective counsels appearing for

the appellants in the two sets of appeals. It was contended by himthat a
l[itigant is not left without any remedy. He has a right to approach the Hi gh
Court under Article 226 of the Constitution of India for redressal of his
grievance for interimrelief. Power to grant interimrelief fromthe Tribuna
has not been taken away conpletely. It has only been taken away partially.
Referring to the follow ng judgnents viz. (i) Delhi Coth & General MIIs

Co. Ltd. v. Shri Rameshwar Dyal & Another reported in 1961 (2) SCR 590,

(ii) UP. Rajya Krishi U padan Mandi Parishad v. Sanjiv Rajan reported in
1993 Supp. (3) SCC483; and (iii) State of Haryana v. Suman Dutta reported

in 2000 (10) SCC 311, it was contended that this Court has consistently been
of the viewthat final relief could not be given at the interimstage. |In case
the order of suspension or termination or dismssal or renoval is stayed at
the interimstage it amounts to allowi ng the petition itself at the interim
stage. This Court in State of Haryana's case(supra) has held that order of
term nation could not be stayed by interimorder. |In case any public servant
is finally ordered to be reinstated after quashing the order of termnation
renoval , dism ssal, suspension etc., he can be conpensated by the courts by
appropriately moulding the relief whereas in cases where the order of

renmoval , dism ssal, termination etc. i's stayed at the interimstage but later on
the petition is dismissed then the courts cannot mould the relief to undo the
m schief resulting fromthe interi morder passed. That constitution of the
forumto get redressal of grievance, the procedure prescribed and the right to
file an appeal, revision etc. are all creations of statute and the State
Legi sl ature was conpetent to enact such-a |law. The sane was not violative

of Articles 14 & 16 of the Constitution. Under the circunstances it was
contended by himthat taking away of the jurisdiction to grant interimrelief
agai nst an order of suspension, dismssal, renoval, deduction of rank,

conpul sory retirenent or reversion of a public servant or to grant interim
relief against an order of transfer or against an adverse entry made in the
record is not violative of Article 14 & 16 of the Constitution

The constitutional validity of an Act can be challenged only on two

grounds, viz., (i) lack of l|egislative conpetence; and (ii) violation of any of
the fundanental rights guaranteed in Part Il of the Constitution or of any

ot her constitutional provisions. |In State of Andhra Pradesh v. MDowell &

Co. & others, 1996 (3) SCC 709, this Court has opined that except the

above two grounds there is no third ground on the basis of whichthe law

made by the conpetent |egislature can be invalidated and that the ground of

i nval i dation nust necessarily fall within the four corners of the

af orementi oned two grounds.

Power to enact a law is derived by the State Assenbly fromList |l of

the Seventh Schedul e of the Constitution. Entry 41 confers upon a State
Legi sl ature the power to make State Public Services: State Public Services
Conmi ssion. Under this Entry, a State Legislature has the power to
constitute State Public Services and to regul ate their service conditions,
emol uments and provide for disciplinary matter etc. The State Legislature
had enacted the U P. Public Services Tribunals Act, 1976 in exercise of the

power vested in it by Entry 41 of List Il of seventh schedule. Power to enact
woul d i nclude the power to re-enact or validate any provision of lawin the
State Legislature provided the sane falls in a entry of List Il of the VII

Schedul e of the Constitution with the restriction that such enactnment shoul d
not nullify a judgnent of the conpetent court of law. The legislative
conpetence of the State to enact the U P.Public Services Tribunal has not
been questioned in these appeals. The challenge put forth is to various
amendnments made is that the same are violative of Articles 14 and 16 of the
Constitution being arbitrary as they are onerous and work inequitably. In the
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present appeals |legislative action of the State is under challenge. Judicia
system has an inportant role to play in our body politic and has a sol em
obligation to fulfil. 1In such circunstances it is inperative upon the courts
whi | e exam ning the scope of |egislative action to be conscious to start with
the presunmption regarding the constitutional validity of the legislation. The
burden of proof is upon the shoulders of the incunbent who challenges it.

It is true that it is the duty of the Constitutional Courts under our
Constitution to declare a | aw enacted by the Parlianent or the State
Legi sl ature as unconstitutional when the Parlianment or State Legislature had
assumed to enact a law which is void, either fromwant of constitutiona

power to enact it or because the constitutional forms or conditions have not
been observed or where the law infringes the fundamental rights enshrined

and guaranteed in Part Il of the Constitution

In State of Bihar & Ohers v. Bihar Distillery Ltd. & Others reported

in 1997 (2) SCC 453, this Court indicated the approach which the Court
shoul d adopt whil e exanining the validity/constitutionality of a legislation
It would be useful to rem nd ourselves of the principles laid down which
read:

"The approach of the court, while examning the

chall enge to the constitutionality of an enactnent,

is to start with the presunption of constitutionality.
The Court should to try to sustain its validity to the
extent possible. It should strike down the

enactment only when it is not possible to sustain it.
The court shoul d not approach the enactment with

a viewto pick holes or to search for defects of
drafting, much | ess inexactitude of | anguage

enpl oyed. |ndeed any such defects of drafting

shoul d be ironed out as part of the attenpt to
sustain the validity/constitutionality of the
enactnment. After all, an Act made by the

| egi sl ature represents the will of the people and
that cannot be lightly interfered with: The
unconstitutionality nmust be plainly and clearly
establ i shed before an enactnent \is declared as

void. The sane approach hol ds good while
ascertaining the intent and purpose of an

enactnment or its scope and application (para 17)."

In the same paragraph the Court further observed as foll ows:
"The Court must recogni ze the fundanental nature
and i nmportance of |egislative process and accord
due regard and deference to it, just as the
| egi sl ature and the executive are expected to show
due regard and deference to the judiciary. It
cannot al so be forgotten that our Constitution
recogni zes and gives effect to the concept of
equal ity between the three wings of the State and
the concept of "checks and bal ances" inherent in
such schene. "

In the light of what has been stated above, we proceed to exanine the
chal l enge to the various provisions of the Act.

The newl y added sub-section (1) of Section 4 contenplates that

subject to the provisions of the Act a person who is and has been public
servant being aggrieved by an "order"” pertaining to the service natters
within the jurisdiction of the Tribunal may make a reference to the Tribuna
for redressal of his grievances. Counsel appearing for the respondents fairly
stated before us as had been stated by the Advocate CGeneral appearing for

the State before the H gh Court that an "order" would al so mean "oni ssion”
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and "inaction" on the part of the authority concerned for which the public
servant can nove the Tribunal. In the witten statenent filed by the
respondents in the H gh Court it was stated that an order would include an
"omi ssion" or "inaction" on the part of the authority concerned and open to
chal |l enge. Since no such amendnent or clarification had cone in the Act,
the H gh Court observed that an "om ssion"” and "inaction" on the part of the
authority could be challenged by filing a wit petition under Article 226 of
the Constitution of India in the High Court. |t was observed that there is no
renmedy provided in the Act to the Governnment enpl oyee to approach the
Services Tribunal as far as non-action of the State Governnent is concerned.
The only renedy open is under Article 226 of the Constitution of India.

We agree with the view taken by the High Court that unless a

clarification is nade by the Legislature in the Act clarifying that an order
woul d i nclude an "onission® or "inaction" on the part of the authority, the
"inaction" on the part of the authority can be challenged in H gh Court by
filing the wit petition under Article 226 of the Constitution of India. It
cannot be said that the public servant is left without a renedy to chall enge

any om ssion or inaction on the part of the authority. Inaction by itself is an
i ndependent cause of action and the H gh Court can effectively deal with the
sane.

Sub-sections (5-B) of Section 5 was introduced earlier in the principa

Act by Act No. 1 of 1977 after the sane was assented to by the President of
India on 10th January, 1977. The sanme was challenged in the Hi gh Court in
the year 1978 by filing a Wit Petition No. 4255 of 1978. The validity of
Sub-section (5-B) was uphel d which decision was not chall enged in appeal
The Hi gh Court relying upon the reasons recorded in the earlier wit petition
uphel d the vires of sub-Section (5-B). Since a point has been raised that
earlier decision by the tw Judges and the now the nmatter was being

consi dered by a |larger Bench of five Judges, the full Bench shoul d have
exam ned the point afresh and record an i ndependent reason instead of

uphol ding the validity of Sub-Section (5-B) for the reasons recorded in the
earlier judgnent by two Judges. We proceed to examine the validity of
Sub-sections (5-B) and(5-C) of Section 5 independently of what had been
held by the High Court in Wit Petition No. 4255 of 1978.

Bef ore we nake a reference to the various provisions of that Act

under chall enge and exanmine their validity it would be useful to refer to
certain decisions of this Court wherein the grant of interimstay in cases of
di smssal, term nation or suspension has been exam ned.

In Del hi Cloth and General MIls Co. Ltd. case (supra) this Court

exam ned the point as to whether a workman coul d be ordered to he

reinstated as an interimmeasure pending final adjudication by the Tribuna
under the Industrial Disputes Act. In the said case the enployer di sm ssed
the workman for di sobeying the orders of the nmanagi ng authority. @ The

workman filed an application before the Industrial Tribunal under Section
33-A of the Industrial D sputes Act, 1947 contesting his dismssal on various
grounds, whereupon the Tribunal passed an order to'the effect that as an

i nterimmneasure the workman be pernmitted to work and if the managenent

failed to take himback his full wages be paid fromthe date he reported for
duty. The enpl oyer chall enged the order of the Tribunal by filing a wit
petition before the H gh Court which was dism ssed. On appeal by a
certificate of the High Court it was held that the order of reinstatenent could
not be given as an interimrelief because that would be giving the enpl oyee
the very relief which he would get if order of disnissal is not found to be
justified. Order passed by the Tribunal was held to be manifestly erroneous
and set aside. It was observed:

"...We are of opinion that such an order
cannot be passed in law as an interimrelief,
for that would anpbunt to giving the
respondent at the outset the relief to which
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he woul d be entitled only if the enpl oyer
failed in the proceedings under s. 33-A. As
was pointed out in Hotel Inperial’s case
(1960(1) SCR 476, ordinarily, interimrelief
shoul d not be the whole relief that the

wor kmen woul d get if they succeeded

finally. The order therefore of the Tribuna
in this case allow ng reinstatenent as an
interimrelief or in lieu thereof paynment of
full wages is manifestly erroneous and nust
therefore be set aside... "

In U.P. Rajya Krishi Utpadan Mandi Parishad & Ors. case (supra) it

was held by this Court that it was desirable that an order of suspension
passed by a conpetent authority should not be ordinarily interfered by an
interl ocutory order pending the proceeding. It was observed:

"...Wether the enployees should or shoul d not
continue intheir office during the period of inquiry
is a nmtter to be assessed by the authority

concerned and ordinarily, the Court should not
interfere with the orders of suspension unless they
are passed nmala fide and w thout there being even

a prima facie evidence on record connecting the

enpl oyees with the m/sconduct in question..."

In Suman Dutta's case (supra) this Court set aside the order passed by
the H gh Court staying the order of term nation as an interimmeasure in the
pendi ng proceeding. It was observed:

“...\W are clearly of the opinion that the Hi gh
Court erred in law in staying the order of

term nation as an interimmeasure in the pending
wit petition. By such interimorder if an

enpl oyee is allowed to continue in service and

then ultimately the wit petition is dismssed, then
it woul d tantanmount to usurpation of public office
wi thout any right to the sanme...."

Transfer is an incident of service and is nade in administrative
exigencies. Normally it is not to be interfered with by the courts. This
Court consistently has been taken a view that orders of transfer should not be
interfered with except in rare cases where the transfer has been nade in a
vindi ctive manner.

Fromt he above quoted decisions, it is evident that this Court has

consi stently been of the view that by way of interimorder the order of
suspensi on, term nation, dismssal and transfer etc. should not be stayed
during the pendency of the proceedings in the Court.

Sub-section (5-B) provides that the Tribunal shall have not the power

to make an interimorder (whether by way of injunction or stay or in any
ot her manner) in respect of an order made or purporting to be nade by an
enpl oyer for the suspension, dismssal, renoval, reduction in rank

term nation, compul sory retirenment or reversion of a public servant.

Di sm ssal, renoval, term nation and conpul sory retirement puts an end to
the relationship of enployer and enpl oyee. 1In case of suspension,
reduction in rank or reversion the rel ationship of enployer and enpl oyee
continues. Interference at the interimstage with an order of dism ssal
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renoval , termnation and conpul sory retirement would be giving the fina
relief to an enployee at an interimstage which he would have got in case the
order of dism ssal, renoval, termnation and conpul sory retirenent is found
not to be justified. |If the order of dism ssal, renoval, termination and
conpul sory retirenent is set aside then an enpl oyee can be conpensated by
moul ding the relief appropriately in terns of arrears of salary, pronotions
whi ch may have becone due or otherw se conpensating himin sone ot her

way. But in case the order of dismssal, renoval, termnation and

conpul sory retirenent is found to be justified then holding of the office
during the operation of the interimorder would anobunt to usurpation of an

of fice which the enpl oyee was not entitled to hold. The action becones
irreversible as the salary paid to the enpl oyee cannot be taken away as he
has worked during that period and the orders passed by himduring the

peri od he holds office (because of the interimorder) cannot al so be put at
naught. The Legislature in its wi sdomthought it proper not to confer the
power to grant interimrelief on the Tribunal. State Legislature had the

| egi sl ative conpetence to constitute a service tribunal and it was for it to
define the paraneters of the jurisdiction of the Tribunal. An enployee is not
left without any remnedy. Judicial review of an order regarding which the
jurisdiction of the Tribunal is barred would be avail able by approaching the
H gh Court by filing petition under Article 226 or 227 of the Constitution of
India. In an extrene and rare case where the order is passed mala fide or

wi t hout follow ng the procedure under the |aw then the enpl oyee can

certainly approach the Hgh Court under Article 226 of the Constitution for
the interimrelief, The H gh Court in such an extrenme and rare case nmay in
its wisdomstay the operation of the said order. 1In the case of suspension
reduction in rank or reversion the relationship of enployer and enpl oyee
remains. Normally, the suspension is made during a contenplated or a

pendi ng enquiry. During the suspension period the enployee is entitled for
the suspension all owance. |If the suspension continues for indefinite period
or order of suspension is passed nala fide thenit would be open to the

enpl oyee to chall enge the sane by approachi ng'the H gh Court under

Article 226 of the Constitution of India. 1n case the order of reduction in
rank or reversion is set aside then the enployee can be conpensated by
adequately moulding the relief while giving the relief at the final stage.
Power of the Tribunal to grant interimrelief has been taken away qua

certain matters not conpletely.  The power has been taken away in matters
where the grant of said relief at the interimstage would result in giving the
relief which would normally be given while disposing of the case finally.
Sinply because in a rare cases of mcroscopi c nunber a case i's made out for
stay of orders of suspension, transfer;, reduction-in rank, reversion or

term nation, dism ssal and conpul sory retirement and the enployee is |liable
to approach the H gh Court for interimstay by itself is no ground to strike
down the | aw enacted by a Legislative which is within its conpetence to
enact .

Sub-section (5-C) of Section 5 contenplates that the Tribunal shal

have no power to nmake an interimorder in respect of an adverse entry.

Adverse entry in the confidential report does not affect the conditions of
service of a public servant. Making of an entry in the confidential report is
an adm nistrative act based on the subjective satisfaction of the superior

of ficer done on the objective criteria. It is an assessnment of the performance
of the Governnment servant in one year. Assessnent of . performance in the
past year nmay becone a criteria affecting the future prospectus of the

enpl oyee. Invariably an adverse entry results in the passing of an order by
the enployer at a later stage and such an order may result in giving rise to a
cause of action. Sub-section (5-C) does not debar the public servant to
chal | enge the adverse entry nade in the record. The adverse entry nade in

the service record is open to challenge and a public servant can approach the
Tri bunal to challenge the adverse entry nade in the confidential report.
Tribunal if satisfied can set aside the adverse entry by way of a final order
but stay of the adverse entry at the interimstage may not be an appropriate
relief. The reasons given by us for upholding the validity of Sub-section
(5-B) would equally apply for upholding the validity of Sub-section (5-C as
wel | .
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Sub-sections (5-B) and (5-C) are not arbitrary as contended by the
counsel for the appellant as this Court in earlier cases has taken the view
that orders of suspension, dismissal, renmoval, reduction in rank
term nation, compul sory retirement or reversion of a public servant
normal Iy should not be interfered with at an interimstage as the enpl oyee
can be suitably conmpensated in case the order of suspension, dismssal
renoval , etc. is found not to be in order. The cases in which the operation
of orders of disnissal, renoval, ternmination etc. is stayed by way of
interimorder is later on upheld at the final stage then it results in wong
usurpation of the office by the enployee during the operation of the interim
or der. This act becones irreversible and the enpl oyer cannot be suitably
conpensated by noulding the relief at the final stage. In an extrene and
rare case where the order ' is prinma facie on the face of it is nala fide or bad
inlawthen it is open to a public servant to approach the H gh Court by
filing a wit petition under Article 226 of the Constitution of India for stay
of such an order. ~The enployee.is not left w thout any remedy. In an
extreme and rare case an enployee is to approach the Hi gh Court for
interimrelief resulting in sone extra expense by itself is no reason to strike
down the Sub-section (5-B) being arbitrary and violative of Articles 14 and
16 of the Constitution of India.

The Principal ‘Act was pronul gated in 1976 for adjudication of the
di sputes pertaining to enployment matters of public servants of the State
Government and t he enployees of the Governnent Corporations and
Conpani es, local authorities etc. and the jurisdiction of the civil courts for
redressal of their grievances was taken away. It was set up with five
Tri bunal s and each Tri bunal was independent and consisted of one Judicia
menber and one admini strative menber. Qut of them one nenber was the
Chairman. Constitution of the Tribunal was challenged in the H gh Court
successfully. Consequently, the Oiginal Act was anended by U P. Act No.
7 of 1992. Sub-sections 3 (1), (2) (3) and (6) were anended. The
Tri bunal was constituted of one Chairman, a Vice Chairman at |east five
Judi ci al Members and Five Adninistrative Menbers which were to
function at different Benches consisting of a Single Menber or two
menbers for the disposal of such references of clains and other matters as
may be specified by the Chairnman. Under the Act 7 of 1992 an
Admi ni strative Menber could be appointed as Chairman and in fact Shri

Venkat ramani, | AS was appoi nted as the Chairman. ~ This Act was
chall enged by filing a wit petition in Sanjai Kumar” Srivastava in the High
Court. It was contended that adm nistrative nenber could not becone a

Chai rman and the appoi ntnment of Chairman, Vice Chairman -and nmenbers

could not be nmade without consulting the Chief Justice of the State. This
obj ection was upheld and accordingly Section 3 (3)(c ) and Section 3 (4)(c)
of the Act were struck down. State was pernmitted to nmake suitable
amendnments to bring about suitable anendrments in the Act. It was also
directed that in future all appointnents to the Tribunal be made only after
effective consultation with the Chief Justice of the State. Special Leave
Petition filed against the judgnent was di sm ssed by this Court. The
Covernment thereafter deleted the of fending cl auses of /Section 3(3)(c) and
Section 3(4)(c) fromthe Act. Thereafter, O dinance No. 17 of 1999 was
promul gat ed which culminating in the passing of Act 5 of 2000. Section 3
(2) of the Principal Act was substituted for the words "a Vice-Chairmn",
the words "A vice-Chairman (Judicial) a Vice-Chairman (Adm nistrative)".
From now onwards there are two Vice chairmen instead of one Chairman

In Section 3(4)(b) the words "or an Administrative" were del eted. Sub-
section (4-A) was inserted which prescribed the qualification for
appoi nt nent as Vice-Chairman (Administrative). Sub-section (4-A)(a) was
the sane as was earlier in Sub-section 4 (b) by deleting the words "or an
Admi ni strative". The new Sub-section (4-A) (b) was an addition now

added in 1999. This is in pari materia of Section 6 (2)(b) of the

Admi ni strative Tribunals Act, 1985 except the words "Additiona

Secretary" instead of "Secretary" to the Governnment of India. Sub-Section
(4-A) (b) is the same as the original Section 3 (6) except adding the words
as under:
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"has adequate experience", the words
"has, in the opinion of the State
Covernment, adequat e experi ence" have
been added. "

Chal | enge to Sub-Section (4-A) (b) of Section 3 that the sane is not in
conformity with the judgment in Sanjai Kumar Srivastava case is unfounded
because this sub-section is in pari materia with Section 6(2)(b) of the

Admi ni strative Tribunals Act, 1985. Sub-Section (7) in Section 3 was al so
substituted by adding the words "State CGovernnment after consultation with

the Chief Justice for which proposal will be initiated by the State
CGovernment." In other words, the power of appointnents with the State
Governnment has been retained but the same has to be exercised in
consultation with the Chief Justice of the H gh Court as directed by the High
Court in Sanjai Kumar Srivastava case.

Appoi nt rent of the Chairnan, Vice-Chairnen (Judicial) and
(Admi ni strative) and nenbers has now'to be made in consultation with the
Chi ef Justice of the H gh Court. Submi ssion that the amendnent carried out
in Section 3 regardi ng appoi ntment of Chairman, Vice-Chairmen (Judicial)
as well as (Admi nistrative) and menbers is not in conformty with the
correspondi ng provisions of Adm nistrative Tribunals Act, 1985 has no
subst ance.

For the reasons stated above, we find that the State Legislature was
conpetent to enact the inpugned provisions.  Further that the provisions
enacted are not arbitrary and therefore not violative of Articles 14, 16 or any
ot her provisions of the Constitution. They are not against the basic structure
of the Constitution of India either. ~Accordingly, we do not find any nerit in
these appeal s and the sane are dism ssed with no order as to costs.




