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Criteria for determning inter se seniority anobngst the officers
of Haryana Judicial Service; whether onthe basis of merit in terns of
the nmerit list or the date of joining, is the core question involved in this
appeal which arises out of a Judgnent and Order dated 18.8.1999
passed by the Punjab & Haryana High Court in CWP. No. 3713 of
1998 filed by the appellant herein

The basic fact of the natter is not in-dispute. Haryana Public
Servi ce Commi ssion, respondent No. 3 herein issued an adverti senent
noti fying 24 vacanci es of Haryana G vil Services (Judicial Branch) on
or about 16.8.1988. The break up of the said posts is as under

(i)

Vacanci es for General Category
9

(i)

Vacanci es reserved for
schedul ed castes

10

(including five vacanci es
whi ch remai ned unfilled

on account of non-
avai l ability of candi dates
bel ongi ng to SC Cat egory
in the conpetitive exam
Held in 1985-86)
(Advertised 3rd tine).
(iii)

Vacanci es reserved for ESM
3

(iv)

Vacanci es reserved for
Backward C asses

D2

A competitive exam nation was held in Decenber, 1986. By a
Meno dated 6.2.1989, the first respondent herein sent requisition for
antici pated vacancies upto 31.12.1990; the break up of which is as
under :
1
CGeneral Category
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D2
2

Schedul ed Cast es
: 1

3.

Backward Cl asses
o1

By order dated 27th July, 1989, the Commi ssion recomended
21 names for 28 vacancies, the break up of which is as under

1

General Category
: 11

2.

Schedul ed Cast es
: 5

3.

Backward C asses
3

4.

Ex- Servi ce men
2

The result of the said exam nation for recruitnent of the

HCS(Judi cial ) Branch was published in the Haryana Gazette on or

about 15.9.1989; from a perusal whereof, it would appear that the
appel l ant herein was placed at serial No. 33 whereas the respondent
Nos. 8 to 11 were placed at serial Nos. 14, 15, 16 and 18
respectively. It is not in dispute that on or about 6.2.1989 it was
notified that existing and notified vacancies woul d be increased by 4;
as a result whereof a further reservation being one for Schedul ed
Castes candidate and 1 for Backward Class candi date and 2 for genera
candi dates was nade, the break up whereof is :

1

Schedul ed Castes
1

2.

Backward Cl asses
o1

3.

General catetory
2

The break up of all the 28 vacancies was as foll ows:
1

CGeneral category
11

2.

Schedul ed Castes
11

3.

Backwar d cl asses
3

4.

Ex-servi ce nen
3

In the result published by the Haryana Public Service

Conmi ssion, 42 candi dates were declared qualified in terns of the
provisions of the 'Rules Relating to the Appointnment of Subordinate
Judges in the Haryana Civil Service (Judicial Branch), 1951
(hereinafter referred to as "the Rules’). CQut of the successfu
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candi dates, three persons, nanely, M. Baljeet Singh, M. Gl ab Singh
and M. Chaman Lal Mhal whose nanes figured at serial Nos. 27, 39

and 42 bel onged to the Backward Cl asses. Five persons including the
appel l ant herein, namely, M. Ram Singh, Ms. Bimesh Tanwar, M.

Kri shan Kumar, M. Ram Niwas Bharti and M. Jagdi sh Rai Dugga

who were at serial Nos. 30, 33, 38, 40 and 41 of the Sel ect List
respectively bel onged to Schedul ed Castes and two persons, nanely,

M. Man Mhan Dhonchak and M. Chander Bhan were selected from

the category of Ex-servicenmen. 10 posts were, therefore, available for
17 posts reserved for different categories. According to the Hi gh
Court, seven vacancies reserved for the menbers of Schedul ed Castes

and one for Ex-servicenen could be filled up from anongst the

candi dat es bel onging to the general category raising the nunber of

posts avail able therefor to 18. However, despite the fact that 18 posts
were avail able for nmenbers of the general category, for reasons best
known to the State, only 8 persons belonging to the general category
wer e appointed by an order dated 9.12.1989.

Respondent's Nos. 9 and 10 thereafter with three other

candi dat es who despite the fact that their names appeared in the nerit
list but were not appointed, filed a wit petition in the H gh Court
contending inter alia thereinthat their nanes should have been entered
in the register maintained therefor as envisaged by Rule 1 of Part- D of
the Rules and to fill up-the existing vacancies and al so the vacanci es,
which are anticipated to arise during the period of 2 years fromthe
date of publication of the result of the exam nation, i.e., up to
Decenmber, 1991. The said wit petition was allowed by order dated
5.2.1991 hol di ng:

“In terns of the |aw laid down by the

Supreme Court in Neelim Shangla s case, 1986

(4) SCC 268, we direct the State of Haryana to

forward the list of 42 candi dates, who qualified in

the examination (32 general and 10 reserved) held

i n Decenber, 1988 and the H gh Court would

forthwith enter the names of such nunber of

candi dates as woul d be necessary internms of Rule

8 of Part- D of the Rules in the Register in order of

merit. The nanmes of the candi dates of the reserved

categories would al so be brought on the Register in

the same manner . The Hi gh Court would then

consider to fill up the remining vacanci es and

woul d forward the names of the requisite numnber

of candidates to the State Governnment for

appoi ntnent as per Rule 7(1) of Part D of the

Rul es as Subordi nate Judges under Article 234 of

the Constitution. Wile doing so it will be open to

the High Court in the interests of higher standard

not to recomrend the nanes of all the candi dates,

who obt ai ned 55 per cent marks and the

appoi ntnent can be restricted to such nunber of

candi dat es, who obtai ned hi gher percentage than

55 per cent as may be decided by the Hi gh Court

and agreed to by the CGovernment."

It is not in dispute that this Court in Neelinm Shangla vs.
State of Haryana & Ors. (1986) 4 SCC 268 directed that she be
assigned seniority with the 1984 Batch. The Hi gh Court’s direction
was made in the |ight of the observations of this Court in Neelinma
Shangl a.

The High Court, on its admnistrative side thereafter by a letter
dat ed 20.8.1991 requested the State to conply with the order passed
by it on its judicial side and issue order for appointnent in respect of
Ms. Ritu Jhanji, S/ Shri A S. Narang and Kamal Kant, whose nanes
as noticed hereinbefore, figured at serial Nos. 14, 15 and 16 of the
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nerit list. The appointnment letters of M. A S. Narang and Kama
Kant were issued on 18.11.1991 whereas the appointnment |etter of

Ms. Ritu was issued on 21.1.1992. As in the nmeantinme, two nore
candi dates, nanely, Ms. Archna Soni (serial No. 13) and M. Kal

Ki shore Sharma (senial No. 17) expressed their unwillingness to join
the said post, the State CGovernnent was requested for the

appoi ntnent of Ms. Sarita Gupta (serial No. 18). A sinilar request
was nmade by letter dated 14.10.1992 for appoi ntnent of Ms.

Mani sha Chopra (now Mani sha Batra), and S/ Shri Satish Kunmar

Garg and Rajiv Tyagi whose nanmes appeared at serial Nos. 19, 20

and 21 of nerit list but the State refused to accede to the said
recommendati ons. Aggrieved the said candidates filed wit petitions
before the H gh Court which was marked as CWP Nos. 963/93,

5400/ 93, 5602/93 and 637/93. The wit petitions of M. Rajiv Tyag
and Ms. Mani sha Chopra was all owed whereas the wit petition of

M. Pranmpd Kumar was di sposed of with a direction to the Hi gh

Court to recomrend his nane under the Rules with a further

direction that thereafter the State Government woul d appoint him
forthwith., However, other two wit petitions were dismssed. On an
appeal preferred against the said judgnent by the 1st respondent
herein inrelation to the wit petition filed by Ms. Mani sha Chopra,
al t hough special |eave was granted by this Court but ultimately
havi ng regard to the undi sputed factual position that there has been
an exi sting vacancy, the said appeal was disn ssed. However, the
appeals in relation to M. Rajiv Tyagi and M. Pranod Kumar being
Cvil Appeal Nos. 4426 and 4428 of 1994 were allowed. Pursuant to
and in furtherance of the order of this Court, an offer of appointnent
was issued in favour of Ms. Manisha Batra on 7.11.1994.

Representati ons were made by thejudicial officers for

determ nation of their inter se seniority in the aforenentioned

prem se and the matter was considered by a Sub-committee

appoi nted by the Hi gh Court. The Sub-comm ttee upon giving
opportunities of hearing to all parties and/or their lawers opined that
havi ng regard to the consistent practice followed by the H gh Court
that seniority be determned as per nerit, the same rule should be

nmade applicable and thus negatived the contention raised on behalf

of the appellant and persons simlarly situated that inter se seniority
be determ ned on the basis of the respective dates of ‘appoi ntments of
the candidates. Wile arriving at the said decision, the Sub-
conmittee found that the cases of the concerned candidate is simlar

to that of Neelinma Shangl a.

The said recomendati ons of the Sub-conmittee were

accepted by the Full Court of the H gh Court by adopting a resolution
in that behal f on or about 17.7.1997. Aggrieved thereby, a wit
petition was filed by the appellant herein which by reason of the

i mpugned j udgnent was di sm ssed.

Before the H gh Court, only two contentions were raised on

behal f of the appellant, nanely : (1) that the vacancies, which

remai ned unfill ed because of non-availability of the candidates from
the reserved category, i.e., Schedul ed Castes category, could not have
been diverted to general category candi dates as the sane coul'd not
have been dereserved and factually these very vacancies of the year
1989 which renained unfilled fromthe Schedul ed Castes category

were actually advertised in the year 1992 and, therefore, there were
no posts vacant for the private respondents, who have been given

appoi ntnent in the batch of year 1989 because of non-existency of
posts in the general category; and (2) that even though the
petitioner, who belongs to Schedul ed Castes category nmay have been
bel ow the general category candidate in the nerit list, yet the
seniority is to be deternm ned as per the roster points and not
according to merit. Both the said contentions did not find favour with
the Hi gh Court
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Dr. Krishan Singh Chauhan, |earned counsel appearing for the
appel l ant has rai sed a nunber of contentions in support of this
appeal . The | earned counsel contends that as nine posts were
advertised for general categories, appointment of 18 persons
thereagainst was illegal. Reliance in this behalf has been placed on
Ashok Kumar and Ors. vs. Chairnman, Banking Service Recruitnent
Board and Ors. [1996 (1) SCC 283].

The | earned counsel contended that the appellant herein would

not question the legality or validity of the appointnents of
respondents Nos. 8 to 11 but submitted that no candidate fromthe

wai ting |ist appointed subsequently could be appointed froma back
date. A person appointed pursuant to the order of the H gh Court,

urged Dr. Chauhan, shall be deened to be in service fromthe date

he joins and not prior thereto. It was contended that having regard to
the fact that vacancies in the reserved categories had to be filled up in
accordance with the roster points, no general category candi date

woul d have been appoi nted agai nst such vacancies having regard to

the decision of the apex Court in R K Sabharwal & Os. VS. State
of Punjab & Ors. [ 1995 (2) SCC 745]. The |earned counsel would

urge that the vacancies must be filled up as per roster points and this
principle of law has been reiterated by a Constitution Bench of this
in All India Judges’ Association and Os.. vs. Union of India & Os.
[2002 (4) SCC 247].

Dr. Chauhan urged that having regard-to the Arendnent in
the Constitution inserting Article 16(4A), the decision of this Court
in Ajit Singh & Os. (lIl) vs. State of Punjab [1999 (7) SCC 209]
must be held to have lost its efficacy. OQur-attention has al so been
drawn to the opinion of the Comm ssion that inter se seniority of the
of ficers be determ ned on the basis of respective dates of
appoi nt nent .

M. P.P. Rao, |earned senior counsel appearing on behalf of
Appel l ant Nos. 8 to 11, on the other hand, submtted that having
regard to the practice prevalent in the Punjab & Haryana H gh Court
inter se seniority has rightly been determ ned on'the basis of result
of the exam nation conducted by the Public Service Comi ssion
The | earned counsel would urge that as this Court in Neelina
Shangl a (supra) while considering the question of -appoi ntment of ‘a
candi dat e under the said Rules directed that she be placed inthe
seniority list of 1984 Batch, there is no reason as to why this Court
woul d deviate fromthe said principle.

M. Rao would urge that it is not within the province of the
Conmi ssion to make reconmendati ons as regards theinter se
seniority of the candidates in as nmuch as its function is nmerely to
nmake recomendati ons for appoi ntnment of the candidates upon
preparing a select list therefor.

It was submitted that having regard to the instructions issued
by the Haryana Government in its Circular letter dated 27.4.1982;
roster points cannot be considered as seniority points and further
having regard to the fact that these instructions have been followed
by the High Court for a long tine, there is absolutely no reason as to
why such a practice should be deviated from The |earned counse
contended that this Court in Alit Singh-(l11) (supra) having
categorically held that roster points are not intended to determ ne
seniority between general candidates and reserved candi dates, the
i mpugned judgnent cannot be faulted with.

It is not in dispute that the Rules are in force since 26.10.1951
Part -A of the Rules |ays down the qualifications for appointnents.
Part- B of the Rules provides that the adverti sement to be issued for
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the post by Haryana Public Service Conm ssion as al so the nobde

and manner in which the applications are required to be submtted by
the candidates. Part- C of the said Rules relates to the exanination of
the candidates. Rules 7 provides that "no candi date shall be called for
the viva-voce test unless he obtains at |east 45 per cent nmarks in the
aggregate in all the witten papers and 33 per cent marks in the

| anguage paper of Hindi (in Devnagri Script)".

Rule 8 of the Rules is as under:

"No candi date shall be considered to have
qualified in the exam nation unl ess he obtains
atl east 55 per cent marks in the aggregate of al
papers including the viva-voce test.

The nerit of the qualified candi dates shal
be deternined strictly according to the marks
obt ai ned by them

Provi ded that in case two or nore candi dates

obt ai n equal marks, their merit shall be determ ned
according-to the marks secured by themin viva-
voce and if the marks in the viva-voce of the

candi dates are al so equal the older in age shall be
pl aced higher in order of nerit."

Rul e 10 which is inportant for the purpose of determnation of
the matter reads as under

"(i)The result of the Exam nation will be published
in the Punjab Governnent Gazette. (ii) Candidates
will be selected for appointnment strictly in the

order in which they have been pl aced by the
Punj ab Service Commission in the list of those
who have qualified under rule 8.

Provided that in the case of candi dates

bel ongi ng to the Schedul ed Castes/Tribes and

ot her backward cl asses, Governnent will have a
right to select in order of nerit a candi date who
has nmerely qualified under rule 8, irrespective of
the position obtained by himin the exam nation

Provi ded further that the sel ection of
candi dat es bel onging to the Schedul ed
Castes/ Tri bes and ot her Backward Cl asses in the
order of nerit inter se shall be nade against the
vacanci es reserved for themand in the manner
prescri bed by Governnment fromtinme to tine."

Rules 1 and 8 or Part-D governing appoi ntments read thus:

"1. The names of candi dates sel ected by

CGovernment for appoi ntnent of Subordinate

Judges under rules 10 and 1lof Part-C shall be
entered on the H gh Court register in the order of
their selection.”

"8. There is nolimt to the number of nanes borne
on the H gh Court register but ordinarily no nore
nanes will be included than are estinated to be
sufficient for the filling of vacancies which are
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anticipated to be likely to occur within two years
fromthe date of selection of candidates as a result
of an exam nation."

The Rul es, therefore, indisputably |ay enphasis on merit. It
for all intent and purport excludes the applicability of rule of
appointnent in terns of roster points.

It is not in dispute that despite absence of any specific rule

relating to determnation of inter se seniority, a long standing
practice prevailing in the H gh Court has been that it be determ ned
strictly on the basis of the order of merit. It is relevant to note that
the State of Haryana had issued instructions on or about 27.4.1972,

the rel evant portions whereof are as under

"It has cone to the notice in the matter of fixing
seniority, there has been msinterpretation of the
rel evant i'nstructions in some instances and
nmenbers of SCs/BCs been assi gned seniority
accordi ng-the serial nunbers of the vacancies
reserved for them under the block system (as

i ndi cated bel ow) and not as they should have
according to the order of candi dates determ ned by
the Public Service Conm ssion: -

Vacanci es reserved for 1,6,11,24, 16, 21, 26, 27, 31-36,
SCs/ BCs in every block 41, 46, 56, 61,66-71, 76-77, 81
of 100 vacanci es 86,91,96 (No. 27 and 77 for BCs.)

For exanpl e when 8 vacancies were to be
filled and the 1st and the 6th were reserved for the
menbers of SCs two schedul e castes candi dates
were placed at SI. No. 1 and serial no. 6
respectively in the conbined seniority |list of the
candi dat es al t hough the conbined seniority |ist
prepared by the PSC/ SSSB their position were
| ower .

2. It has to be pointed out that this was-irregular
and inter se seniority of all the candidates taken
together (i.e. whether appointed agai nst reserved
vacanci es or agai nst open ones), nust be fixed
according to the conbined nmerit list and not

ot herwi se. Vacanci es assigned to SCs/BCs under

the bl ock system for the purpose of reservation

only and are not intended for are not assigned
fixing inter se seniority of the candidates contrary
to their order in the conbined nerit |ist prepared
by the PSC/ SSSB.

3. This may pl ease be noted for carefu
conpliance so that in future seniority is fixed on
this basis in case in which reserved vacancies are
filled whether by initial appointnment or by
pronmotion. Furthernore, all earlier cases in which
menbers or SCs/BCs and ot hers have been

assigned seniority erroneously in disregard of the
order of candidates in the conbined merit list,
shoul d be reviewed and steps taken to refix
seniority correctly. For that purposes, it will be
necessary that the persons who will be affected
shoul d be given an opportunity of show ng cause

why their seniority should not be fixed at a | ower
pl ace, in accordance with the order in the
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conbined nerit |ist such opportunity should be
duly all owed before refixing seniority."

The contesting parties herein had appeared in the same

examnation. It is also not in dispute that the results of the said
exam nati on were published by the Comm ssion on 15.9.1989. The

candi date who could be appointed fromanongst the said list were

for those vancaci es which were existing on that date as also likely to
occur upto September, 1991. In terms of the Rules, as referred to

herei nbefore, their names had to be entered in the register. It was not
so done. The right of the candi dates who could be appointed in terns

of the extant rul es was ignored.

The interpretation of the Rules canme up for consideration of
this Court in Neelinm Shangla vs. State of Haryana reported in
(1986) 4 SCC 268. Having regard to the purport of the said Rules it
was hel d:

"The nanes of the sel ected candidates are to

be entered in a Register maintained by the High

Court in the Oder of their selection and

appoi ntnents are to be nade fromthe nanes

entered in the Register in that order. The number

of names to be entered in the Register maintained

by the High Court nay be sufficient to fill

vacanci es anticipated to occur within two years
fromthe date of selection of candi date as a result

of the exam nation. 'Therefore, it appears that the
duty of the Public Service Commission is confined

to holding the witten exam nation, holding the

viva voce test and arrangi ng the order of nerit
according to marks anong the candi dat es who

have qualified as a result of the witten and the

viva voce tests. Thereafter, the Public Service

Conmi ssion is required to publish the result in the
gazette and, apparently, to nake the result

avai l able to the government. The Public Service

Conmi ssion is not required to nake further

sel ection fromthe qualified candidates and is,
therefore, not expected to wthhold the nanes of

any qualified candidates. The duty of the Public
Service Conmission is to nake avail able to the
government a conplete list of qualified candidates
arranged in order of nerit. Thereafter, the

governnment is to nmake the selection strictly in the
order in which they have been placed by the

Conmi ssion as a result of the exam nation. The

nanes of the selected candidates are then to be

entered in the Register maintained by the High

Court strictly in that order and appoi ntrments nade
fromthe nanes entered in that Register also

strictly in the sane order. It is, of course, opento
the government not to fill up all the vacancies for a
val id reason.

It was clearly held that having regard to the Rules, it was

i ncumbent on the part of the Conm ssion to communicate the

entire list of qualified candidates to the Governnment. It was held
that the Conm ssion was not concerned with the nunmber of

vacancies at all and as such it could not have been withheld the ful
list of successful candidates on the ground that only a limted
nunber of vacancies are available. Taking note of the fact that |ike
the present case, therein also the H gh Court had informed the
CGovernment that nore vacancies were are required to be filled, it
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was observed

"If the governnent had been aware that

there were qualified candidates avail abl e, they
woul d have surely applied Rule 8 of Part D and

made t he necessary selection to be comruni cat ed

to the High Court. The net result is that qualified
candi dat es, though avail abl e, were not selected and
were not appointed. M ss Neelim Shangla is one

of them In the view that we have taken of the
rules, Mss Neelima Shangla is entitled to be

sel ected for appointment as Subordi nate Judge in
the Haryana Civil Service (Judicial Branch)."

In the aforenentioned situation, this Court directed that the
nanes of the petitioner therein be included in the Iist of 1984 |ist of
candi dat es.

As noticed herei nbefore, a bench of this Court in State of

Haryana wvs. Rajiv Kumar ~C. A Nos. 4426-28 of 1994 as noticed
her ei nbef ore di sm ssed the special |eave petition in respect of M.
Mani sha Batra ( Now Ms. Mani sha Chopra) hol ding that a clear
vacancy exi st ed.

We may further notice that a Division Bench of the Punjab &
Haryana High Court in Kamal Kant & Ors. ~vs. State of Haryana
& Anr. [1991 (3) Recent Services Judgnents] arising out of the
same advertisenent,  directed:

“In terns of the |aw |l aid down by the

Suprenme Court in Neelinma Shangla' s case(supra),

we direct the State of Haryana to forward the |ist
of 42 candi dates who qualified in the exam nation
(32 general and 10 reserved) held in Decenber,

1988 forthwith and the H gh Court would enter the
nanmes of such nunber of candidates as woul d be
necessary in ternms of Rule 8 of Part D of the Rules
in the Register in order of nerit. . The nanmes of the
candi dates of the reserved categories would also be
brought on the Register in the sane nanner. The

H gh Court would then consider to fill up the
remai ni ng vacanci es and woul d forward the nanes

of the requisite number of candidates to the State
Governnent for appointnent as per Rul e7(1) of

Part D of the Rules as Subordi nate Judges under
Article 234 of the Constitution. While doing so it
will be open to the High Court in the interests of
hi gher standard not to recommend the nanes of al

t he candi dat es who obtai ned 55 per cent marks and
the appointnent can be restricted to such nunber

of candi dates who obt ai ned hi gher percentage than
55 per cent as may be decided by the Hi gh Court

and agreed to by the Governnent."

In the aforenmenti oned backdrop, the subm ssion of Dr.
Chauhan is required to be considered.

The question as to whether the determ nation of inter se

seniority would depend upon the filling up of the vacancies so far as
the reserved categories are concerned, having regard to the roster
points, in our opinion, is no |longer res integra.

In Ajit Singh & Os. (Il) vs. State of Punjab & O's. reported
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in 1999 (7) SCC 209 a five Judge Bench of this Court has |aid down
the lawin the follow ng ternmns:

"It must be noted that whenever a reserved

candi date goes for recruitment at the initial |eve
(say Level 1), he is not going through the nornma
process of selection which is applied to a genera
candi date but gets appointnment to a post reserved
for his group. That is what is meant by
"reservation". That is the effect of "reservation".

Now in a case where the reserved candi date

has not opted to contest on his nerit but has opted
for the reserved post, if a roster is set at Level 1 for
pronmoti on of the reserved candi date at various

roster points to Level 2, the reserved candidate, if
he is otherwi se at the end of the nmerit list, goes to
Level 2 without conpeting with general candi dates

and he goes up by alarge nunber of places. 1In a
roster with 100 places, if the roster points are 8,
16, 24 etc. at each of these points the reserved
candidate if he is at the end of the merit list, gets
pronotion to Level 2 by side-stepping severa

general candidates.  That is the effect of the roster-
poi nt pronotion.

It deserves to be noticed that the roster

points fixed at Level 1 are not intended to
determi ne any seniority at Level 1 between genera
candi dates and the reserved candidates. This
aspect we shall consider again when we cone to
Mervyn Continho v. Collector of Custons (1966)

3 SCR 600 | ower down. The roster point nerely
becomes operative whenever a vacancy reserved at
Level 2 becones avail able. Once such vacancies
are all filled, the roster has worked itself out.
Thereafter other reserved candi dates can be
pronot ed only when a vacancy at the reserved
points already filled arises. That was what was
decided in R K Sabharwal v. State of Punjab
(1995) 2 SCC 745."

In Ajit Singh (I1), the decision of this Court in R K Sabharwal
case has, thus, been explained.

P.S. Ghalaut vs. State of Haryana & Ors. [1995 (5) SCC 625]

relied upon by Dr. Chauhan, is a decision rendered by a two Judge
bench. 1In that case Rule 13 of the Rules envisaged that the seniority
inter se of nmenbers of the service shall be determ ned by the |length

of continuous service on any post in the service; “provided further
that in the case of two or nore nenbers appoi nted by direct

recruitnment, the order of nerit determ ned by the Conm ssion shal

not be disturbed in fixing the seniority. Despite the said Rule, it was
hel d:

"Take for instance Vacancies Nos. 1

and 6, as pointed out in the Chief Secretary’s
letter have adnmittedly been reserved for
Schedul ed Castes. Suppose recruitment was

made to fill up ten vacancies, three

candi dates from Schedul ed Castes were

sel ected on the basis of reserved quota. The
guestion is whether the first candidate will be
put in the quota allotted to the Schedul ed
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Castes in the roster. Having been selected as
a general candidate, though he is nore
nmeritorious than the second and third

candi dates, he will not get the placenent in
the roster, reserved for Schedul ed Castes i.e.
Nos. 1 and 6 points. Consequently candi dates
Nos. 2 and 3 will get the placenent at Nos. 1
and 6 and the first candidate will get the

pl acement in the order of merit along with
the general candidates according to the order
of merit maintained by the Selection
Conmittee or the Public Service

Conmi ssion. He cannot conplain that

havi ng been selected in the nerit, he nust be
pl aced in the placenent reserved for
Schedul ed Castes at Point No. 1 in the roster.
Equal | y, though general candidate is nore
nmeritorious in the order of nerit prepared by
the Public Service Conm ssion or the

Sel ection Conmittee, when the appointnents
are made and the vacancies are filled up
according to the roster, necessarily and
inevitably the reserved candi dates though

| ess neritorious in‘the order of nerit

mai nt ai ned by the Public Service

Conmi ssi on woul d occupy the respective

pl aces assigned in the roster. Thereby they
steal a march over sone of the general

candi dates and get seniority over the genera
candi dates. This schene is, therefore,
constitutional, valid and is not arbitrary."

We have not been able to persuade ourselves to the aforesaid

Vi ew.

In Al.I.MS. Students’ Union vs. AIl.I.MS & Os. [ 2002 (1)

SCC 428], this Court observed:

"Reservation, as an exception, may be justified
subj ect to discharging the burden of proving
justification in favour of the class which nmust be
educational | y handi capped the reservati on geared
up to getting over the handicap. The rationale of
reservation in the case of nedical students nust be
renoval of regional or class inadequacy or like

di sadvantage. Even there the quantum of
reservation should not be excessive or societally
injurious. The higher the level of the speciality the
| esser the role of reservation

Any reservation, apart from being

sustai nabl e on the constitutional anvil, must also
be reasonable to be perm ssible. 1In assessing the
reasonability one of the factors to be taken into
consi deration woul d be whether the character and
guantum of reservation would stall or accelerate
achieving the ultimate goal of excellence enabling
the National constantly rising to higher levels. In
the era of globalisation, where the nation as a
whol e has to conmpete with other nations of the
world so as to survive, excellence cannot be given
an unreasonabl e go by and certainly not
conpromised in its entirety. Fundamental duti es,

t hough not enforceable by a wit of the Court, yet
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provide a valuable guide and aid to interpretation

of Constitutional and |egal issues. |In case of doubt
or choice, people’'s w sh as nmanifested through
Article 51-A can serve as a guide not only for

resol ving the issue but also for constructing or

nmoul ding the relief to be given by the Courts.”

In K Duraisany & Anr. vs. State of TN & Os., (2001) 2
SCC 538, this Court held:

"The mere use of the word ’'reservation’ per se
does not have the consequence of ipso facto

appl ying the entire nechani smunderlying the
constitutional concept of a protective reservation
speci ally designed for the advancenent of any

soci al | y-and- educati onal | y-backward cl asses of
citizens or for the Schedul ed Castes and Schedul ed
Tri bes, to enable themto enter and adequately
represent /in various fields. The nmeani ng, content

and purport-of the expression will necessarily
depend upon the purpose and object with which it
is used."

An affirmative action in terms of Article 16(4) of the

Constitution is neant’ for providing a representation of class of
citizenry who are socially or econom cally backward. Article 16 of the
Constitution of India is applicable in the case of an appointment. It
does not speak of fixation of seniority. Seniority is, thus, not to be
fixed in terms of the roster points. If that is done, the rule of
affirmati ve action woul d be extended whi ch would strictly not be in
consonance of the constitutional schenes. W are of the opinion that

the decision in P.S. Ghalaut does not |ay down a good | aw.

In All India Judges’ Association”s case [2002 (4) SCC 247], this

Court was considering the matter relating to inplenmentati on of
recomendati ons of Shetty’'s Commi ssion as regard the fixation of pay
scal es of the Judicial officers.  This Court noticed that sonmetimes merit
suffers because of seniority. It was directed:

"We direct that recruitment to the Hi gher
Judicial Service, i.e., the cadre of District Judges
will be

(1)(a) 50 per cent by promotion from

amongst the Civil Judges (Senior Division) on the
basis of principle of merit-cumseniority and
passing a suitability test:

(b) 25 per cent by pronotion strictly on the

basis of merit through linmted conpetitive

exam nation of Cvil Judges (Senior Division)
havi ng not | ess than five years’ qualifying service
and

(c) 25 per cent of the posts shall be filled by
direct recruitnent from anongst the eligible
advocates on the basis of the witten and viva voce
test conducted by respective H gh Courts.

(2) Appropriate rules shall be franed as
above by the H gh Court as early as possible."

Only in relation to such pronotion, the Court noticed that there
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exists a quota systemin two different sources of recruitnent in service
in so far as seniority is concerned, and whence roster systemis
followed, the litigation in the country had been lessor. |n a case where
there are different sources of recruitnment to a service and quota of
appoi nt nent for each source of recruitnent is fixed under the rules, the
seniority vis--vis of different sources of recruits could legally fixed
on basis of roster points. It was in that situation a desire was expressed
that quotas be specified in relation to posts as contradi stingui shed
fromquota in relation to vacancies. This Court, therefore, directed the
Hi gh Courts to amend and pronul gate seniority rules in the light of the
decisions in R K Sabharwal (supra). It was clearly |aid down:

"It is obvious that this systemcan only apply
prospectively except where under the rel evant

rules seniority is to be determined on the basis of
guota and rotational system  The existing relative
seniority of the nmenmbers of the H gher Judicia
Service has to be protected but the roster has to be
evolved for the future. Appropriate rules and

net hods wi |l be adopted by the H gh Courts and
approved by the States, wherever necessary by
31-3-2003."

The sai d deci sion cannot be said to have any application
what soever in determning inter se seniority as regards vacancies
required to be filled up in the years 1989-1991. Reliance by Dr.
Chauhan on the decision of this Court in Direct Recruit Cass |
Engi neering Oficers’ Association vs. State of Maharashtra & Os.
quoted in 1990 (2) SCC 715 is equally m spl aced.

A question which arose therein for consideration was inter se
seniority between direct recruits and pronotees as there existed quota
rules and furthernmore appointrments were al so made on ad hoc basis.

It isin that situation, this Court inter alia observed (A): " Once an
i ncumbent is appointed to a post according to rule, his seniority has to
be counted fromthe date of his appointnent and not according to the
date of his confirmation. The corollary of the above rule is that where
the initial appointnment is only ad hoc and not according to rules and
nmade as a stop-gap arrangenent, the officiation in‘such post-cannot be
taken into account for considering the seniority.”

The said decision was rendered al so having been regard to
di spute as to whether the date of confirmation would be the nmeasure
for determning inter se seniority.

In Union of India vs. S.S. Uppal & Anr. reported in (1996) 2
SCC 168, it has been held: The provisions of Articles 16(1), 16(4) and
335 of the Constitution of India inply that a process should be adopted
whi | e maki ng appoi nt ment though direct recruitment or pronotion in
which the merit is not affected.

It is also well settled that in the absence of rules governing
seniority an executive order may be issued to fill “up the gap. Only in
the absence of a rule or executive instructions, the court may have to
evolve a fair and just principle which could be applied in the facts and
ci rcunst ances of the case

In Union of India vs. ML. Capoor reported in (1974) 1 SCR
797 this Court held:

"Merit is certainly an elusive factor capabl e of
bei ng judged very differently fromdifferent angles
or, by applications of varying tests of it by

di fferent persons, or, by the same persons, at
different times. It was submitted on behal f of the
respondents that to make supposed nerit the sole
test for selection would be to | eave the door wi de
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open for nepotismto creep into selections for
hi gher rungs of public service by pronotion and
that this would underm ne the noral e of nenbers
of the State services and weaken incentives for
honest work and achi evemrent of better standards
of proficiency by them

The foll owi ng passage, from Leonard D. Wiite's
"Introduction to Public Admi nistration" (4th edn
Pages 380, 383), cited with approval by this Court
in Sant Ram Sharma’s case, 1968(1) SCR 111 was
guoted by the Division Bench: The principal object
of a pronotion systemis to secure the best
possi bl e i ncunbents for the higher positions, while
mai nt ai ni ng the noral e of the whol e organi zati on.
The main interest to be served is the public

i nterest, not the personal interest of nenmbers of
the official group concerned. The public interest is
best secured when reasonabl e opportunities for
pronmotion exist for all qualified enployees, when
really superior civil servants are enabled to nove
as rapidly up the promotion | adder as their nerits
deserve and as vacancies occur and when sel ection
for pronotion is made on-the sole basis of nerit,
for the nerit systemought to apply as specifically
in maki ng pronotions as in original recruitnent.

Enpl oyees often prefer the rule of seniority, by
which the eligible |ongest in service is
automatically awarded the pronption. Wthin

limts, seniority is entitled to consideration as one
criterion of selection. It tends to elimnate
favouritismor the suspicion thereof; and

experience is certainly a factor-in the making of a
successful enployee. Seniority is given nost

wei ght in pronotions fromthe | owest to other

subordi nate positions. As enpl oyees nove up the

| adder of responsibility, it is entitled to | ess-and
l ess weight. Wen seniority is made the sole
determ ning factor, at any level, it is a dangerous
guide. It does not follow that the enpl oyee longest
in service in a particular grade is best suited for
pronotion to a higher grade; the very opposite nmay
be true."

Seniority is not a fundanmental right.  It-is merely a civil right.

Inter se seniority of the candi dates who are appointed on the sane day
woul d be dependant on the rules governing the same. Only in absence
of any statutory rules, the general principles may be held to be
appl i cabl e.

It has been noticed hereinbefore, that the Punjab & Haryana

Hi gh Court in exercise of its power of control under Article 235 of the
Constitution of India had been determning inter se seniority of the
candidates in terns of the instructions of the State dated 27th April
1972, as quoted supra. |In absence of any statutory rules, the said
practi ce was devel oped whi ch cannot be said to be arbitrary. In any
event, such practice cannot be interfered at this stage; keeping in view
the fact that the rights of a |l arge nunber of officers nust have already
been determined in terns thereof. In the instant case, the respondents
Nos. 8 to 11 admittedly were nore neritorious. They were unjustly
deprived of their right of appointnment, although they were entitled
thereto having regard to Rule 10 of the Rules. They suffered for no
fault on their part. They had to approach the H gh Court for
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ventilating their grievances. The H gh Court directed the first
respondent herein to nake appoi ntnment and only pursuant thereto and

in furtherance thereof they were appointed. Should they in

af orenmenti oned situation be pernitted to lose their seniority is the
guestion involved in this appeal ? The answer thereto nust be rendered
in the negative. Long standing practice, as well as justice and equity
favour the respondents. It is beyond any cavil that nerit has a role to
play in the matter of determination of inter se seniority.

In Wng Commander J. Kumar vs. Union of India & Os.
reported in (1982) 2 SCC 116, this Court laid down the law in the
foll owing ternmns:

"Further, the inpugned rules are statutory in
origin as they have been pronul gated by the
Presi dent of India under the proviso to Article 300
of the Constitution. ~Rule 16 contains a categorica
declaration that in the past also the seniority of
service officers permanently seconded to the R &
D Organi sati on was bei ng reckoned on the basis of
their dat'es of attainnent of substantive rank of
Maj or/ Sqn. Ldr./Lt. Cdr., subject to-any
penal ty/l oss of seniority that an officer night
suf fer subsequently. ~The declaration is clearly
inmplied in the opening words "As hithertofore"
occurring in Rule 16 of the inpugned rules. A
statenment contained in a statute or statutory rule of
the factual background | eading up to the enact nent
has ordinarily to be accepted to be acted upon by
the court as wholly correct; nothing clinching has
been brought to our notice by the appellant to
justify any departure fromthe said principle. W
do not, therefore, find it possible to accept the
contention of the appellant that prior to the com ng
into force of the inmpugned rule, he had acquired a
vested right to have his seniority inthe R& D
reckoned with reference to the date of his
per manent secondment and to have all officers
joining the Organi sati on on subsequent dates
ranked only below him The pl ea advanced by the
appel l ant that the inpugned rules have-illegally
purported to divest himof his vested rights of
seniority and promption in the R & D nust,
therefore, be rejected as devoid of nerit.”

In this case al so, although there does not exist any statutory rule
but the practice of determining inter se seniority on the basis of the
nmerit list has been evolved on interpretation of the Rules. A select list
is prepared keeping in view the respective nmerit of the candidates. Not
only appointnents are required to be nmade on the basis of such nerit
list, seniority is also to be determined on that basis as it is expected
that the candi dates should be joining their respective posts al nbst at
the sane tine. Yet again in Chairman, Puri G anya Bank & Anr. VS.

Ananda Chandra Das & Ors. [1994(6) SCC 301] this court held:

"It is settled law that if nore than one are sel ected,
the seniority is as per ranking of the direct recruits
subj ect to the adjustrment of the candi dates sel ected
on applying the rule of reservation and the roster.

By mere fortuitous chance of reporting to duty

earlier would not alter the ranking given by the

Sel ection Board and the arranged one as per roster.
The Hi gh Court is, therefore, wholly wong inits
conclusion that the seniority shall be deterni ned

on the basis of the joining reports given by the
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candi dat es sel ected for appointnment by direct
recruitnent and | ength of service on its basis."

In Pilla Sitaram Patrudu and Os. vs. Union of India & Os.
reported in 1996(8) SCC 637 it was held:

"It is contended by the | earned counsel for

the petitioners that since the inter se seniority as
Assi stant Engineers was | eft open in the order, the
directions given by the Tribunal to consider the

case as Executive Engineer and determine his
seniority on the basis of pronmotion, is not valid in
law. We find no force in the contention. Once he

is found to be eligible according to the rules, then
his seniority is required to be determ ned as per the
procedure prescribed inthe rules in vogue. It is
further contended that the fifth respondent was not
qualified since hehad not conpleted 8 years of
required service. The Tribunal has recorded a
finding that two years’ period. is relaxable in the
case of the reserved candi date. The inter se
seniority as Assistant Executive Engineer is

required to be determ ned; hejoined service in

1981 and, therefore, he did not have the requisite
service. W find no force in the contention. Since
he was selected by 'direct recruitnment, he is entitled
to be appointed according to rule. His

appoi nt nent was del ayed for no fault of his and he
cane to be appointed.in 1981, he is, therefore,
entitled to the ranking given inthe select list and
appoi nt nent nade accordingly. —Under these

circunst ances, we do not findany illegality inthe
order."

Furthernore, it is now well settled that a settled seniority
position shoul d not be unsettled. The respondents had al ready been
posted to the post of Additional District Judge. As woul d appear from
the report of the Sub-conmittee that the seniority list was published in
the year 1992. Representations were, however, nmade only in the year
1997 which was rejected by the H gh Court on 22nd August, 1997. The
wit petition was filed in March, 1998 which was di smi ssed by reason
of the inmpugned judgnent dated 18.8.1999.

For the foregoing reasons, we do not find any neritin this
appeal. It is dismssed accordingly. However, in the facts and
ci rcunst ances of the case, there shall be no order as to costs.




