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These three appeals are directed agai nst the final judgnment and order

passed by the Hi gh Court of Judicature of Bonbay in Wit Petition Nos.

3754/ 2000, 3753/2000 and 3898/2000. The conmon questions that arise in
these appeals are as to whether the State of Maharashtra is enmpowered to
charge fromthe liquor |icencees, under the Bonbay Prohibition Act, 1949
(hereinafter referred to as "the Prohibition Act"), at whose prem ses
Government staff is posted for supervision as per the provision of Section
58A, are governed by the Maharashtra G vil Services (Revised Pay) Rules,

1998 and other rules, resolutions nade by the State Governnent under the
power vested in it by the proviso to Article 309 of the Constitution, to fix the
pay and ot her allowances of its enployees, for |evy and recovery of the cost
of supervision to be paid to the State Government as contenpl at ed under
Section 58A of the Act or not? The further question may also arise as to
whet her the Commi ssioner is entitled to recover the supervision charges
retrospectively and rai se denmands for, inter alia, arrears of supervision
charges as per the circular letter No. SUC1091/197/ Revi sed/ 1.1.96/13-A

dated 30.7.1999 for carrying out provisions of Sections 58A and 114 of the
Prohi bition Act and carrying out an executive function under Article 162 of the
Constitution and/or a |lawful order under the Act, falling under Sections 58A
and 114 of the Prohibition Act or Rule 17(43) of the Rules of 1966 and Rule
6(36) of the Rules of 19737

The respondents are holding a licence in FormP.L.L. for manufacture

of I ndian made foreign liquor, prescribed under the provisions of the
Maharashtra Distillation of Spirit and Manufacture of Potable Liquor Rules,
1966 (hereinafter referred to as "the Rules of 1966") and al so holds a |licence
in FormC.L.I. prescribed under the provisions of the Maharashtra Country

Li quor Rules, 1973 (hereinafter referred to as "the Rules of 1973") for

manuf acture of Country |iquor, nade under the provisions of the Prohibition

Act . Al transactions pertaining to receipt, transport, storage of spirit and
manuf acture, bottling and issues of the |iquor nanufactured are required to be
under exci se supervision under both of the aforesaid sets of Rules. Under
Section 58A of the Prohibition Act, the State Governnment is enmpowered to

permit the manufacture and other related activities in respect of any intoxicant
under the supervision of excise staff and the cost of such staff is to be paid
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the State Governnent by the manufacturer. The cost of such staff is required
to be paid to the State Governnment by the |icensee in advance as per sub-

rule (12) of Rule 17 of the Rules of 1966 and sub-rule (12) of Rule 6 of the
Rul es of 1973. The pay scal es and ot her all owances of Governnent

enpl oyees are fixed by the State Governnment by issue of Rules and

Gover nment Resol uti ons under the power vested in it by the proviso to Article
309 of the Constitution of India. The Conmi ssioner, as enpowered by the

State CGovernment, issues circulars for levy and recovery of supervision
charges based on the pay scal es and other all owances of the Government

enpl oyees fixed by the State CGovernment under the Rules and Gover nment
Resol uti ons made under Article 309 in respect of the excise staff posted for
supervi sion. Demand notices were issued by appellant No.4 - the sub-

I nspector of State Excise to the respondents to pay the differential amounts of
cost of supervision on account of revision of pay-scales with retrospective

ef fect ordered vide Government Notification, Finance Departnent dated

10. 12. 1998, as per-the revised pay scales for one Sub-Inspector and two
constables. By the aforesaid Notification, the State of Mharashtra had
promul gat ed, under the power vested in it by the proviso to Article 309 of the
Constitution, the Maharashtra G vil Services (Revised Pay) Rules, 1998
(hereinafter referred to as "the Rules of 1998"), whereunder the pay scal es of
Covernment enpl oyees were revised and fixed with retrospective effect from
1.1.1996. It was pointed out that because of the increase in the cost of
supervision with effect from1.1.1996, vide aforesaid Notification dated

10. 12. 1998, on account of revision of pay scales and transport charges of the
enpl oyees posted for /supervision, it was necessary to increase the said
charges, which should be paid by the respondent within 15 days. The
respondent, vide his |letter dated 2:3:1999, informed the Sub-Inspector that he
had al ready paid the supervision charges in advance, he would not be able to
pass on the burden of the differential amount to his purchasers and that he
was not |liable to pay the differential ampunt. By rem nder |etter dated
24. 3. 2000, appellant No.4 rejected the reply of the respondent and directed
himto pay the differential amount. The respondent questioning the above
letter, preferred Wit Petition No. 3754/2000 in the Bonmbay H gh Court
contending that, inter alia, inview of the decision of this Court in Polychem
Ltd. and Anr. Vs. State of Maharashtra & Ors. reported in (1998) 6 SCC

196, the demand notice was liableto be quashed and set aside. The

appel lants filed a reply to the wit petition and denied the contention of the
respondent herein. The wit petition came up for adni'ssion before the Hi gh
Court and the | earned Judges observed that they were allow ng the petition at
the stage of admission itself in view of the judgment in Polychen s case
(supra), wthout considering the subm ssions of the appellants that on certain
facts and aspects the ratio of the Pol ychem judgnment was not applicable to

the case of the respondent, as set out in the affidavit in reply. However,

| ear ned counsel appearing for the respondents herein, contended before the

H gh Court of Bombay that the chall enge sought to be raised by themto the

i mpugned demand noti ces has al ready been concluded in their favour in the

case of J.E. Bilinoria & Sons vs. State of Maharashtra & Ors. reported in

1999 Mh.L.J. (Il) 1079, wherein a simlar issue was considered by the Division
Bench and it was held therein that the demand notice of the differences of the
supervi sion charges with retrospective effect was without jurisdiction. Thus,
the notice in that case was quashed and set aside. Learned counsel further
contended that the aforesaid judgnent of the Hi gh Court of Bonmbay in J.E
Bilinmoria s case (supra) has been confirmed by this Court inthe case of

Pol ychem (supra) wherein this Court was pleased to hold that the paynent

of supervision charges with retrospective effect was wi thout jurisdiction and
t he i npugned denmand of differences of supervision charges retrospectively
coul d not be sustained. Learned counsel appearing for the respondents

therein (appellants herein) contended that the judgment of the Division Bench
of the Bonbay High Court in the case of J.E. Bilinoria (supra) was no

| onger a good law in view of the Full Bench judgnent of the said Court in the
case of Mohan Meakin Ltd. & Anr. Vs. The State of Miharashtra & O's.

reported in 1993 Mh.L.J. (I) 13. The Full Bench while resolving the conflict
did not approve the view taken in the case of J.E. Bilinmoria (Supra) and
overrul ed the sanme and confirmed the view of another Division Bench of the
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Hi gh Court of Bonmbay in the case of Gustad Mayur Irani vs. The State of
Maharashtra reported in 1991 (51) ELT 232 (Bom) [WP. No.940/1982]. It

was, therefore, subnitted that the ratio of the decision in J.E. Bilinoria s
case (supra) has no application in the facts and circunstances of the present
case. It was further contended that under Section 58A of the Prohibition Act,
the State Governnent has the power to recover froma |licensee a cost of the
staff appointed to supervise the |icensed prem ses for excise purposes. The
Mahar ashtra Forei gn Liquor (Storage in Bond) Rules, 1964 (hereinafter
referred to as "the Rules of 1964) al so provide that the State Governnment can
recover fromthe licensees the cost of staff appointed at the licensed
prem ses/ bonded war ehouse for excise supervision. It was further urged that
condition No.3 of the licence requires the petitioners to pay such amunt of
cost as determ ned by the respondents, appellants herein, in advance before
the beginning of every quarter. This condition is nmerely for admnistrative
conveni ence and it does not prevent the State Government fromrecovering

the cost of such staff subsequently, especially when both Section 58A of the
Prohibition Act as well as Rule 7 of the 1964 Rules do not prescribe any tine
wi thin which such cost has to be recovered. It was further contended that in
view of the application of recomendations of the Fifth Pay Comm ssion, the
Dear ness ‘Al l'owance and ot her enol unents payable, inter alia, to such

supervi sory staff have been increased with effect from1.1.1996 and the cost
of supervision charges has proportionately gone up and this is to be
recovered fromthe licensee: It was further submitted that the increased cost,
however, has to be determined from1.1.1996 because of the retrospective

rai se granted to the staff by the Governnent and that the |icensee do not
have any say in the salary and other enolunents paid to such staff. It was
al so contended that under Section 58A of the Prohibition Act and the rel evant
Rul es, there is a clear existing statutory liability on the Iicensees to pay the
cost of the supervisory staff and what is sought to be recovered fromthe
respondents herein is the increased cost of such supervision which has been
taken place from1.1.1996 and the demand was nade when the cost

i ncreased.

The Division Bench held that the case on hand is squarely covered by

the decision of the Bonmbay High Court in J.E Bilinoria s case (supra) and
that the view taken by the Bonbay H gh Court has been confirned by this

Court in Polychemis case (supra) wherein it was held that the State
CGovernment is not enmpowered to collect supervision charges with
retrospective effect under the Prohibition Act. The Division Bench held that
they are bound by the aforesaid view taken by this Court and, therefore, they
have no other alternative but to quash and set aside the demand notices

i ssued by respondent No.4 dated 22.3.2000 and 19.2.2000 in WP. No.

3753/ 2000 and WP. No. 3754/2000 respectively. The wit petition was

all owed and the rule nmade absolute in terns of prayer clause (a) in both the
petitions with no order as to costs.

Aggrieved by the orders passed by the Bonbay High Court in the

above wit petitions, these appeals by way of special |eave petitions were filed
by the Governnent of Maharashtra and others reiterating the contentions

rai sed before the Bonbay Hi gh Court.

We heard M. Soli J. Sorabjee, |earned Attorney Ceneral, appearing

for the appellants and M. V.B. Joshi, |earned counsel, appearing for the
respondents.

The | earned Attorney Ceneral subnitted that the High Court erred in

solely relying upon the judgnment passed by this Court in the case of

Pol ychem (supra) without considering the distinguishing facts and

ci rcunmst ances, as submitted by the appellants in the case of the respondents
and wi thout considering certain other decisions of this Court on the basis of
whi ch these appellants had submitted that the ratio of Polychenis judgnent
was not applicable to the case of the respondents. He further subnmitted that
the Hi gh Court erred in not appreciating the proper effect of the concerned
provi sions and directions under the Act and under the Constitution which
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have to be considered together with relevant statutory provisions and the
consequential directions. The |earned Attorney Ceneral invited our attention
to Sections 11,12, 13 and 49 of the Act, which read as under

"11. Notwithstandi ng anything contained in the follow ng provisions of this
Chapter, it shall be lawful to inmport, export, transport, manufacture, bottle,
sell, buy, possess, use or consune any intoxicant or henmp or to cultivate

or collect henmp or to tap any toddy producing tree or pernit such tree to

be tapped or to draw toddy from such tree or pernit toddy to be drawn
therefromin the nmanner and to the extent provided by the provisions of

this Act or any rules, regulations or orders nade or in accordance with the
terns and conditions of a licence, permt, pass or authorisation granted

t her eunder.

12. No person shall -

(a) manufacture liquor;

(b) construct or work-any distillery or brewery;
(c) inport, export, transport or possess |iquor; or
(d) sell ‘or-buy liquor

13. No person shall -

(a) bottle any liquor for sale;
(b) consune or use/liquor; or
(c) use, keep or have in his possession-any materials, still, utensils,
i mpl enents or apparatus what soever for the manufacture of any |iquor

49. Notwi t hst andi ng anythi ng contained in thi's Act, the State Governnent

shal | have the exclusive right or privilege of inporting, exporting,
transporting, manufacturing, bottling, selling, buying, possessing or using
any intoxicant, henp or toddy, and whenever under this Act or any

licence, permt, pass, thereunder any fees are |levied and collected for any
i cence, permt, pass, authorisation or other perm ssion given to any

person for any such purpose, such fees shall be deened to include the

rent or consideration for the grant of such right or privilege to that person
by or on behalf of the State Governnent."

Qur attention was also drawn to sub-section (1) of Section 114, sub-
section (1), C ause (u) of sub-section (2) of Section 143 and Section 58A of
the Prohibition Act read prior to 18.5.1998 which run-as foll ows:

"114(1) Al duties, taxes, fines (except fines inposed by a Court) and fees

| evi abl e under any of the provisions of this Act or in respect of any licence,
permt, pass or authorisation granted under it, and the cost of the

supervi sing staff appointed under Section 58-A, may be recovered from

any person liable to pay the same or fromhis surety, if any, as if they were
arrears of land revenue.

143(1) The State CGovernnent may make rules for the purpose of carrying
out the provisions of this Act or any other law for the tine being in force
relating to exci se revenues.

(2) In particular and without prejudice to the generality of the foregoing
provi sions, the State CGovernnent may nake rul es, -

(u) prescribing the fees (including rent or consideration) payable in
respect of any privilege, licence, permt, pass or authorisation granted or
i ssued under this Act.

58A. The State Governnment may by general or special order direct that
the manufacture, inport, export, transport, storage, sale, purchase, use,
collection or cultivation of any intoxicant, denatured spirituous preparation,
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henp, nmhowa flowers, or nolasses shall be under the supervision of

such Prohibition and Excise or Police staff as it may deem proper to

appoint, and that the cost of such staff shall be paid to the State

CGovernment by the person nmanufacturing, inporting, exporting,

transporting, storing, selling, purchasing, using, collecting or cultivating the
i ntoxi cant, denatured spirituous preparation, henp, nmhowa flowers or

nol asses:

Provided that, the State Governnent may exenpt any cl ause of persons
or institutions frompaying the whole or any part of the cost of such staff."

It is useful, in this context, to refer to the relevant Rules, which read as
foll ows:

"2(3) "Excise supervision" nmeans the supervision of foreign liquor in
relation to its receipt, issues, transport and storage in bond by menber of
the staff of the Prohibition and Exci se Department appointed in that behal f
by the Conmm ssi oner

7. Appointnment of staff - The Comm ssioner may appoint such staff at the
bonded warehouse for exci se supervision as he deens necessary and the

cost of such staff shall be paid to the State Governnment by the |icensee as
provi ded by an order under Section 58A of the Act."

CONDI TION NOS. 3,10,11& 12 OF THE LI CENCE IN FORM B. W 1
GRANTED UNDER THE RULES OF 1964 :

3. The licensee shall pay to the State Governnent, in advance, at the
begi nni ng of each quarter comrencing fromthe date of the |licence, such
cost of the staff appointed at the |licensed prem ses for the purpose of
exci se supervision as may be fixed by the Comm ssioner fromtinme to
tine.

10. No foreign liquor shall be removed by the licensee fromthe |icensed
prem ses for consunption within the State, except w th previous
perm ssion of the Collector, in w G d
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These three appeals are directed against the final judgment and order
passed by the Hi gh Court of Judicature of Bonbay in Wit Petition Nos.

3754/ 2000, 3753/2000 and 3898/ 2000.

The conmon questions that arise

in these appeals are as to whether the State of Maharashtra is

enpowered to charge fromthe |iquor
Prohi bition Act, 1949 (hereinafter

whose premni ses

i cencees, under the Bonbay
referred to as "the Prohibition Act"), at

CGovernment staff is posted for supervision as per the provision of Section
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58A, are governede quarterly in advance.

Sub-rule (43) of Rule 17 of the Rules of 1966 under which the licence in
Form P.L.L. has been granted to the respondent reads as under

The licensee shall abide by all rules, regulations and orders made from
tine to tine under the Act.

Under sub-rule (1) of rule 15 and sub-rule (2) of Rule 16 of the Rul es of
1966, the applicant/licensee, has to give followi ng undertaking in the
application for grant or renewal of the licence to manufacture liquor, in the
application in FormP.L. A prescribed under the Rules of 1966 for
grant/renewal of the licence:

I /W agree to abide by the ternms and conditions of the |icence which may
be granted/renewed, and the provisions of the Bonmbay Prohibition Act,
1949 and the rules, regulations and orders made thereunder

Sub-rule (36) of the rule 6 of the Rules of 1973:

6(36) A manufactory |icensee shall abide by all rules, regulations and
orders nade fromtime to time under the Act.

In the application from C L. A prescribed under rules 3(1) and 4(2) of the
Rul es of 1973, for grant/renewal of the C.L.I licence, the
applicant/licensee has to give the foll owi ng undertaking:

4. 1/ W agree to abide by the terns and condi tions of the Iicence which
may be granted/renewed, and the provisions of the Bonbay Prohibition
Act, 1949, and the rules, regulations and orders nade thereunder

Condition No.17 of the licence in FormC.L.|I. prescribed under the Rul es
of 1973, which is granted to a nanufacturer of country l|iquor

The licensee shall abide by the conditions of this Iicence and the

provi sions of the Bonbay Prohibition Act, 1949, the rules, regul ations and
orders nade thereunder and shall given an undertaking to that effect in
Form C. L. XX.

Undert aking in Form CL. XX prescribed under condition No.17 of the
licence in FormC. L.I. prescribed under the Rul es of 1973:

"I/ We. hereby undertake to abide by the conditions of the licence
in FormC L.I. that may be granted/renewed in ny/our favour and the
provi si ons of the Bonbay Prohibition Act, 1949 and the Maharashtra
Country Liquor Rules, 1973 and other rel evant rul es, regul ati ons and
orders nade thereunder fromtine to tine.

Signature of the licensee/applicant”
Learned Attorney General drew our attention to the Notification dated
10. 12. 1998 issued by the Finance Departnent of the CGovernnent of
Mahar ashtra whi ch runs as foll ows:
" GOVERNVENT OF MAHARASHTRA
FI NANCE DEPARTNMENT
Mant r al aya, Munbai 400 032, dated 10t h Decenber, 1998
NOTI FI CATI ON

No. RPS 1298/ C. R. 13/98/SER-10 In exercise of the powers
conferred by the proviso to Article 309 of the Constitution of
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I ndia, the Governor of Maharashtra hereby nakes the follow ng
rul es, nanely:-

1. Short title and comencenent

(i) These rules may be called the Maharashtra Civil Services
(Revi sed Pay) Rules, 1998.

(ii) They shall be deened to have come into force on the
1st day of January, 1996."

Learned Attorney Ceneral contended that the Hi gh Court of Bonbay

erred in not appreciating the true nature of the I evy and recovery of

supervi sion charges and of the transaction between the State Gover nnent

and the licensee in respect of |evy and recovery of supervision charges under
Section 58A of the Prohibition Act. He further submitted that the basis on
whi ch the | evy on cost of supervision was governed and the nature of the |evy
and recovery through executive orders were not put in issue in Polychens
case (supra). It al'so does not appear to have been brought to the notice of
this Court that the pay scales which were revised with retrospective effect
under the Maharashtra G vil Services (Revised Pay) Rules, 1998 (hereinafter
referred to as "the Rul es of 1998") were made by the State of Mharashtra
under the powers vested in it by the proviso to Article 309 and the | evy and
recovery of cost of ‘supervision fromthe |icensee was through executive
instruction based on the aforesaid Rul es of 1998. It was al so subnmitted that
the question as to whether the word "cost" was used in Section 58A of the
Prohi bition Act as neaning "fee" in the technical sense was not canvassed in
the Polychenis case (supra). According to the |earned Attorney General, to
recover the cost of supervision as per the pay scales of its enployees from
the licensees is an executive function of the State Governnent under Section
58A of the Prohibition Act and Article 162 of the Constitution, which is carried
out by issuing circular letter dated 30.7.1999 issued by the Conm ssi oner

and, therefore, it is not a case of any legislation inposing liability with
retrospective effect by a del egated authority.

It was argued that the licensees were well aware that they have to pay
addi ti onal anpbunts periodically at |east about once or twice in a year on
account of retrospective revision of various all owances and which they had
paid and, therefore, factually there was no effective representation to the
licensee that the cost of supervision charges for the incomnm ng quarter was
fixed for the said quarter and will not be increased with retrospective effect.
Quoting the circular letters, it was argued that the said |letters establish that
there was no question of any renote circunstance of increase in cost of
supervision with retrospective effect in the case of the respondent including
other |icensees and, therefore, the Hi gh Court has erred in applying the ratio
of the Polychem s case (supra) to the case of the respondent on the facts of
the case submitted for consideration with reference to the above quoted
circular letters according to which recovery of additional amunts towards
arrears of supervision charges was effected during the previous years.

Learned Attorney Ceneral further submitted that the respondent was

not and is not prevented fromrecovering this additional cost fromhis further
sal es as observed by the Full Bench of the Bombay H gh Court-in paragraph

13 of the judgnent in Mhan Meakin's case (supra) and which view was not
before this Court in the case of Polychem (supra) and, therefore, the Hi gh
Court ought to have appreciated that ratio of the Polychen s judgnment

(supra) was, therefore, not applicable to the case of the respondents on facts
as well as in |law

Learned Attorney General, in support of his contentions, placed strong
reliance on the foll owi ng judgnents:

1. Gover nnment of Andhra Pradesh vs. Ms Anabeshahi Wne and
Distilleries Pvt. Ltd. reported in (1988) 2 SCC 25 (delivered on
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2. J.E. Bilinoria & Sons vs. State of Maharashtra & Ors. reported in
1990 WMh.L.J. (Il) 1079 (delivered on 1.8.1989).

3. Gustad Mayur lrani vs. State of Maharashtra & Ors. reported in
1991(51) ELT 232(Bom) (delivered on 12.9.1990).

4. Mohan Meakin Ltd. & Anr. vs. State of Maharashtra & O's.

reported in 1993 Mh.L.J.(I) 13 ( Full Bench judgnment delivered on
8.9.1992).

5. M's Vidarbha Wne Traders vs. State of Miharashtra & Os.
delivered by the Hi gh Court of Bonbay on 24.2.1994.

6. Order dated 5.9.1994 passed by this Court in S.L.P.(C) No../1994

(CC26531) (Vidarbha Wne Traders and Ors. vs. State of

Mahar ashtra).

7. Pol ychem Ltd. & Anr. vs. State of Maharashtra & Ors. reported in
(1998) 6 SCC 196 (delivered on 4.8.1998)

Pl aci ng reliance on the above cited rulings, the | earned Attorney
General, submtted that the Hi gh Court ought to have appreciated that the
judgrment of this Court in Polychem s case was required to be read with the
deci sion ‘of ‘'the Full Bench of the High Court in Mhan Meakin's case in
which the earlier decisionin J.E Bilinoria s case was overruled on entirely
different reasons than those given in the judgnment of the Hi gh Court in
Gustad Mayur lrani’s case, in Wit Petition No. 2718/1991 Ms Vidarbha
Wne Traders vs. State of Maharashtra & O's. and order dated 5.9.1994 of
this Court rejecting the Special Leave Petition (c) No/ 1994 (CC 26531)
filed by Ms Vidarbha Wne Traders and 15 other licensees. It was further
submitted that the various reasons in Mdhan Meakin's case uphol ding the
demand for recovery of differential amounts of supervision charges were not
rejected on the basis of any discussion by the Hi gh Court in the inmpugned
j udgrent .

M. V.B. Joshi, |earned counsel appearing for the respondents, in

reply, submtted that the appellants while issuing demand notice did not

consi der the fact that the Excise duty is to be levied on the basis of

manuf acturing cost and supervision charges which formpart of the

manuf acturing cost and that the fact that the manufacturing cost is ultimtely
to be passed on the custoners and, therefore, the nanufacturers are not in a
position to recover when the goods are already issued for sell and rel eased
fromwarehouse. He further submitted that the appellants are not entitled to
recover the supervision charges retrospectively and that the supervision
charges are paid well in advance at the begi nning of every quarter and

wi t hout paynment of those charges, no manufacturing activities could be

carried out. It was further submtted that the term"cost of the supervision
charges" is not that equivalent to salary or wages and that the demand

notice is without authority of law. He further urged that the appellants cannot
recover the amount arbitrarily which is not just and proper and that since the
demand notice is not |egal and not maintainable, the same is not binding

upon the respondents and, therefore, the respondents are not liable to pay

the sanme and, therefore, the H gh Court of Bonbay has rightly quashed the
denmand notice issued by the appellants. M. V.B. Joshi further urged that the
guestion of law raised in the special |eave petition is no |onger res integra
and

it has been deci ded against the appellants in Polychems case (supra). By
these appeal s, the appellants seek review of the aforesaid judgnent of this
Court long after the said judgnent has becone final. It was further submtted
that it is totally incorrect for the appellants to submt that the decision of
this

Court in Polychemis case (supra) is liable to be read with the decision of the
Ful | Bench of the Hi gh Court of Bonbay in the case of Mhan Meakin

(supra). It was further submitted that the Full Bench decision of the Bonbay
H gh Court upheld the view taken by the Division Bench of the sanme Hi gh

Court in Qustad Mayur Irani’s case (supra), wherein it has been held that

the liability to pay the supervision charges and the quantum of two different
concepts that the liability is not inposed with retrospective effect but merely
reduced are revised with retrospective effect. According to the |earned
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counsel, in Polychem s case (supra), this Court had considered the

judgrment of the Division Bench in Gustad Mayur Irani’s case (supra) as

well as the conflicting judgrments of the Division Bench of the sane Hi gh

Court in the case of J.E. Bilinoria (supra). In other words, although the Ful
Bench judgnent in Mohan Meakin's case (supra) was not brought to the

notice of this Court while deciding the sane question raised in Polychenis
case (supra). The reasoning given in Qustad Mayur irani’s case (supra)

was considered and rejected by this Court. It was, therefore, submtted that

i n deci ding Polychem s case (supra), this Court has inpliedly overruled the
deci sion of the High Court in Mhan Meakin’s case (supra) and that the
contention of the appellants that the said judgment of this Court is liable to
be

read with Mohan Meakin's case (supra) is without nerit and deserves to be
rejected. M. V.B. Joshi further submitted that when it has been concl usively
hel d by the High Court that the rule making authority does not have the power
to recover the supervision charges retrospectively, the appellants cannot rely
on any rul es enacted by any rule naking authority to justify the retrospective
demand whi.ch has been struck down by the H gh Court of Bonbay.

Bef or e proceedi ng further to consider the rival submssions, it would
be beneficial to consider the various judgnents cited by the | earned Attorney
General in its chronology. The first in the series is the judgnent of this
Court
in the case of Ms Anabeshahi Wne and Distilleries Pvt. Ltd. (supra). In
this case, the respondent-Distillery obtained a distillery licence under the
Andhra Pradesh Distillery Rules, 1970 and has been carrying on the business
of manufacture and sale of wine and other allied products. The excise
aut horities posted one |Inspector, one Sub-Ilnspector and four Constables at
the respondent’s factory prem ses and required the respondent to pay their
sal aries and all owances etc. in-pursuance of Section 28(2) of the Andhra
Pradesh Excise Act, 1968. The respondent-Distillery having failed to get any
redress, filed wit petition challenging the denand on vari ous grounds. The
contentions raised on behalf of the respondent-Distillery found favour with the
H gh Court which, by the judgnment appeal ed agai nst allowed the
respondent’s writ petition. ‘In-this Court, it has been urged by the State
CGovernment that the High Court conmitted an error in appreciating the true
nature of the demand and the demand was in the nature of price for parting
with the privilege which privilege exclusively vested with the Governnent.
Havi ng consi dered the respective subm ssions, this Court accepted the
subm ssi on made by | earned counsel for the appellant-State. ‘Before this
Court, it has not been disputed that the business which the respondent has
been carrying on could not have been carried on by it unless Iicence had
been granted to it under the said Act and the Rules. ~This Court, after
considering the rival subm ssions, observed in paragraph 5 which runs as
fol |l ows:

"The perusal of the aforesaid provisions of the Act and the Rules |eaves

no manner of doubt that it was open to the appellant to grant the exclusive
privilege of manufacturing and selling wine etc. to the respondent only
provided it was, apart from naking any other paynment, also willing to pay
the salaries and all owances referred to in the aforesaid provisions which
for the sake of conveni ence have been descri bed as establishnent

charges, and which were sought to be recovered as such under the

i mpugned notice of demand. The respondent- Conpany was not under

any obligation to take the licence. It was open to it to have refrained from
taking any licence under the Act and the Rules if it was not willing to pay
the price as required by the Government for the grant of privilege to

manuf acture and sell intoxicants. The nature of the paynent which a

i censee such as the respondent is required to nake to the State by

reason of the State parting with the privilege in regard to manufacture sale
etc. of intoxicants cane up for consideration before a Constitution Bench

of this Court in Har Shankar vs. Deputy Excise and Taxation

Conmi ssioner. 1t was held that the anounts charged to the |icensees are
neither in the nature of tax nor excise duty, but constituted the price or
consi deration which the government charges to the |licensees for parting

with its privileges and granting themto the |icensees.”
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In the case of J.E. Bilinoria (supra), the judgnent was delivered on
1.8.1989 by the Nagpur Bench of the Bonbay Hi gh Court. Seventeen wit
petitions were filed challenging the authority of the respondent-State to
recover excise duty on breakages caused in transit or in the Bonded
War ehouse, by recourse to the circulars issued by the Comm ssi oner of
Prohi bition and Excise and the difference in the supervision charges |eviable
under Section 58A of the Prohibition Act. Wth regard to the supervision
charges, it was urged that Section 58A of the Prohibition Act vested the State
CGovernment with the power of inposing supervision charges in respect of the
goods mentioned therein by the persons who were engaged in the concerned
activity, and since Section 58A of the Prohibition Act inposed the liability, it
was open to the State Governnment to vary the quantum taking into account
the circunstances, and it was not necessary to have a clear provision for
recovering the amount and no question of retrospective operation of the rule
or provision arose in these circunstances. The grievance of the petitioners
before the Hi gh Court was that the supervision charges have actually been
recovered nmuch in excess of the actual salary of the staff enployed in the
i censed premises and that because there were revisions in salary of
Covernment servants and sone-audit objections were raised, the
respondents started taking action for recovery of supervision charges with
retrospective effect from5.5.1970 on the strength of the circul ar dated
7.4.1981. The Bonbay Hi gh Court held that neither of these provisions clothe
the State Governnent or the Comm ssioner with the authority to charge the
supervi sion charges with retrospective effect. Cbviously, when Section 58A of
the Prohibition Act uses the words "the cost of such staff shall be paid to the
State CGovernment" that would have reference to the cost of the staff as
obtaining for the period during whichthe goods are stored in the bonded
war ehouse and not the incidence which the State would have to bear by
reason of such a rempte circunstance as the upward revision of the pay
scales of its own enployees at a |ater date. The Bonbay H gh Court held
that even apart fromthe absence of the provisions allow ng retrospective
recovery, the State would be estopped fromasking for the difference on the
basi s of unanticipated escalation in the costs of supervision at a |ater point
of
time and, therefore, the Court heldthat no claimfor the difference in the cost
of supervision could be made by issuing the circular dated 7.4.1981. 1In the
result, the High Court quashed the circular and restrained the State from
claimng any |levy, charge or excise duty on the debonded goods on the basis
of those circulars and comuni cati ons. - The High Court, in coming to the
concl usion, relied upon the judgment in the case of Ms M Dowell & Co.

Ltd. vs. Commrercial Tax Oficer reported in AR 1977 SC 1459.

The judgrment in Qustad Mayur Irani’s case (supra) [WP. No.
940/ 1982 delivered on 12.9.1990] was rendered by the Division Bench of the
H gh Court of Bonbay. The wit petitioner, in the said case, carries on
busi ness and deals in trade and inmport of foreign liquor including |Indian made
foreign liquors and al so hol der of |icence issued under the provisions of the
Prohibition Act and the Rul es made under the Rules of 1963 and 1964. The
wit petitioner contended before the Hi gh Court that Section 58A of the
Prohi biti on Act does not enpower the respondents to-inpose the fees with
retrospective effect and that the demand made in the year 1982 for the period
commencing from 1974 onwards is unreasonabl e and, therefore, the denand
noti ce shoul d be struck down on the ground of unreasonableness. The
judgrment in the case of Ms Anabeshahi Wne and Distilleries Pvt. Ltd.
(supra) was cited before the Division Bench. The judgnent rendered by the
| earned single Judge in WP. No. 631/1982 (Maneckjee Mjshedjee vs. The
State of Maharashtra & Ors.) raising an identical contention was also cited.
Pendse J., by his judgment, turned down the contention and held that what is
required by the State CGovernnent under Section 58A of the Prohibition Act is
the fees for the service rendered and not the tax and that the said section
enabl es the State Governnent to appoint staff under whose supervision the
i mportation or storage of liquor will be carried out and the cost of such staff
can be recovered fromthe inporter. The | earned single Judge al so held that
the mere fact that the charges are recovered after passage of time would not
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make recovery defective or without authority. The contention that the
recovery was nade with retrospective effect was turned down by hol di ng that
the liability to pay charges was undertaken and what is being recovered is
only the difference in rates of charges and the liability and the quantum are
two different concepts and the liability is not inmposed with retrospective
ef f ect

but merely rates are revised with retrospective effect. The |earned Judges of
the Division Bench affirned the view taken by the | earned single Judge as
correct and upheld the sane. On the facts and circunstances of the case,

the Bench was not inclined to hold that the demand suffers from

unr easonabl e del ay and, therefore, must be struck down and the denand

does not suffer fromany infirmty.

In the case of Mdhan Meakin (supra) which was deci ded on 8.9.1992,
the State of Maharashtra was seeking to recover supervision charges under
Section 58A of the Prohibition Act with retrospective effect. It was contended
that the demand for supervision charges was bad in law. Before the Ful
Bench, the judgnent of the |earned single Judge (Pendse,J.) of the Bonbay
H gh Court who negatived the contentions of the petitioners by his judgnment
dated 19.6.1986 and the judgnent of ‘the Division Bench of the Bonbay Hi gh
Court in J.E. Bilinmoria s case (supra) was also cited. The Division Bench
whi ch decided Bilinoria s case (supra) did not agree with the decision of
Pendse, J. which was brought-to its notice and decided the issue in favour of
the respondent-Distillery before it. The issue relating to "retrospective"
supervi sion charges again canme up for consideration before the Division
Bench of the Bonbay Hi gh Court consisting of Pendse and Da Silva,JJ. in the
case of CGustad Mayur lrani (supra).

It seems that the judgment of the Division Bench of the Hi gh Court of
Bonbay, Nagpur Bench was not brought to the notice of the Division Bench
of the Bonbay Hi gh Court. The Division Bench of Bonbay H gh Court
foll owed the judgnent of Pendse,J., referred to earlier, and decided the issue
of supervision charges agai nst the petitioners by its judgrment dated
12.9.1990. There are, thus, two conflicting judgnents of the two Division
Benches of the High Court of Bombay on the question of supervision charges.
When the matter came up for hearing before another Division Bench, the
Di vi sion Bench referred the matter to the Full Bench as there was a conflict of
deci sions of two Division Benches of the said Court.

In the instant case, we are concerned with regard to Section 58A of
the Prohibition Act. Before the Full Bench, the Distillery-Mhan Meakin
contended that there is no provision under the Prohibition Act or under any of
the Rules for recovery of supervision charges retrospectively and that under
Condition No.3, they are required to pay the cost of the staff appointed at the
i censed prem ses in advance at the begi nning of ‘each quarter, which they
have done and, therefore, they cannot now be asked to pay increased
charges with retrospective effect from5.5.1970. The petitioners, in respect of
their contentions, relied on a decision of this Court in the case of I|ncone-tax
Oficer vs. M C. Ponnoose reported in AIR 1970 SC 385 wherein this Court
has observed that while it is open to a sovereign Legislature to enact laws
whi ch have retrospective operation, the Courts will not ascribe retrospectively
to new | aws unl ess by express words or necessary inplication, it appears that
such was the intention of the Legislature. Speaking for the Bench, Ms.
Suj ata Manohar,J., as she then was, has observed that the ratio of the said
j udgrment has no application to the facts of the case before them and that
Condition No. 3 of the licence requires the petitioners to pay such amunt of
costs as determined by the respondents in advance before the begi nning of
every quarter and that this condition is nerely for adm nistrative convenience.
It does not prevent the State CGovernment from recovering the cost of such
staff subsequently, especially when both Section 58A of the Prohibition Act as
well as Rule 7 do not prescribe any tinme limt within which such cost has to be
recovered. The Full Bench further held that the demand for additiona
charges has been nmade by the State Governnent fromthe petitioners when
the charges increased and hence the increased charges whi ch have been
demanded fromthe petitioners are from5.5.1970 and that under Section 58A
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of the Prohibition Act and the relevant Rules, there is a clear existing
statutory

liability on the licensees to pay the cost of the supervisory staff and there is
no change in the statutory liability. The Full Bench also held that the

Di vi si on

Bench at Nagpur in the case of J.E. Bilinmoria (supra) is not right when it

says that the cost of the staff which is required to be paid under Section 58A
of the Prohibition Act has a reference only to the cost of the staff as
obt ai ni ng

for the period during which the goods are stored in the bonded warehouse.

Addi ng further, the Full Bench has observed that the cost is
undoubtedly of the staff who is deployed at the bonded warehouse. But
Section 58A of the Prohibition Act does not prescribe any date or period
during which such cost should have accrued. |[|f such costs arise at a |later
date by reason of a retrospective revision in the pay scales of the staff so
depl oyed, the petitioners are bound to pay such revised cost in view of the
cl ear provisions of Section 58A of the Prohibition Act. The claim therefore,
of
the petitioners that they are not |liable to pay the additional charges sought to
be collected fromthemunder the circular of 9.2.1979 nust be rejected.

The Full Bench of the Bonbay Hi gh Court overruled the judgnment in
J.E. Bilinoria s case (supra) and approved the judgnment in Gustad Mayur
Irani’s case (supra) by Pendse and Da Silva, JJ.

We nmay now refer to the judgnent dated 24.2.1994 of the |earned
singl e Judge of the Bonbay H gh Court, Nagpur Bench in WP.(C)No.
2718/ 1991 etc. filed by Ms Vidarbha Wne Traders & Os. The conmon
guestion involved in these wit petitions is regarding the power of the State
Government to recover the supervision charges with retrospective effect.
Bef ore the | earned single Judge, the decisions in J.E Bilinoria s case,
Gustad Mayur lrani’s case and the Full Bench decision in Mhan Meakin's
case were cited. The |learned single Judge held that since the Full Bench has
now answered the issue and held that J'E. Bilinoria s case (supra) was not
correctly decided, the State Government is entitled to recover the supervision
charges retrospectively. In that view of the matter, the | earned single Judge
di smissed the wit petitions. Agai nst the said decision, S.L.P.(C)No/1994
(CC 26531) was filed in this Court.  This Court, -upon hearing the counse
appearing on either side, condoned the delay and di sn ssed the special |eave
petition on 5.9.1994. The very sane question was raised before this Court in
t he above special |eave petition as to whether the State Governnment is
enpowered to collect differential supervision charges with retrospective effect
under Section 58A of the Prohibition Act. Before this Court, the judgnents in
J.E. Bilinoria (supra), Mc Dowell and I.T.O. vs. 1.C M Ponnoose were
cited. It was submitted before this Court, by the appell ant-Conpany, that the
i mpugned judgnent of the Division Bench runs counter to an earlier judgnent
of the Division Bench of the sanme Hi gh Court on the sane point and that
another Division Bench in J.E Bilinoria s case (supra) has quashed the
simlar demand of differential supervision charges retrospectively and,
therefore, the judgnent under appeal ignoring the earlier judgment of the
Di vi sion Bench on the same point cannot be sustained. | This Court has al so
noticed that the judgnent in Bilinmoria s case (supra) was not ‘chall enged by
the Revenue as per the information passed on by the | earned counse
appearing for the respondents. W have already noticed that thi's judgnment
was rendered by this Court in Polychenis case (supra) on 4.8.1998.
Unfortunately, the judgnent rendered in Gustad Mayur lrani’'s case (supra),
Mohan Meakin’s case(supra) and the order passed by this Court in
S L.P.(C/94 (CC 26531) filed by Vidarbha Wne Traders di sm ssing
the special |eave petition were not cited. This Court observed as follows:
"As observed in (I.T.0O vs. |I.MC. Poonnoose), it is open to a sovereign
| egi slature to enact | aws which have retrospective operation. Even when
Par | i ament enacts retrospective laws, such |aws are no doubt prine facie
of questionable policy, and contrary to the general principle that |egislation
by which the conduct of mankind is to be regul ated ought, when
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i ntroduced for the first tinme, to deal with future acts, and ought not to
change the character of past transactions carried on upon the faith of the
then existing law. The Courts will not, therefore, ascribe retrospectivity to
new | aws affecting rights unless by express words or necessary

inmplication, it appears that such was the intention of the legislature. Here,
it does not appear to us that Section 58A of the Bonmbay Prohibition Act
permtted the Government retrospectively to raise the quantum of costs,

nor is there any warrant to infer that there was del egation to the rule-
maki ng authority to charge the anobunt of costs on the basis of the events

whi ch coul d not have been anticipated at the tine the costs were

assessed. "

This Court further, in paragraph 8, held as follows:

"On a scrutiny of these two Division Bench judgnments, the view taken in
J.E. Billinoria case commends to us and we are of the view that the
reasoni ngs given therein are well founded. W are, therefore, of the view
that the inpugned denmand of differential supervision charges
retrospectively cannot be sustained and accordingly the judgnent under
appeal is set asideand Wit Petition No. 1672 of 1983 filed by the
Conpany stands allowed. The question posed at the beginning is

answered in the negative."

We may al so be benefitted by the decision rendered by a Bench of
three Judges of this Court in State Bank of Haryana & Ors. Vs. Jage Ram &
Os. reported in (1980) 3 SCC 599. 1In this case, the Excise and Taxation
Conmi ssi oner, Haryana announced, by publication of a notice, that excise
auctions for the financial year 1967-69 will be held on 27.3.1967 and that the
terns and conditions'in regard to the auction of retail vends of country spirits
were set out in a panphlet issued along with the notice and in the auction
held for the retail vend, the respondents offered the highest bid for a quota of
62,100 proof litres for which they became 1iabl e, under Condition 14(iii) of the
auction, to pay an anount calculated at the rate of Rs.17.60 per litre. On the
bi d bei ng knocked in their favour, the respondents deposited 1/24th of the tota
amount payabl e by them by way of security for the due performance of the
terns of the auction, as required by condition 15(i) of the auction and Rule
36(22-A) of the Punjab Liquor Licence Rules, 1956 as anended. |In this case,
after accepting the terns and conditions in regard to the auction of retai
vends of country spirit, the licensee failed to conply with the conditions of
t he
contract. The said Rules required the licensee to pay an anpbunt by way of
charge divided in equal instalnents in.a year and on default in paynment of
any instalnment, the State was justified in re-auctioning and recovering the
resulting loss, if any, fromthe defaulter. This was the question in the
appeal
This Court held as follows:
"Those who offer their bids voluntarily in auctions do so with a ful
know edge of the terns and conditions attaching to the auctions and they
cannot be permitted to wiggle out of the contractual obligations arising
out of the acceptance of their bids. The occurrence of a conmmercia
difficulty, inconvenience or hardship in the performance of those
conditions, like the sale of liquor being less in sumrer than in w nter, can
provide no justification for not conplying with the terns of the contract
whi ch they had accepted with open eyes. Such vendees, therefore,
cannot invoke the wit jurisdiction of the High Court to avoid the
contractual obligations incurred by themvoluntarily.

The anmounts, which are charged to the |icensees who offer their
bids in auction sales of vends are neither tax, nor fee properly so called
whi ch woul d require the existence of a quid pro quo, nor in the nature of
exci se duty, which by reason of the constitutional constraints as to be
primarily a duty on the production or manufacture of goods produced or
manufactured within the country. The true nature of the charge which the
CGovernment levies in such cases is that it is a price which the State
charges as a consideration for parting with its privileges in favour of the
licensee. Such a charge is a normal incident of a trading or business
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transaction. Since rights in regard to the manufacture and sal e of
i ntoxicants are vested in the State, it is opento it to part with those rights
for consideration."

In the background of above deci ded cases, we shall now consider the
case on hand. W have already extracted the rel evant provisions, the Rules,
the Regul ations and the circular letters issued by the State Government. As
per the well-settled rule of interpretation that the words in a provision are to
be given their normal neaning as understood by the common man or by the
trade as well as the wi dest nmeaning unless there is any limtation in that
provision itself. The words "the cost of such staff shall be paid to the State
CGovernment" used in Section 58A of the Prohibition Act, in our view, would
include in their meaning all the costs incurred by the State Governnent for
the purpose of disbursing pay and other allowances to the Governnent
enpl oyees posted for supervision, whether recovered in advance or in due
course the additional anpbunts whi ch become recoverabl e on account of
upward revision of ‘pay scales with retrospective effect, because there is no
[imtation of any kind in Section 58A of the Prohibition Act to the effect that
t he
costs are to be recovered only in advance, and that too only such costs as
coul d be worked out on the date of demand or to the effect that the burden of
addi ti onal amounts on account  of revision of pay scales with retrospective
ef fect should not be recovered fromthe liquor licensee. |In our view, there
exists full power under Section 58A of the Prohibition Act itself to levy and
recover all costs of supervision and, therefore, no limtation can be read into
the power to recover /all costs present, future and past which are/or were
actually incurred by the State Government in view of paynments nade/to be
made to its enpl oyees posted for excise supervision, in spite of provisions of
sub-rule 12 of Rule 17 of the Rules of 1966 and sub-rule 12 of Rule 6 of the
Rul es of 1973.

It was submitted on behalf of the appellants that for adm nistrative
conveni ence only the costs are cal culated and recovered in advance fromthe
i censee and, therefore, sub-rule 12 of Rule 17 of the Rules of 1966 or under
sub-rule 12 of Rule 6 of the Rules of 1973 could not be construed as an
effective representation that no further cost would be recovered when
provi si on under Section 58A of the Prohibition Act i's clearly to the effect that
the licensee has to bear the entire cost of the supervisory staff and,
t herefore,
the question of application of principle of prom ssory estoppel,; as argued by
the | earned counsel for the respondents, would not arise. ~The Full Bench of
t he Bonmbay Hi gh court also ruled accordingly. Further Rule 17(12) of the
Rul es of 1966 and Rule 6(12) of the Rules of 1973 providing for recovery of
supervi sion charges in advance, do not direct that differential anounts are not
to be recovered, if pay scales are revised.- On the other hand, the aforesaid
Rul es are to be read with other provisions giving residuary powers. in both the
sets of Rules viz. Rule 17(43) of the Rules of 1966 and Rule 6(36) of the
Rul es of 1973, which direct that the Iicensee shall conply with all orders
i ssued under the Prohibition Act and Section 11 of the Prohibition Act clearly
provides that the State Government nmay permt business/in |iquor subject to
the manner and to the extent provided by the provisions of this Act or ‘any
Rul es, Regul ations or orders made or in accordance with the terns and
conditions of the licence, permt, pass or authorization granted thereunder

This Court in Assistant Collector Central Excise vs. Nationa
Tobacco Co. reported in AIR 1972 SC 2563 observed that it is a well
established rule of construction that a power to do sonething essential for the
proper and effectual performance of the work which the statute has in
contenpl ati on may be inplied and as there was no express prohibition in the
Central Excises and Salt Act, 1944 and the Rul es thereunder agai nst making
an assessnent by the authorities at any other time, from provisions of Section
4 of the 1944 Act and Rule 10A of the Central Excise Rules an inplied power
to carry out assessnent not specifically provided for could be inferred. It was
observed in paragraph 31 of the aforesaid judgnent, inter alia, that "There is
no express prohibition anywhere agai nst an assessnent at any other tinme in
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the circunstances of a case |like the one before us where no "assessnent",

as it is understood in law, took place at all. On the other hand, Rule 10A
i ndicates that there are residuary powers of nmaking a demand in specia

ci rcunmst ances not foreseen by the framers of the Act and the rul es"

In the case on hand, the |licensees gave an undertaking at the time of
obtaining grant or renewal of the license in the application formitself, both
under the Rules of 1966 and the Rules of 1973, that they woul d abide by al
orders nade under the Prohibition Act and the Rules. Under Rule 17(43) of
the Rules of 1966 and under Rule 6(36) of the Rules of 1973, there are
resi duary powers of making a demand in special circunstances not foreseen
in Rule 17(12) of the Rules of 1966 or Rule 6(12) of the Rules of 1973. It is
seen from Rule 17(43) of the Rules of 1966 that the |licensee shall abide by al
the Rules, Regulations and orders nade fromtine to tinme under the Act. A
simlar provision also exists under Rule 6(36) of the Rules of 1973. The
obj ect of Section 58A of the Prohibition Act and the intention of the
Legi sl ature, in our opinion, could not be anything other than that the entire
cost incurred by the Governnment on account of pay-scales paid to the
Gover nment enpl oyees posted for supervision should be paid by the |icensee
and that thi's cost should not be net fromthe Government exchequer

We have already extracted the rel evant undertaking that the
respondents had givenin the application in FormP.L. A prescribed under the
Rul es of 1966 and application in Form C.L. A prescribed under Rules of 1973.
Apart fromthe undertaki ng under Condition No. 17 of the licence in Form
C.L.A for grant or renewal of licence that the orders made fromtine to tine
under the Act shall be conplied with. ~ Sub-rule 43 of Rule 17 of the Rul es of
1966 and sub-rule 36 of Rule 6 of the Rules of 1973 also prescribed that the
i censee shall abide by the orders made fromto time under the Prohibition Act
and these are the provisions which give residuary powers to the petitioners,
inter alia, direct to pay the supervision charges.

The legal |icensee does not have a fundanmental right to deal in |iquor
under Entry 8, List Il in the Seventh Schedule to the Constitution of India and
t hereby under Sections 49 and 143(2)(u) of the Prohibition Act, the State has
the exclusive right/privilege in respect of potable |iquor and the State, in our
opi nion, can charge any reasonabl e expenses or even consideration for
permtting such activity by grant of |icence and that respondents ought to
conply with all reasonable orders, as undertaken by them while obtaining the
licence. This factor, the H gh Court, has not appreciated. ‘Once the |iquor
i censee has undertaken to abide by all reasonabl e orders under the
Prohibition Act while obtaining the licence, they cannot wiggle out of the
contractual liability voluntarily incurred by them

The order of the High Court is bad in law. The H gh Court, in our view,
has erred in not appreciating the inmpugned demand notice was al'so in the
nature of demandi ng bal ance of the price of the exclusive privil ege which
woul d becore final only on issue of the Notification, order under Article 309,
the bul k of which have al ready been recovered in advance, which privil ege
exclusively vests with the Governnent considering effect of provisions
especially Section 49 and Section 143(2)(u) of the Prohibition Act. In our
opi nion, the establishnment charges demanded are in the nature of price for
parting with the privilege to permt manufacture and sale of liquor, and the
privilege exclusively vests with the Governnent.

We have already noticed the observations made by this Court in the
case of M's Anabeshahi Wne and Distilleries Pvt. Ltd.(supra). In this
context, it is well-settled by catena of decisions of this Court that there is
no
fundanental right to trade in liquor and State can charge consideration for
granting the privilege in respect of potable liquors for raising revenue as
rul ed
in Ms Anabeshahi Wne's judgnent (supra).

As already noticed, the H gh Court has failed to appreciate that the
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judgrment of this Court in Polychem s case(supra) was required to be read
with the decision of the Full Bench of the said Court in Mbohan Meakin's
case(supra) in which the earlier decision in J.E. Bilinoria s case(supra)
was overruled on entirely different reasons than those given in the judgnent
of the Hi gh Court in Gustad Mayur irani’s case(supra), the judgrment dated
24.2.1994 in WP. No. 2718/1991 and Ms. Vidarbha Wne Traders vs. State of
Mahar ashtra and order dated 5.9.1994 of this Court rejecting

S.L. P. (C)No/ 1994(CC 26531) filed by Vidarbha Wne Traders & fifteen

ot her |icensees.

Inspite of the above position including different reasons given in the
Ful | Bench judgnent than those in Gustad Mayur Irani’s case(supra) and in
the rejection of the special |eave petition filed by Vidarbha Wne Traders,
| earned counsel for the respondents is unable to give any reasons for
establishing that the Full Bench decision in the Mohan Meakin's case(supra)
was not correct and the Hi gh Court has al so not given any reasons in the
i mpugned judgnent for disagreeing with the reasons given in the Full Bench
judgrment in the Mohan Meakin’s case(supra).

We _have perused the judgnent in Polychem s case(supra) which
was delivered on the basis of a concession and incorrect information
submitted by the | earned advocate appearing for the State of Mharashtra.
The above facts and the | egal position that the J.E. Bilinoria decision was
overrul ed long back in the Full Bench judgnment in the case of Mhan
Meaki n(supra) and /which Full Bench judgnment was al ready confirnmed by
this Court by order dated 8.9.1994 rejecting the Special Leave Petition
No../ 1994 (CC 26531) filed by Vidarbha Wne Traders and 15 ot her
i censees were not placed for consideration of this Court in the Polychems
case by the State of Mharashtra as woul d be seen fromthe foll ow ng
observation in Polychem s case, inter alia, that "It is comobn ground that
these supervision charges are collected i n advance at the begi nning of each
quarter..W presune that this Division Bench judgenent was not brought
to the notice of the latter Division Bench, otherw se they woul d not have taken
diametrically opposite view without referring the issue to a larger Bench. W
further notice that the judgnent-in J.E. Bilinoria s case was not chall enged
by the Revenue as per the information passed on by M. Nargol kar, |earned
counsel for the respondents.™

It appears that the | earned counsel appearing for the State of
Mahar ashtra had not sought any instruction in the Pol ycheni case(supra)
bef ore maki ng any statenent in respect of J.E-Bilinoria judgnent (supra),
when it was already overrul ed | ong back in the judgment of the Mhan
Meaki n’s case(supra). Therefore, the correct facts and the | egal position, as
submi tted above, could not be placed for consideration of this Court in the
Pol ychem matter. We are, therefore, of the opinion that the judgnent of this
Court in Polychem s case was delivered on the basis of a concession by the
| earned Government advocate when he conceded that supervision charges
are coll ected only in advance, when under the residuary powers under Rule
17(43) of the Rules of 1966 and Rule 6(36) of the Rules of 1973, additiona
amounts were or could be demanded, as al so directly under Section 58A and
Section 114 of the Prohibition Act. |In our opinion, the H gh Court has erred in
not appreciating the subm ssions of the appellants that the judgment in-the
case of Polychem appears to have been delivered on the basis of a
concession/incorrect information and its ratio ought to be applied to the facts
pl aced for consideration and the issues considered and deci ded.

This apart, the Hi gh Court has also not right in rejecting the wit
petition of the respondents at the threshold. The High Court has failed to
noti ce another inportant factor that the statutory provision under Article 309,
nanely, the Notification dated 10.12.1998 and the consequenti a
adm ni strative instructions/orders issued for carrying out the executive
function under Section 58A of the Prohibition Act and Article 162 nanely, the
circular letter dated 30.7.1999 had not been chal |l enged by the respondents
herein and, therefore, they were not entitled to chall enge the denmand notice
whi ch was nmerely a consequential communication. The H gh Court,
therefore, is not right in quashing the denmand notice issued by appell ant
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No. 4, nanely, the Sub-Ilnspector of State Excise, in charge of the

manuf actory of the respondent, wi thout exanm ning the validity of or quashing
the Rules of 1988 and the consequential circular letter dated 30.7.1999

i ssued by appellant No.2, nanely, the Conm ssioner, since the demand

notice was merely a consequential conmunication issued in furtherance of

the Rules of 1998 and the circular letter dated 30.7.1999.

For the aforesaid reasons, we are of the opinion that the inpugned
denmand notice was nothing but final settlenment of accounts comruni cated by
appel l ant No.4, one contracting party to the other contracting party, the
respondents, in terms of the contract executed between them which is
executed at the time of grant/renewal of the licence. The contract is executed
after the licensee gives the undertaking in the application in FormP.L. A
prescri bed under the Rules of 1966 or the licence in FormC. L. A prescribed
under the Rules of 1973, to abide by directions/orders and conplies all other
requi rements and when the application is accepted by the appellants by
grant/renewal of the licence. The respondents/|icensees, therefore, cannot
wriggle out of the contractual obligation of paynent of the entire cost of
supervision regarding which they receive a final account or bill through the
i mpugned 'demand notice and, therefore, the respondents ought to pay the
anount deranded.

As pointed out by Y:V. Chandrachud, C.J., as he then was, what the
respondents agreed to pay was the price of a exclusive privilege which the
State parted with in their favour. They cannot, therefore, avoid their
liability
by contending that the paynent which they were called upon to nmake is truly
in the nature of excise duty and that no such duty can be inposed on |iquor
not lifted or purchased by them -~ The respondents, in our view, nust fail in
their contention both on account of the objection to the maintainability of the
appeal s and on nerits concerning the nature of the paynent which they are
l'iable to make.

For the foregoing reasons, we allow all the appeals and set aside the
i mpugned judgnents. However, there shall be no order as to costs.




