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DORAI SWAMY RAJU & SHI VARAJ V. PATI L

JUDGVENT:

JUDGMENT

Shivaraj V. Patil, J.

This appeal “is filed by the plaintiffs assailing
the judgnent and decree passed by the Hi gh Court in a
second appeal reversing the judgnent and decree of the
first appellate court affirm ng the judgnent -and decree
of the trial court.

The plaintiffs filed suit against the defendants
for possession of shares in the suit properties. The
trial court as well as the first appellate court
concurrently held that the original plaintiff Surtu was
daught er of Basanti, who had inherited the life estate
in the property of her husband Si hnu and his brother
Nai nu; that the parties are governed by custom on which
a widow having life estate in the ancestral property
does not have the right of alienation. In view of
these concurrent findings it was held that the ora
gift made by Basanti in favour of Ram Ditta and Khazan
on 20th February, 1936 in respect of the suit
properties was void and not binding on Surtu. Ram
Ditta and Khazan have been held to be collaterals of
Si hnu within fourth degree, who would have inherited
the suit lands after the death of Basanti, had she died
before coming into force of Hi ndu Succession Act.

Their defence that gift was made by way of surrender or
in accel eration of succession was rejected by thetria
court as well as the first appellate court stating that
the gift was not of entire holding of Basanti as she
had retai ned one-third property for herself and that
the gift cannot be held to be surrender or in

accel eration of succession. The defendants raised
objection that the suit of Surtu was barred under
Punjab Limtation (Custom) Act, 1920 (for brevity 'the
Act’). The trial court recorded a finding that the
suit filed by Surtu was within time and this finding
was affirmed by the learned District Judge in first
appeal relying on Full Bench judgnent of the Hi gh Court
i n Narotam Chand and another vs. Mst. Durga Devi [AIR
1949 East Punjab 109], that the suit of the plaintiff
was governed by general law of limtation under Article
65 of the Limtation Act, 1963 (old Act of 1908)
wherein the period of lintation prescribed is 12 years
for a suit for possession of immovable property from
the date of cause of action that has arisen to Surtu on
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the death of Basanti on 2.9.1968 and not by the Act.
The High Court in the second appeal in the
i mpugned judgnent has recorded, thus: -
"The prelimninary objection of
[imtation that suit of Surtu was barred
under Punjab Limtation (Custom Act,
1920, (hereinafter called as the 'Act’),
is al so deci ded agai nst the appel |l ants-
def endants. Shri Bhupender Gupta,
| ear ned counsel appearing for
appel | ant s- def endants, has not
chal | enged the concurrent findings of
fact arrived at by both the Courts bel ow
that Basanti had inherited life estate
in the property of her husband Sihnu
alias Lehnu as well as his-brother Nainu
whi ch was ancestral in their hands and
she coul'd not alienate the said property
by way of ‘oral gift dated 2.2.1936 under
the customgoverning the parties. Shr
Bhupender CGupta has limted his
chall enge to the findings of both the
Courts bel ow on the point of |aw that
the suit of Surtu was tine barred under
Punjab Limtation (Custon) Act, 1920."

Learned single Judge of the H gh Court allowed the
second appeal holdiing that the suit filed by the
plaintiff was barred by tinme observing that both the
courts bel ow did not correctly appreciate and apply the
af orementi oned Full Bench decision, and set aside the

j udgrment and decree passed in favour of the plaintiff

di smissing the suit as barred by tine. In-these
circunstances the plaintiffs have brought this appea

to this Court.

At the outset it may be stated that the only point
that arise for consideration in this appeal is whether
the suit filed by the plaintiff was barred by tine:

The | earned counsel appearing on either said in
their argunments reiterated the subm ssions that were
made before the H gh Court. Wile the |Iearned counse
for the appellants chall enged the correctness of the
i mpugned judgnent, the | earned counsel for the
respondents supported it. Both the |earned counsel in
support of their contentions relied on the very Ful
Bench af orementi oned deci sion of the H gh Court.

In the light of what is stated above, the question
that arises for consideration is whether the suit filed
by the plaintiffs is barred by time. The answer to this
guesti on depends on whether the suit filed by a
daughter (plaintiff) in the year 1969 chall engi ng the
gi ft made by her nother (after her death in 1968) in
favour of the defendants in the year 1936 as void ab
initiois governed by the provisions of the Act or
Limtation Act, 1963. The facts that are not disputed
or found established are the follow ng.

Di sputed | ands were inherited by Sinhu and Nai nu
fromtheir father. After their death, the said | ands
were inherited by Basanti, w dow of Sinhu (the nother
of the plaintiff). Since there were no reversioners or
coll ateral available, Basanti executed an oral gift of
two-third share in Khata no. 7 and one-fourth share in
Khata no. 8 in favour of Ramditta and Khazan on
20.2.1968. Surtu filed the suit for possession of the
property as sol e successor of Basanti who died on
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2.9.1968 and, therefore, she had inherited entire
estate of Basanti because the gift of 20.2.1936 was
voi d as Basanti had only a life estate with no right of
alienation. Basanti could not alienate the property by
way of oral gift dated 20.2.1936 under prevailing
custom The gift was held illegal and plaintiff Surtu
was the only successor of Basanti after her death.
Def endants are not reversioners in respect of disputed
property and but for the gift they had no right in the
l ands. Findings of fact recorded by the trial court
and the first appellate court were not chall enged
before the High Court. Once the gift was held illega
and void ab initio, the plaintiff being the only person
in |law of succession who would inherit the suit
property from her nother. The trial court as well as
the first appellate court referred to and fully relied
on full bench decision of five Judges in Narotam Chand
and another vs. Mst. Durga Devi [AIR 1949 East Punjab
109] in holding that the suit filed by the plaintiffs
was not barred by tinme as the Act had no application to
the suit filed by the plaintiffs'in the Iight of the
undi sputed or established facts. The H gh Court in the
i mpugned judgnent, as-already noticed above, found
fault with the finding recorded by the courts bel ow on
the question of |imtation observing that the
af orementioned full bench decision was not properly
under st ood and applied. Under these circunstances, it
is necessary to have a closer | ook of the judgnment in
Nar ot am Chand case (supra).

Two questions were referred to a full” bench of
five Judges. They were (1) whether Punjab Act
governs the suits brought by femal e heirs or other
cognate relations to challenge alienations nade by a
wi dow who is in possession of the property of her
husband and who had descended from hi s ancestors, (2)
whet her the property of a maternal grandfather in the
hands of the grandson can be treated ancestral qua his
son and can be regarded as such while it is in the
hands of the daughter; in other words, whether any
property in the hands of a female heir can be regarded
as ancestral imovable property within the neani ng of
the termas usually understood in Customary Law. The
facts of the case were that M. Durga Devi, daughter of
one Kalu challenged two gifts made by her nother in
favour of one Mangtu, daughter’s son of sane Kalu from
his second wife M. Kauri and sought for possession by
filing a suit on 12.4.1943. After the death of her
nother, M. Kauri on 17.8.1942 filed a suit for
recovery of one-half share in the gifted property on
the allegation that her nother had no power to nake the
gift and deprived one of her daughters of the
i nheritance of her father. The suit was resisted by
donees on various pleas one such plea being the suit
was barred by Iimtation. The trial court dismssed
the suit on finding that it was governed by Punjab Act,
the property alienated being ancestral of Kalu. This
deci si on was reversed on appeal by the |earned Single
Judge who took the view that qua the daughter i.e. the
plaintiff in the case, the property could not be held
ancestral as it had not descended to her in the male
l'ine of descent fromthe comon ancestor, so the suit
was decreed in respect of the half of the property in
suit. Against this decision, donee’s son Narotam Chand
and his other M. Kauri preferred a second appeal to
the High Court. In the first instance, the second
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appeal was heard by | earned Single Judge who felt that
the question involved was of considerabl e i nportance
and referred the appeal to a Division Bench. Before
the Division Bench, correctness of the two full bench
deci si ons was chall enged. In those circunstances, the
matter was submitted to Hon' bl e the Chief Justice for
constituting a larger bench for the decision of the
appeal and for an authoritative pronouncenent on the
abovest at ed questi ons.

Havi ng exhaustively considered various factual and
| egal aspects, the full bench answered the two
guestions in para 17 of the judgnment stating thus:-
"17. For the reasons  given above,

I am of the opinion that the decisions
in Lehna v. M. Thakri 32 P.R 1895
(F.B.) and in M. Attar Kaur v. N kkoo,
5 Lah. 356 : (A l.R (11) 1924 Lah 538
(F.B.) should be heldas not |aying down
a correct rule of lLaw, and it should be
hel d t hat property of a materna
grandf at her inthe hands of a daughter
or of a grandson is not ancestral qua
hi s descendants and therefore Act | of
1920 has no application to suits brought
by such persons to/chall enge alienations
by fenale owners. | amfurther of the
opi nion that the scope of Act | of 1920
islimted only to those kinds of suits
whi ch are brought to safeguard rights by
collaterals in respects of ancestral

i movabl e property on the rule | aid down
in Art. 59 of Rattigan's Digest of
Customary Law and that the definition of
"ancestral property" given in

Expl anation 1 of Art. 59 of Rattigan’s
Di gest of Customary Law is the
definition in which that expression is
used in Act | of 1920. It now remains
to consider the decision in Ram Sarup v.
M. Jai Devi, A l.R (33) 1946 Lah 272:
(222 1.C. 162) where it was held that
the word "ancestral property" has not
been defined in Act | of 1920 and in the
absence of any definition, the ordinary
dictionary meaning is to be given to it
and if the rights on the basis of which
the plaintiff was claimng the property
happened to belong to his father, it
woul d be ancestral qua himand woul d,
therefore, cone within the anbit of col
1 of Art. 6. Wth great deference to
the | earned Judge, | am bound to observe
that this decision is not very
intelligible. The facts of the case
were that the plaintiff sued the

| andl ords of a certain tenancy claimng
that as an adopted son under Hi ndu | aw
he was a mal e |ineal descendant of the

| ast occupancy tenant and was entitled
to succeed to the tenancy in view of the
provi sions of S. 59, Punjab Tenancy Act.
On those allegations | fail to

under stand how could Act 1 of 1920 be
made applicable to that suit, the claim
bei ng based under H ndu | aw. Mreover,
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the Act would have no application to
such a suit brought agai nst the

| andl ords of a tenancy under the

provi sions of the Punjab Tenancy Act.
In view of the observati ons made above,
it is not necessary to consider this

decision at any great length. In ny
view, it does not help any of the
contentions raised by M. Puri. It may

be observed that the dictionary neaning
of ancestral immovable property cannot
legitimately be considered in

determ ning the neaning of that termin
a statute which regul ates the period of
[imtation for suits pernmitted by Punjab
custom Under custom the term
“ancestral immovable property’ -has been
understood in the sense in which it has
been defined in explanation 1 to Art. 59
of Rattigan's Di gest of Customary Law
and under-all canons of construction of
statutes it will not be perm ssible to
resort to the dictionary in preference
to this definition. = The-termhas a
technical nmeaning in H'ndu | aw and any
use of the dictionary neaning of the
termin construing statutes dealing with
H ndu | aw subjects w Il be questionable.
The sane is the case where a statute
regulates limtation for suits under
custom'

Dealing with the principle onwhich suits of the
description nentioned in Punjab Act are governed, as
regards limtation, on simlar facts with which were
are concerned in the present case, in para 5 of the
j udgrment, while explaining the neaning of ancestra
property, it is held that the property not being
ancestral qua the plaintiff, the article has no
application.

It is clear fromparas 1 to 5 of the judgment in
Nar ot am Chand (supra) that the Act does not govern
suits brought by female heirs or other cognate
relations to challenge alienations made by a w dow who
is in possession of the property of her husband which
had descended to himfrom his ancestors. Further the
af orementi oned Full Bench deci sion in Narotam Chand
case has been holding the field all along since 1949,
whi ch in our opinion, supports the case of the
plaintiffs fully.

This Court in Raj Narain Pandey and ot hers vs.
Sant Prasad Tewari and others [(1973) 2 SCC 35],
dealing with the decision of long standing in the
matter of interpretation of a local statute has held
that such a decision should not be lightly disturbed.
In para 10 of the said judgnment it is stated, thus: -
“In the matter of the interpretation of
a local statute, the view taken by the
H gh Court over a nunber of years should
normal |y be adhered to and not
di sturbed. A different view would not
only introduce an el enent of uncertainty
and confusion, it would also have the
ef fect of unsettling transactions which
m ght have been entered into on the
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faith of those decisions. The doctrine
of stare decisis can be aptly invoked in
such a situation. As observed by Lord
Evershed MR in the case of Brownsea
Haven Properties v. Poole Corpn. [1958
Ch 574 (CA)], there is well established
authority for the view that a decision
of long-standing on the basis of which
many persons will in the course of time
have arranged their affairs should not
lightly be disturbed by a superior court
not strictly bound itself by the
decision."

Again, to the sane effect, in the judgnment of this
Court in Jagdish Lal vs. Parna Nand [JT 2000 (3) SC
580], in para 18 it is observed that "where |ocal |aws
provide a specific prohibition in respect of the use of
the prem ses under the Rent Legislation and that

provi sion _has been interpreted in a particular manner
by the High Court consistently, it would not be proper
to disturb the course of decisions by interpreting that
provision differently™.

We do not find any good ground or a valid reason
to differ with the /conclusions arrived at in the Ful
Bench deci si on af orenenti oned on the two questions.

The anal ysis made on facts and the | egal position
expl ai ned in the aforenmentioned full bench judgnent,
having regard to custom prevailing then and | egislative
hi story and background of the Act, in our view, fully
support the case of the plaintiffs-appellants to hold
that the suit was not barred by tine as the Act did not
apply. It was the Limtation Act, 1963 that is
applicable as held by the trial court aswell as the
first appellate court. Under these circunstances, the
i mpugned judgnment and decree cannot be sustai ned.
Consequently, the sane are set aside. The judgnent and
decree passed by the trial court ‘as affirned by the
first appellate court stand restored. The appeal is

al  owed accordingly. No costs.




