http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
VOLTAS LI M TED

Vs.

RESPONDENT:
I TS WORKMEN

DATE OF JUDGVENT:
09/ 12/ 1960

BENCH

WANCHOO, K. N.

BENCH

WANCHOO, K. N.
GAJENDRAGADKAR, P. B.
GUPTA, K. C. DAS

Cl TATI ON
1961 AIR 941 1961 SCR (3) 167
Cl TATOR | NFO -
D 1962 SC1258 (2, 3)
D 1968 SC 963 (41)
R 1973 SC2394 (14)
ACT:
I ndustrial Dispute-Bonus-Contributionto Political fund, if

can be deducted fromgross profit-Extraneous = income-Nature
of -- Sal esnen and apprentices, if entitled to bonus.

HEADNOTE

The question in this appeal was whether the Tribunal was
wong in not allowing the amount paid to a political @ fund
which was permissible as an item of expense '‘and for
disallowing the claimfor deduction of certain amounts as
ext raneous inconme and whether the sal esmen and apprentices
were entitled to bonus.

168

Hel d, that though the |aw or the rul es of the conpany per-
mtted the enployer to pay anpbunts as donations to political
funds, it was not a proper expense to be deducted when
worki ng out the available surplus in the light of the  Ful
Bench forml a.

Held, further, that neither the profits from transactions
whi ch were carried out in the normal course of business, nor
the conmi ssion earned on transactions entered directly 'wth
foreign manufacturers, where the worknmen had serviced the
goods and did ot her work which brought such business to the
enpl oyer, could be allowed as extraneous i ncorme.

Hel d, also that the sal esnen who were given conmm ssion on
sales had already taken a share in the profits of the
conpany on a fair basis and there was no justification for
granting them further bonus out of the avail able surplus of
profits.

That the apprentices hardly contributed to the profits of
the conpany. Thus they were not entitled to any bonus.

The Associated Cenent Conpanies Ltd. v. Their Worknen,
[1959] S.C R 925 and The Tata Gl MIls Co. Ltd. v. |Its
Worknmen and Ors., [1960] 1 S.C R 1, applied.
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JUDGVENT:
ClVIL APPELLATE, JURI SDICTION. Civil Appeals Nos. 153 and
154 of 1960.
Appeals by special I|eave fromthe Award dated February
5,1959, of the Industrial Tribunal, Bonmbay, in Reference
(I.T.) No. 212 of 1958.
S.D. Vinmdalal, S. N. Andley and J. B. Dadachanji, for
the appellant in C. A No. 153/60 and Respondent in C A No.
154/ 60.
M C. Setalvad, Attorney-Ceneral for India and Janardan
Sharma, for the respondents in C A No. 153/ 60 and
Appel lants in C. A No. 154/60.
1960. Decenmber 9. The Judgnent of the Court was delivered
by
WANCHOO, J.-The only question raised in these two appeal s by
special |eave is about the quantum of bonus to be paid to
the worknen (hereinafter called the respondents) by Voltas
Limted (hereinafter called the appellant) for the financia
year 1956-57. ~ The di spute between the parties was referred
to the adjudication of the industrial tribunal Bomrbay. The
appel l ant, it appears, had already paid 4 1/2 nonths’ basic
wages as bonus for the relevant year but the respondents
claimed it at the rate of six nonths’ basic wages subject to
the m ninum of Rs. 250 per enpl oyee.
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The tribunal went into the figures and after mmking the
rel evant calculations came to the  conclusion that the
avai l abl e surplus ' worked out according to the Full-Bench
formula justified the grant of bonus equal to five nonths’
basic salary; it therefore ordered payment of this anmount
excluding the anount already paid. The appellant. in its
appeal clainms that the tribunal should have all owed ' nothing
nore than what the appellant had already paid; t he
respondents in their appeal on the other hand claim that
they shoul d have been all owed six nonths’ bonus.
The principles on which bonus hasto be calculated have
al ready been decided by this Court in the Associated Cenent
Conpanies Ltd. v. Their Wrknmen (1) and the only  question
that arises for our consideration is whether the tribunal in
making its cal cul ations has acted in accordance wi th those
principl es. This leads us to the consideration of various
points raised on behalf of the parties to show that the
tribunal had not acted in all particulars in accordance w th
the decision in the Associ ated Cenent Conpani es’ case (1).
W shall first take the points raised on behalf of the
appel lant. The first point raised is that the tribunal was
wong in not allowing a sumof rupees one lac paid as
contribution to political fund as an item of expense. It is
urged that this is a permssible item of expense and
therefore the tribunal should not have added it ~back in
arriving at the gross profits. W are of opinionthat the
tribunal was right in not allowing this anmount as
expendi t ure. In effect this payment is no different from
any amount given in charity by an enpl oyer, and though  such
payment may be justified in the sense that it may not  be
against the Articles of Association of a conmpany it is
nonet hel ess an expense which need not be incurred for the
busi ness of the conpany. Besides, though in this particular
case the donation considering the circunstances of the case
was not nuch, it is possible that perm ssible donations may
be out of all proportion and may thus result in reducing the
avail abl e
(1) [1059] 2 S.C R 925.
22
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surplus fromwhich | ow paid workmen are entitled to bonus.
We are therefore of opinion that though the law or the rules
of the conpany nay permt the appellant to pay such anounts
as donations to political funds, this is not a proper
expense to be deducted when working out the available
surplus in the light of the Full Bench formula. The
tribunal’s decision therefore on this point nust be upheld.
The second contention of the appellant relates to deduction
of what it calls extraneous inconme. This matter has been
considered by this Court in The Tata Gl MIls Co. Ltd. .
Ilte Wirkmen and Qhers (1) and what we have to see is
whet her in accordance with the decision in that case, the
appel l ant’s claim for  deducting certain anmount s as
extraneous income is correct. Learned counsel for the
appel l ant has pressed four itenms in this connection. The
first itemrelates to a sumof Rs. 3.47 lacs. It is said
that this was not theincone of the year and therefore
shoul d ~ not have been taken into account in arriving at the
gross profits.. The exact position with respect to this item
is not ‘clear and in any case |earned counsel for the
appel | ant - _appearing before the tribunal conceded that the
amount could not be deducted fromthe profits. |In view of
that concession we are not prepared to allow the deduction
of this ampunt as extraneous inconme. The second itemis a
sum of Rs. 1.76 lacsin respect of the rebate earned on
i nsurance by the appellant with other conpani es by virtue of
its holding principal agency. Cbviously this is part of the
i nsurance business of the appellant and the work in this
connection is entirely handled by the insurance departnent
of the appellant; as such the tribunal was right in not
allowing this anmobunt as extraneous incone. The third item
is a sumof Rs. 3-33 lacs being gain on foreign exchange
transactions. These transactions are carried on in the
normal course of business of the appellant. As the tribuna
has rightly pointed out, if there had been | oss on these
transactions it would have certainly gone to reduce the
gross profit,% if there is a profit it has to be taken into
account as

(1)[1960] 1 S.C R 1.
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it has arisen out of the normal business of the -appellant.
The tribunal was therefore right in not allowing this anpunt
as extraneous incone. The last itemis a sumof Rs. 9.78
| acs bei ng conmi ssion on transactions by governnent agenci es
and other organisations with nmanufacturers- abroad direct.
It seens that the appellant is the sole agent in India of
certain foreign manufacturers and even when transactions are
made direct with the manufacturers the appellant gets com
m ssion on such transactions. The tribunal has  held /that
though the transactions were nmade direct with the foreign
manuf acturers, the respondents were entitled to ask that the
comm ssion should be taken into account inasnuch ‘as the
respondents serviced the goods and did other work ‘which
br ought such business to the appellant. It seens that there
is no direct evidence whether these particular goods  on
whi ch this conmm ssion was earned were al so serviced free by
the appellant |ike other goods sold by it in India. We
asked ||earned counsel for the parties as to what the exact
position was in the matter of free service to such goods.
The |earned counsel however could not agree as to what was
the exact position. It seens to us that if these goods are
also serviced free or for charges but in the sane way as
ot her goods sold by the appellant in India, the respondents
are entitled to ask that the income from conm ssion on these
goods should be taken into account. As however there is no
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definite evidence on the point we cannot |ay down that such
conmi ssion nust always be taken into account. At the sane
time, so far as this particular year is concerned we have to
take this anpbunt into account as the appellant whose duty it
was to satisfy the tribunal that this was extraneous incone
has failed to place proper evidence as to servicing of these
goods. A claimof this character nust always be proved to
the satisfaction of the tribunal. |In the circunstances we
see no reason to interfere with the order of the tribunal so
far as this part of its order is concerned.

Two ot her points have been urged on behalf of the
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appellant with respect to the interest allowed on capita
and on working capital. The tribunal has allowed the usua
six per cent on capital and four per cent on working
capital. The appellant clained interest at a higher rate in
both cases. We agree with the tribunal that there is no
speci al~ reason ~why -any higher rate of return should be
all owed to the appellant.

This brings us to the objections raised on behalf of the
respondents. ~The nmain objectionis to a sumof Rs. 4.4 |acs
allowed by the tribunal as income-tax, which is said to be
with respect to the previous year. It appears that there is
a difference between the accounting year of the appellant
and the financial 'year. |In the particular year in dispute
there was an increase in the rate of tax which resulted in
extra paynent which had to be paid in this year. 1In these
speci al circumstances, therefore, thetribunal allowed this
amount and we see no reason to disagree.

Next it is urged that the tribunal had all owed a sumof Rs.
4.76 lacs for naking provision for gratuity as  a prior
char ge. This is obviously incorrect, as this Court has
pointed out in the Associated Cenent Conpanies’ case (1)
that no fresh itens of prior charge can be added to the
Ful | -Bench fornmula, though at the time of distribution of
avai l abl e surplus such matters, as provision for gratuity
and debenture redenption fund, m ght be taken into /account.
Thi s di sposes of the objections relating to the accounts.
Two other points have been urged on behalf of t he
respondents. They are with respect to (1) salesnen and (2)
apprentices. The tribunal has excluded these two categories
fromthe award of bonus nade by it. The respondents contend
that they should al so have been included. W are of opinion
that the decision of the tribunal in this behalf is correct.
So far as sal esnen are concerned, the tribunal has exam ned
the relevant decisions of other tribunals and has come to
the conclusion that sal esnmen who are given comm ssion on
sales are not treated on par with other worknen in._  the
matter of bonus. It has also been found that the clerica
wor k done by salesnen is small and incidental to their/ duty
as such; sal esnmen have

(1) [1959] S.C.R 925.
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therefore been held not to be worknen w thin the nmeaning  of
the Industrial D sputes Act. The tribunal has pointed out
that the conm ssion on an average works out at about Rs.
1,000 per nensemin the case of sal esmen and therefore their
total enolunents are quite adequate. Besides, the salesnen
bei ng pai d conmi ssion on sales have already taken a share in
the profits of the appellant on a fair basis and therefore
there is no justification for granting them further bonus
out of the available surplus of profits. As for the
apprentices, the tribunal has held that there is a definite
term of contract between them and the appellant by which
they are excluded fromgetting bonus. Besi des, as the
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appel lant has pointed out, the apprentices are nerely
| ear ni ng their jobs and the appellant has to i ncur

expenditure on their training and they hardly contribute to
the profits of the appellant. The view of the tribuna
therefore with respect to apprentices also is correct.

W now turn to calculation of the available sur pl us
accordi ng to the decision in the Associ at ed Cenent
Conpani es’ case (1). The gross profit found by the tribuna

will stand in view of what we have said wth respect to
various itenms challenged by either party. The chart of
calculation will be as follows:-
in Lacs

Gross profits Rs. 109.97
Less depreciation 3.28
Bal ance 106. 69
Less income-tax @51.15 per cent. 54. 20
Bal ance 52. 49
Less dividend tax, wealth tax etc. 7.50
Bal ance 44.99
Less return-on capital at
6 per cent. 13. 20.
Bal ance 31.79
Less return on working capital at
4 per cent. 1.66
Avai | abl e surpl us 30. 13.
(1) [1959] S.C. R 925.
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Qut of this, the tribunal has allowed five nobnths’ basic
wages as bonus to the respondents which works out at Rs.
16.80 lacs. 1In the circunmstances it cannot be said that the
award of the tribunal is not justified. ~W do not think
that we would be justified in giving anything nore than what
the tribunal has awarded, because the appellant has to
provide for a fund for gratuity, for it is a new  concern
whi ch took over the old enpl oyees of another concern when it
was started and has thus a greater liability  towards
gratuity than otherwi se would be the case. W are therefore
of opinion that the tribunal’s award of five nonths’ / basic
wages as bonus for the year in dispute should -stand. We
therefore dism ss both the appeals. In _the circunmstances we
pass no order as to costs.
Appeal s di sm ssed.




