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Al'l these appeals arise out of a comon judgrment of the
Desi gnhat ed Judge at. Aj mer, Rajasthan, made in TADA Speci a
Case No.8 of 1992. In the said case, the appellants herein al ong
wi th some ot her accused were charged by the Deputy
Superi ntendent of Police, CBI/SIC. II, NewDelhi for offences
under Sections 3(3) and 6 of the Terrorist and Di sruptive
Activities (Prevention) Act, 1987 (hereinafter referred to as ’'the
TADA Act’), Section 120-B I PC, and Sections 5 and 6 of the
Expol si ve Substances Act and Section 9B and 9C of the
Expl osi ves Act. After trial the Designated Court held the
appel l ants guilty of offences punishabl e under Section 120B
| PC, Sections 3(3) and 6(1) of the TADA, Section 5 of the
Expl osi ve Substances Act read with Section 120B of the IPC
and Section 6 of the Explosive Substances Act. Learned Judge
also held A-5 guilty of offences punishabl e under Sections 9-B
(i)(b) and 9-C of the Expl osives Act. Based on the said
convi ction, he inposed a sentence of 5 years’ Rl witha fine of
Rs. 1,000 on each count, on these appellants, and in default in
the paynment of fine, to undergo a further Rl for 6 nonths on
each count, on each of them He also sentenced the appellants
for of fences punishabl e under Section 3(3) and 6(1) of the
TADA and i nposed a sentence of 5 years’ Rl with a fine of
Rs. 1,000 on each of them in default to undergo RI for 6
nonths. He further sentenced the appellants for an of fence
puni shabl e under section 5 of the Expl osive Substances Act
read with section 120B I PC, and Section 6 of the Explosive
Subst ances Act and inposed a sentence of 5 years’ R with a
fine of Rs.500/- on each count on each of them in default to
undergo RI for 3 nonths. Nextly, he held A-5 guilty of offences
puni shabl e under Sections 9-B(i)(b) and 9-C of the Expl osives
Act, 1884 and sentenced himto undergo RI for 2 years with a
fine of Rs.500/-; in default to undergo further Rl for 3 nonths.
He directed all the substantive sentences to run concurrently.

Prosecution case involving these appellants, stated
briefly, is as follows :

On 20.12.1990, a Police party headed by Sukhpal Singh
PW9, Inspector, Narcotics Control Bureau, Bhilwara




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

21

(Raj asthan) intercepted Truck No. PAT 1933 at COctroi Post

No. 2, Bhilwara at about 10.30 a.m The truck was | oaded with
bananas and there were 3 occupants in the truck. They were
Beant Singh, A-7; Jagjeet Singh, A-8; and Sul akshan Si ngh, A-
9. On a search of the truck, PW9 and his party found 1.25 kg.
of opium and one briefcase containing 8 bundl es of detonators.
Said PW9 sent a witten report to SHO PS Sadar, Bhilwara,
who along with his staff reached the spot and conducted further
search of the said truck. Said SHO, Satya Narayan, PW12

found one "ENCOR' briefcase which had 8 bundl es of electric
detonators, and hidden with the | oad of bananas, he al so found
13 cartons of gelatine and 2 bags of cal ciumamopnia nitrate.
On each carton "Nobl e Explochem Ltd. 595/2, Griprt Nagpur
Nobl e Brand C ass-111, Division-1, CAT.ZZ" was witten in
Engl i sh. On opening the cartons, the officers found 200
gelatines in each of the carton. On questioning the three
occupants of the said truck, namely, A-7 to A9, told the

i nvestigating officers that they had no |icence to possess these
expl osives. Thus onthe ground that these accused persons had
conmitted an of fence under Section 9-B of the Expl osives Act,
Sections 4 and 5 of the Expl osive Substances Act and Section
286 of the IPC, they were arrested. The Investigating Oficer
PW 12, took out the sanples of gelatine fromeach carton and

el ectric detonators fromeach bundle, as also 1 kg. of Cal cium
Ammonia Nitrate fromeach of the bags which were seized, for
the purpose of chemi cal exam nation. A case under section 8/18
of the N.D.P.S. Act was al so regi stered against the said 3
accused persons for possessing 1.25 kg. of opium The
Investigating Oficer also seized the truck and regi stered an FIR
agai nst these accused persons. 1t is seen fromthe records that
during the course of investigation, Section 6 of the TADA was
al so i nvoked as agai nst these accused.

The M nistry of Personnel, Govt. of India, under a
notification dated 1.2.1991 and after obtaining the consent of
the State of Rajasthan handed over the investigation to the CB
whi ch continued the further investigation. Based on'the
i nfornmati on received by the CBI and on further investigation, it
was found that in the nmonth of June, 1990, Madha Si ngh, A-10
along with Sukhwant Singh A-4, Kulwant Singh-A-3, Gyani
Pratap Singh A-1 and Didar Singh A-2 had entered into a
crimnal conspiracy to procure explosives from Maharashtra
and to transport the same to Punjab to indulge in terrorist
activities. On further investigation, based on this information, it
was found that Beant Singh A7, Jagjit Singh A-8and
Sul akshan Singh A-9, the persons who were found in the truck
sei zed earlier, along with Ismail Bhai A-6, Janeel” Ahned A-5,

D nesh Kumar A-11 and A. Srinivas A-12 had also joined in

the said conspiracy. Further case of the prosecution is'that in
the nonths of May-June, 1990, A-1 sumopned A-2 in the

presence of A-10 and asked A-2 to arrange 2 cartons of gel atine
and 100 detonators which A-2 arranged and supplied the sane

to A-1, A-4 and A-10 at Dunlop Hotel, Latoor Road, Nanded.

It is also the case of the prosecution that simlar
procurenent of explosives was also made in the nonth of July,
1990 by accused A-1 to A-4 fromone Dinesh Kumar of Ms.

Sushil Explosives. Since this transaction is not relevant for the
pur pose of these appeals, we need not dilate on the facts of this
transaction any further.

The prosecution further states that in the nonth of
Oct ober, 1990, A-2 net A-1 at Nanded and asked himto
arrange for a further quantity of 2 1/2 quintals of gelatine and
400 detonators and two bags of Calcium Anmmonia Nitrate. It is
pursuant to this demand, A-2 nmet Janeel Ahnmed A-5 at
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Nanded and asked himfor the said quantity of gelatine,
detonators and Cal cium Ammonia Nitrate. It is stated that A5
knowi ng well that these explosives were neant for use by the
mlitants of Punjab, agreed to supply the sane for an enhanced
sum of Rs. 1,000 per carton of gelatine even though the
prevailing market price was just Rs.650/- as also two bags of
Ammonia Nitrate.

Prosecution further alleges that these expl osives were
delivered to A-2 by father of A-5 viz. Ismail Bhai A-6 which
expl osives were taken to Nanded by A-2 in the Maruti Van of
PW1 Sanjay Gaware on 12.12.1990 and was stored in a Khol
rented by A-2 at Usman Road, Nanded. Prosecution further

says that on receipt of these explosives, A2 informed A-1
about the sane.

On 14.12.1990 at about 10/11 a.m A-2 was informed by
A-1 and A-4 that atruck | oaded with oil-seed cakes had cone
from Punjab for carrying the explosives back to Punjab. On
recei pt of the saidinformation, A-2 arranged for a Maruti
Gypsy No.BLL-4750 and went to his Kholi at Nanded and
col l ected the expl osi ves and proceeded to the place where the
said truck was parked and the expl osives were transferred to the
said truck by A-7 to A-9 who had brought the truck from
Punj ab. The said truck was then driven to Ml egaon where a
consi gnnent of bananas was | oaded in the truck to be
transported to Anritsar and the said truck left for Bhusawal
where sone nore bananas were | oaded and on 18.12.1990 the
sai d truck proceeded further towards Punjab. On the way at
Mangal war a, Beant Singh A-7 purchased 1.25 kg. of opium It
is during this journey on 22.12.1990 the said truck when it
reached Checkpost No.2 at Bhilwara was intercepted by the
staff of the Narcotics Control Bureau as stated above and the
contraband articles both opium and expl osi ves were seized.

Prosecution contends that the explosives seized fromthe
said truck were exam ned by the CFE.R L., New Del hi as al so
by the Controller of Explosives, Jaipur, who opined that the
sai d expl osives were standard industrial explosives. They also
opi ned that Calcium Ammpnia Nitrate which is a fertilizer can
al so be used as an expl osive when mxed with diesel/fuel oi
whi ch then becomes expl osives of class-I1 as defined in
Schedul e | of Expl osives Rules, 1983. The said authorities also
opi ned that the explosives so seized were nmarked w ththe nane
of Ms. Noble Explosives and al so identified the batch nunber
which was traced to Ms. Asian Expl osives, Akola

During the course of investigation, it was noticed that
M's. Asian Expl osives, Akola of which A-5 was the partner, did
not maintain the record of the transaction of gelatine of the
aforesaid batches in the records of the firm Prosecution also
states that during the course of investigation, Beant Singh A7,
Jagjit Singh A-8 and Sul akshan Singh A-9 nmade vol untary
conf essi onal statements which was recorded by Ram Val | abh
Sharma PW43 on 4.1.1991 which were marked as Ex. P-126,
P- 109 and P-128 respectively wherein these accused adnmitted
their guilt and their respective involvenment in the offence
al | eged agai nst them

The prosecution also alleges that Gyani Pratap Singh A-1
al so made a confessional statenment on 21.2.1991 whi ch was
recorded by PW42, D.R Meena, Superintendent of Police, and
was nmarked as Ex. P-124 during the trial. According to the
prosecution in this confession A-1 voluntarily admitted his
i nvol venment in the charges framed agai nst him
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It is the further case of the prosecution case that on
20.5.1991 Didar Singh A-2 gave a confessional statenent
whi ch was recorded by PW42 and nmarked as Ex. P-126
wherein this accused not only adnitted his persona
i nvol venent in the charges |evell ed against himbut also gave
details of the involvenent of accused A-1 to A-9 in the above
case.

It is to be noted that originally even though there were
many ot her accused they were not sent up for trial by the
i nvestigating agency by showing their names in colum 2 of the
char gesheet because the investigating agency could not find
sufficient material of their involvenent. In regard to sone ot her
accused persons the Desighated Court itself at the stage of
fram ng charges found there was no material to proceed agai nst
the sai d accused hence di scharged t hem

It is also tobe noted at this stage that accused A-7 to A-9
who were found transporting the explosives in the truck, not
only gave confessional statenents as per Ex. P-126, P-109 and
P- 128 respectively al so pleaded guilty at the stage of recording
their pleas, hence, were convicted based on their plea of guilt.
And there is no challenge to their conviction. A-3 and A-4 who
wer e convi cted under the- i npugned judgment have al so chosen
not to chall enge their conviction. Hence, these appeals are by
A-1, A2, A5 and A-6 only. It should be noted herein that A-10
had died during trial hence proceedi ngs agai nst hi mhad abat ed.

The prosecution at the trial exam ned 49 w tnesses and
exhi bited 174 documents. They al so produced 12 articles as
material objects in the case. The accused persons before the
trial court were exam ned under Section 313 C.P.C. and all of
t hem deni ed the prosecution case. A-1 denied his confessiona
statenment and stated that he was asked to sign on a blank paper
and that he did not know Hi ndi. A-2 stated that his confessional
statenment is fabricated and he was asked to sign on a bl ank
paper and he did not know Hindi or English. A-3 to A-6 apart
fromdenying their involvenent, pleaded that they are totally
i nnocent and have been fal sely inplicated.

Def ence exami ned DW 1, Sul akshan Singh who was A-9
in the trial and had pleaded guilty as their w tness and produced
5 docunents in their defence. It is based on the material and
oral evidence available at the trial that the Desi gnhated Court
found the appellants guilty as stated above and sentenced them

Though on behal f of the appellants individually separate
argunents were addressed, they also had a common attack
agai nst the confessional statenent allegedly given by the
accused as per Ex. P-109, P-124, P-126, P-128 and P-129. The
conmon |ine of attack in this regard is that these statenents are
not made at all and/or were incorporated in the blank papers or
their signatures were obtained on pre-prepared statenents by
coercion in | anguage unknown to them They al so contend that
recordi ng of the statenents by the concerned officers was in
contravention of the mandatory requirenents of Section 15 of
the TADA Act as also Rule 15 of the TADA Rules, therefore
the sane cannot be | ooked into. They al so contended that the
conf essional statements even if held to be as adm ssible, they
bei ng weak type of evidence, the same can only be used for
corroboration and not as substantive evidence.

On behalf of the first accused it is further argued that a
careful reading of alleged confessional statenment does not show
any invol verment of this accused in the alleged crimna
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activities and whatever statenment found in the said Ex. P-124
only reflects his innocent act as a Ganthi of a Gurudwara in
providing certain accomopdati on and nedical assistance to the
concerned accused persons, which was done without know ng

the object of the visit of these accused to Nanded and when he
cane to know of their involvement in illegal activities, he had
di ssociated hinself fromthem He submitted that in view of the
non-incul patory nature of Ex. P-124 sane cannot be treated as a
confession. It is also contended de hors Ex. P-124, there is
absolutely no evidence to inplicate this accused.

On behalf of A-2 it is contended that he did not nake the
confessional statement as per Ex. P-126 and his signature was
obt ai ned on a bl ank paper, and that he does not know Hindi or
Engl i sh and knows only Gurnukhi and fromthe manner in
whi ch his signature was obtained on Ex. P-126 it is clear that
the sane was obtai ned on a blank paper therefore his
conf essi onal statement not being voluntary and truthful cannot
be | ooked i nto.

On behalf of A-5 and A-6.it is subnmitted that apart from
their involvenent found inthe alleged confessional statenents
whi ch are neither genuine, voluntary nor truthful there is no
other material against them It is further argued that A-5is a
i censed dealer in explosives and A-2 being in the job of
bl asting rocks was known to himand was purchasing
expl osives from him for the purpose of his professional work
and A-5 had no know edge that the purchases nmade by A-2
were for the purpose of use by terrorists and whatever sal e of
expl osi ves he nmade to A-2, sanme was for the purpose of A-2's
prof essional use and inthe absence of any other acceptable
corroboration of the alleged confession as to the involvenent of
hinmself with the terrorist activities, there could be no conviction
based solely on the confession of a co-accused.

On behalf of A-6 it is contended that apart fromthe
unaccept abl e confession of the co-accused there is no other
mat eri al agai nst hi mwhich involves himin any one of the
of fences alleged and that he is not a partner in the firmwhich
all egedly sold the explosives to the accused. It was al so
contended that A-6 had absolutely no know edge for which
pur pose the purchases were being made to A-2 and he only
followed the instructions of his son A-5 in-delivering the
expl osives to A-2 and that he was over 82 years of age and in
the absence of any definite proof that he had the know edge of
the illegal activities of other accused, he cannot be held guilty.

On behal f of the respondents it was contended that the
deni al of the confessional statement made by the respective
accused are all afterthoughts. There is no illegality in the
recordi ng of the confessions and the Designated Court rightly
relied upon the sanme for basing conviction. It was al so
contended that an overall reading of confession Ex. P-124 of A-
1 along with other evidence |led by the prosecution clearly
shows that the accused has admitted his guilt. Even otherw se
there is the confessional statenent of A-2 which seriously
inmplicates A-1 in the crime which itself is sufficient wthout
any other further material to convict A-1. It is also subnitted
that so far as A-2 is concerned, the very stand taken by himin
313 Cr.P.C. statenent would clearly show that his allegation of
obt ai ni ng signature on a bl ank paper is totally false. The
respondents al so contend that so far as A-5 is concerned his
i nvol venent is established by the fact that there was
uni npeachabl e evi dence that he sold the explosives to A-2 who
did not have the necessary permt to purchase and use the sane.
That apart, there is other evidence to show that he sold these
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expl osives at a price higher than the normal prevailing price
because the expl osives were being sold for the use of terrorists.
It is also pointed out that this accused has not been maintaining
proper accounts of the sales made by himto A-2 which is also
i ndicative of the fact that he is involved in clandestine sales. It
was further argued that the confessional statement of A-2
coupled with other independent evidence clearly inplicates A-5
of his involvenent in the crime. So far as A-6 is concerned it is
contended that though he is not a partner in Ms. Asian
Expl osi ves, there is evidence to show that he was involved in
the business of illegal sale of explosives and as a matter of fact
he had at a point of tine collected noney fromA-2 and
arranged for the delivery of the explosives fromthe magazi ne
of A-5 which was subsequently seized by the Police at
Bhi l wara, therefore, the evidence produced by the prosecution
is sufficient to uphold the conviction awarded by the
Desi gnated Court to this accused al so.

Since the prosecution case in these appeals is primarily
founded on vari ous confessions of the accused invol ving
t hensel ves as well as other co-accused, we will first consider
the argunent of the appellants that, assuming that the
conf essi onal statements have been proved to have been nade in
accordance with law and voluntary and truthful, even then can
such confessions be relied upon solely to base a conviction on
the maker of the confession, and if so, can it al so be used
agai nst a co-accused and if so whether such confession requires
corroboration or not, and if so required whether such
corroboration need be general or should be of ‘all material facts
in the confession. The argunent of |earned counsel in this
regard is that the prosecution should prove the involvenent of
the accused by other evidence first and the confessi on of an
accused can only be used as a corroborative piece of evidence
and not as a substantive piece of evidence, that too against the
maker only. This argunent is basically founded on an
assunption that Sections 25 to 30 of the Evidence Act also
apply to the confessions recorded under section 15 of the
TADA Act. |In support of this argunment, the |earned counse
relies on the line of judgnents of this Court which considered
the scope of sections 25 to 30 of the Evidence Act and the
probative value of such a confession; one of such judgnments i's
Mohd. Khalid v. State of West Bengal (2002 7 SCC 334). The
passage relied upon by the appellants in support of this
contention of theirs in the said judgnent runs thus :

"It is only when the other evidence tendered
agai nst the co-accused points to his guilt
then the confession duly proved coul d be

used agai nst such co-accused if it appears to
affect himas |ending support or assurance to
such other evidence." (enphasis supplied).

We do not think this principle laid down by this Court in
Mohd. Khalid (supra) under section 30 of the Evidence Act
could be applied to confessions recorded under Section 15 of
the TADA Act. Herein it is relevant to note that Section 15 of
the TADA Act by the use of non-obstante clause has made
conf ession recorded under Section 15 adnmi ssible
not hwi t hst andi ng anyt hi ng contained in the |Indian Evi dence
Act or the Code of Crimnal Procedure. It also specifically
provi des that the confession so recorded shall be adm ssible in
the trial of a co-accused for offence commtted and tried in the
same case together with the accused who nakes the confession
Apart fromthe plain | anguage of section 15 whi ch excludes the
application of Section 30 of the Evidence Act, this Court has in
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many judgnments in specific terms held that section 30 of the

Evi dence Act has no role to play when the court considers the

confession of an accused made under Section 15 of the TADA

Act either in regard to hinmself or in regard to his co-accused.
In the case of State v. Nalini & Os. (1999 5 SCC 253)

Justice Quadri in paragraphs 688 and 689 of the report has held

"688. Having excluded the application of
Sections 24 to 30 of the Evidence Act to a
conf ession recorded under Section 15(1) of
the TADA Act, a self-contained schene is

i ncorporated therein for recording the
confession of an accused and its
admissibility in his trial with co-accused,
abettor or conspirator for offences under the
TADA Act or the rules nade thereunder or

any ot her of fence under any other |aw which
can jointly be tried with the offence with
whi ch he is charged at the sane trial. There
is thus no roomto inport the requirenents
of Section 30 of the Evidence Act in Section
15 of the TADA Act.

689. Under Section 15(1) of the
TADA Act the position, in ny view, is
much stronger, for it says,

"a confession made by a person before
a police officer not lLower in rank than a
Superi nt endent of Police and recorded by
such police officer either in witing or on
any mechani cal device |ike cassettes, tapes
or soundtracks from out of which sounds or
i mges can be reproduced, shall be
adm ssible in the trial of such person or co-
accused, abettor or conspirator for an
of fence under this Act or rules nmade
t hereunder, provided that co-accused,
abettor or conspirator is charged and tried in
the sane case together with the accused".

On the | anguage of sub-section (1) of
Section 15, a confession of an accused is
made admi ssi bl e evi dence as agai nst al
those tried jointly with him so it is inplicit
that the sane can be consi dered agai nst al
those tried together. In this view of the
matter also, Section 30 of the Evidence Act
need not be invoked for consideration of
confession of an accused agai nst a co-
accused, abettor or conspirator charged and
tried in the same case along with the
accused. " (enphasis supplied)

Therefore the argunent of |earned counsel that a
confessional statenent of an accused made under Section 15 of
the TADA Act can be used only to corroborate other
substanti ve evi dence produced by the prosecuti on cannot be
accept ed.

The next question for our consideration in this regard
woul d be whet her confession recorded under section 15 of the
TADA Act can be solely relied upon for basing a conviction on
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the nmaker of that confession. Learned counsel for the appellants
have argued that the confessional statenent especially one that
is made to the Police Oficer being a very weak piece of
evidence it is necessary that the court even if it is satisfied that
the confession is made voluntarily and truthfully nust seek
corroboration before it could base a conviction on the maker of
the confession. W are unable to accept this argunent advanced
on behal f of the appellants. The sting 'if any’ in this argunent
is taken away by the wording of Section 15 of the TADA Act.

This Section provides that if an accused person is voluntarily
willing to nmake a confessional statenment section 15 of the

TADA Act, the same can be nmade to an officer not bel ow the

rank of a Superintendent of Police. The Section further provides
that such statenment made to the Police Oficer shall be

admi ssible in evidence. Once the statement is admissible in

evi dence then |ike any other evidence, it is for the court to
consi der whet her such statement-can be relied on solely or with
necessary corroborati on. Therefore, the argunent that as a
matter of ‘rul e such 'statement u/s. 15 of the TADA Act shoul d

not be relied upon w thout corroborati on cannot be accepted.

We have already noticed that this provision of lawis a
departure fromthe provision of Sections 25 to 30 of the

Evi dence Act. As a matter of fact, Section 15 of the TADA Act
oper at es i ndependent” of the Evidence Act and the Code of
Crimnal Procedure/ The validity of this provision has been
uphel d by a Constitution Bench of this Court in Kartar Singh
etc. v. State of Punjab etc. (1994 3 SCC 569). Therefore if the
| egi sl ature had thought it fit that in a given set of facts when an
accused is charged wi th an of fence puni shabl e under the

provi sions of the TADA Act is voluntarily willing to nmake a
confessional statenment and if such statement is made to and
recorded by an officer not bel ow the rank of Superintendent of
Police in a manner provided in that section, the same is

adnmi ssible in evidence, and if the sanme is proved in a court of
law to be voluntary and truthful-in nature, we cannot see why
such a statement should be treated as a weak piece of evidence
requiring corroboration nmerely because the sanme is made to and
recorded by a Police Oficer. Answering a sinilar argunent
raised as to the acceptability of a confession nade to a police
of ficer without the support of any corroborative evidence in‘a
TADA case, this Court in Devender Pal Singh v. State of NCT

of Delhi & Anr. (2002 5 SCC 234) by a nmjority judgnent held

"The presunption that a person acts

honestly applies as nuch in favour of a
police officer as of other persons, and it is
not a judicial approach to distrust and
suspect himw t hout good grounds therefor.
Such an attitude can do neither credit to the
nmagi stracy nor good to the public. It can
only run down the prestige of police

admini stration. See Aher Raja Khim v.

State of Saurashtra (AIR 1956 SC 217)."

Therefore, the argunent of |earned counsel that nerely
because the statenment has been recorded by a Police Oficer the
same should be treated as a weak type of evidence and shoul d
not be accepted without corroboration, cannot be countenanced.

At this stage we may al so notice that the court in a series
of cases has held that the confessional statenment recorded under
Section 15 of the TADA Act if found by the courts to be
truthful and voluntary, the same becones a substantive piece of
evi dence which do not require any corroboration and a
convi ction can be based wi thout there being any such
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corroboration so far as the maker of the confession is
concerned. See D. P. Singh (supra) - (para 33), Jayawant
Dattatraya Suryarao etc. v. State of Maharashtra (2001 10 SCC
109) paras 49 and 60, Lal Singh v. State of CGujarat & Anr.
(2001 3 sSCC 221) and S N Dube v. N.B. Bhoir & Ors. (2000 2
SCC 254). Therefore the argunent that a confessional statenent
bei ng a weak type of evidence nust al ways be corroborated

bef ore basing a conviction, cannot be accepted.

Learned counsel for the appellants then contended that

though section 15 of the TADA Act nmkes confessiona

statenment of an accused adm ssi bl e evidence agai nst the other
accused, still the same cannot be accepted by the courts without
further corroboration on nmaterial facts to base a conviction
agai nst the co-accused. Even this question in our opinion is not
res integra. This Court in-many cases in which confession
recorded under section 15 of the TADA Act has considered the
probative val ue of a confession nmade by one accused invol ving

ot her co-accused. In those judgnments, this Court has laid down
that in view of the fact that section 15(1) clearly indicates that
the intention of Parliament was to make the confession of an
accused substantive evi dence agai nst hinself and the co-

accused and the same can be relied upon to base a conviction
agai nst both. However, while doing so this Court as a measure

of abundant caution has held it prudent to seek genera
corroboration of the confession of a co-accused to base a

convi ction on another co-accused. This Court i n Devender Pa
Singh (supra) by a mjority judgment held

"The Confessional statenent of the accused
can be relied upon for the purpose of

convi ction, and no further corroboration is
necessary if it relates to the accused hinself.
However, as a matter of prudence the court

may | ook for sone corroboration if

confession is to be used against a co-accused
though that will be again within the sphere

of appraisal of evidence."

In State v. Nalini (supra) a 3-Judge Bench of this Court
consi dered this question. Wadhwa, J., in that case held that
what wei ght should be attached to such evidence is a matter in
the discretion of the court, and as a matter of prudence, the
Court may | ook for sonme nore corroboration if confessionis to
be used agai nst a co-accused. Wile Quadri,~J. agreeing with
Wadhwa, J. held that the rule of prudence would require that
the Court shoul d exam ne the same with great care and should
not be relied upon unless it is corroborated by other evidence on
record. Wiile Thomas, J. took a contrary view by hol ding that
whi |l e confession is substantive evidence against its naker it
cannot be used as a substantive evi dence agai nst the other
persons, even if the latter is a co-accused but can be used as a
pi ece of corroborative material to support other substantive
evi dence. Here we notice that the mgjority opinion is that such
confession of one accused can be used as substantive evidence
agai nst anot her accused but court in its discretion should seek
general corroboration to support such confession. |In Bharatbha
@Jim Prenchandbhai v. State of Gujarat (2002 8 SCC 447)
simlar view was taken by this Court holding that a confessiona
statenment of a co-accused is al so substantive evidence agai nst
his co-accused. (see para 19). This Court in S. N Dube's case
(supra) also held that confession recorded under section 15 of
the TADA Act is a substantive piece of evidence and can be
used agai nst a co-accused al so. A contrary view taken by this
Court in Kalpnath Rai v. State (1997 8 SCC 732) was held to be
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no nore a good |aw follow ng the decision of this Court in
Nal i ni’s case (supra) by a subsequent judgnent of this Court in
S. N Dube’'s case (supra). Therefore we notice that the

accepted principle in lawis that a confessional statenent of an
accused recorded under section 15 of the TADA Act is a
substantive piece of evidence even against his co-accused

provi ded the concerned accused are tried together

The requirenent of seeking corroboration while using the
conf essi onal statement of an accused, against his co-accused
has given rise to another argunment on behalf of the appellants
that the said corroboration should be on all material facts
nmentioned in the confessiion and not a nere genera
corroboration. The respondent of course has argued that this is
not the requirenent of law and if at all a corroboration is
required the sane need only be in the nature of a genera
corroboration. Like the other legal issues involved in this case,
we have no difficulty in answering this issue al so because of the
earlier judgnents of this Court - with which we are not only
bound but' are also in respectful agreement. In Lal Singh etc. v.
State of Gujarat & Anr. (2001 3 SCC 221) this Court held that
"when there is confessional statenent it is not necessary for the
prosecution to establish each and every |Iink as confessiona
statement gets corroboration fromthe link which is proved by
the prosecution. In any case, the | aw requires establishnment of
such a degree of probability that a prudent man nmay on its
basis, believe in the existence of the facts in issue."

I n Ravi nder Singh v. State of Mharashtra (2002 9 SCC
55) this Court held that if corroboration isto be required, then it
is sufficient if there is a general corroboration of the inportant
i ncidents and not that the corroborative evidence itself should
be sufficient for conviction. In State of Maharashtra v. Bhar at
Chaganl al Raghani & Ors. (2001 9 SCC 1) it was held that a
requi rement of corroboration even in a retracted confession is
not a rule of law but a rule of prudence, and the genera
corroboration of confessional statenent is sufficient to sustain
convi ction on the basis of such confession. In the'case of Nalin
(supra) we have already noticed that the najority of the Judges
have held that as a matter of prudence Court may | ook for sone
corroboration if confession is to be used against a co-accused
though that will again be within the sphere of appraisal of
evi dence. Justice Quadri in his judgnent has specifically stated
that what is required is only a general corroboration

The above observations of the majority in the case of
Nal i ni (supra) has been accepted in Devender Pal Singh (supra)
wherein the Court agreeing with the majority judgnment in
Nal i ni’s case (supra) held that what is required as corroboration
of a evidence of the co-accused is only a general corroboration
Therefore it has to be held that when a confessional. statenent
recorded under section 15 of the TADA Act is to be used
agai nst a co-accused prudence requires that the court should
| ook for some general corroboration, such corroboration need
not necessarily be on material facts nentioned in the confession
but should be of such nature as to create confidence in the m nd
of the court to rely upon such confession

The next |egal argument of the appellants is that the

conf essi onal statements nust al ways be sent to the CMM or the
CIM as required under Rule 15(5) of the Rules, and the non-
conpliance of the said statutory provision nmakes the
confessions inadmssible. It is true that Rule 15(5) of the TADA
Rul es states that any statenment recorded under Section 15
shoul d be sent forthwith to the Chief Metropolitan Magistrate
or the CIMhaving jurisdiction over the area in which such
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conf essi on has been recorded and such Magistrate shall, in turn
have to forward the recorded confession so received to the

Desi gnated Court which nmay take cogni sance of the offence. A
perusal of the schene of Rule 15 shows that the object of this
Rule is to safeguard the interest of the naker of the confession
by directing the confessional statement to be taken out of the
hands of the Police so that there could be no subsequent

i nterpolation. Rule 15(5) does not ascribe any role to the CW
or the CIMof either perusing the said statement or naking any
endor senent or applying his nmind to these statenments. It nerely
converts the said courts into a post office for further

transm ssion to the concerned designated court, therefore, the
object of the Rule is to see that the statenent recorded under
Section 15 of the Act |eaves the custody of the recorder of the
statement at the earliest so that the statement has a safer
probative value. In our opinion transm ssion of the recorded
conf essi onal statement under Section 15 of the Act to the CWM
or the CIM under Rule 15(5) is only directory and not

mandatory. It has been so held by this Court in Wariyam Singh
& Os. v. State of U P. (1995 6 SCC 458). This judgnent of
Wari yam Singh (supra) was subsequently followed in a | ater
judgnent of this Court in Devender Pal Singh's case (supra).
Learned counsel for the appellants, however, contended that

this Court in the case of Bihari Mnjhi (supra) has held that
non-conpliance of Rule 15(5) would vitiate the probative val ue
of such confessional statenment. W have carefully perused the
sai d judgnents and we do not think this Court in the case of

Bi hari Manj hi (supra) has said that the requirement of Rule 15
of the Rules is in any way nandatory. In the said case, this
Court proceeded on the basis that Rule 15 of ‘the Rules is
directory but on the facts of that case it heldthat it does not
nean that the Investigating Officer is not required to follow the
sai d procedure, that because of the facts of that case the court
hel d that the investigating agency had adopted unjustified

nmet hods. Therefore, there is no substance in the argunment of the
appel lants that in the case of Bihari Manjhi (supra) this Court
had taken a different view than the one taken in Wariyam
Singh’s case (supra). However, in the case of non-conpliance

of such procedure, the concerned court shoul d exani ne 'on facts
of that case whether the delay if any, in sending the

conf essional statement to the concerned Designated Court has
given rise to any doubt as to the genui neness of the confessiona
statenent.

To sumup, our findings in regard to the | egal argunents
addressed in these appeals we find
(1) if the confessional statement is properly recorded
satisfying the mandatory provision of section 15 of
the TADA Act and the Rul es made thereunder, and
if the same is found by the court as havi ng been
made voluntarily and truthful then the said
confession is sufficient to base a conviction on the
maker of the confession.
(ii) Whet her such confession requires corroboration or
not, is a matter for the court considering such
confession on facts of each case.
(iii) In regard to the use of such confession as against a
co-accused, it has to be held that as a matter of
caution, a general corroboration should be sought
for but in cases where the court is satisfied that the
probative val ue of such confession is such that it
does not require corroboration then it nmay base a
conviction on the basis of such confession of the
co-accused w thout corroboration. But this is an
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exception to the general rule of requiring
corroboration when such confession is to be used
agai nst a co-accused.

(iv) The nature of corroboration required both in regard
to the use of confession against the maker as al so
in regard to the use of the same against a co-
accused is of general nature, unless the court
conmes to the conclusion that such corroboration
shoul d be on naterial facts al so because of the
facts of a particular case. The degree of
corroboration so required is that which is
necessary for a prudent man to believe in the

exi stence of facts nentioned in the confessiona
statenment.

(v) The requirement of sub-rule 5 of Rule 15 of the
TADA Rul es whi ch contenpl ates a confessi ona
statenment being sent to the Chief Metropolitan
Magi strate or the Chief Judicial Mgistrate who, in
turn, will have to send the sane to the Designated
Court is 'not mandatory and is only directory.
However, the court considering the case of direct
transm ssion of the confessional statement to the
Desi gnated Court should satisfy itself on facts of
each case whether such direct transm ssion of the
confessional statenent in the facts of the case
creates any doubt as to the genui neness of the said
conf essi onal statenent.

On the basis of the above findings of ours on the |ega
i ssues involved in this case, we wll now consider the probative
val ue of the confessional statenents relied by the prosecution in
this case. W will al so exani ne whether on facts of this case,
the confessions Ex. P-109, P-124, P-126 and P-128 were nade
in accordance with the nmandatory requirement of law, and if so,
whet her they are voluntary and truthful, and if so whether such
conf essions require corroboration or not.

The prosecution has relied on the statenent of Gyan

Pratap Singh, A1, as per Ex. P-124 as a confessional statenent.
The trial court also relying upon the said confession has

convi cted the appellants and others as al so taking note of other
evidence led by the prosecution in this case. The said statenent
of A-1 was recorded on 21.2.1991 by PW42 D. R Meena. On

behal f of the said accused, |earned counsel has argued that the
said confession is not genuine, and is in a |anguage not known
to the said accused, and al so without conplying with the
mandatory requirement of law. It was al so contended that the
said statement is recorded by a Police Oficer involved in the

i nvestigation of the case, therefore, no reliance should be placed
on that statenment. It was further contended that assum ng that
Ex. P-124 is legally recorded, voluntary and truthful even then
the said statenment cannot be used by the prosecution as a

conf essi onal statement since there is no adm ssion of guilt
anywhere in the said docunent involving the maker of the
confession nanely, A-1. It is submtted that the entire docunent
Ex. P-124 is exculpatory in nature, therefore, the question of
treating the said docunment as a confession does not arise. The
further argunment addressed on behalf of this accused is that if
Ex. P-124 is to be excluded from consideration then the
prosecution has not produced any other material whatsoever to
prove the charges agai nst A-1.

A perusal of this statement Ex. P-124, shows that all that
this accused stated is that A-10 Madha Si ngh was the brother-
in-law of his brother, he knew that said Madha Si ngh was
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connected with Babbar Khal sa and had visited himsonetine in
1990 at Nanded with four of his conpanions who are al so

accused in the case and that he provi ded accombpdation to
themin a Gurudwara. He admitted that he knew A-2 and al so

that the said accused worked as a rock blaster. H's further
statenment as per Ex. P-124 is that he cane to know sonetine in
July, 1990 that A-4 was engaged in anti-national activities and
had gone back to Punjab with sone amunition. But he states
specifically that when he came to know about the nefarious
activities of some of these accused persons, he was worried
about them and thereafter, he refused to accomvpdate them

But he admits that he did provide nedical assistance to A-10 as
also to A-4 when they needed the sane even after he cane to
know of the activities of these persons. This accused in his
statement Ex. P-124 further states that when he cane to know

of the seizure of the explosives by the Rajasthan Police, he told
A-2 that he had warned these accused persons not to indulge in
such activities but they did not pay any heed to his words,
therefore, they will have to suffer the consequences. From a
plain reading of Ex. P-124, we find.it difficult to cone to the
concl usion that this document can be treated as a confession of
A-1. The basic ingredient of a confession i.e. adm ssion of guilt
is absent in the contents of this docunment. On the contrary, the
maker of this statement, namely, A-1 specifically excul pates

hi nsel f by stating 'that when he cane to know of the activities
of other accused, he deprecated the sane and di stanced hi nself
fromthem He also states that he had warned t hese accused
persons fromindul ging in such activities and expressed his
feeling that they will have to suffer the consequences of their
illegal acts. This is a clear indication of A-1 excul pating hinself
fromthe crine rather than adnitting any such crinme in the said
statenment. Then again we notice that nowhere in the body of

the statenment this accused admits any prior know edge of the
activities of these accused persons or their object of visiting
Nanded. He generally states that the accused persons visited
hi m at Nanded and sought for accommodati on and since he was

a Ganthi of a Gurudwara there, he provided them

accommodation, therefore, it should be held that a'readi ng of

Ex. P-124 does not in any way inculpate A-1 with the crine

with which he is charged. Question then is can this docunent

be treated as a confession under Section 15 of the TADA Act
which is otherw se an i nadm ssi bl e docunent-

Learned A. S.G, however, contends that this statenment of
A-1 is a self-serving statenment to prove his innocence therefore
this statement should be read al ong with confessional statenent
of A-2 as per Ex. P-126 as also along with other evidence |ed
by the prosecution in the trial which would clearly show that A-
1 had the know edge of the object of the visit of A-10 and ot her
accused persons and took an active part in procuring the
expl osi ves, naking the paynment, providing acconmpdati on
nmedi cal assistance etc. Therefore, |earned counsel submits that
these activities of A-1 which can be deduced from hi s statenent
coupled with other evidence, is suggestive of his guilt,
therefore, his statenent should be read in conjunction with the
ot her evidence led by the prosecution to find out whether Ex. P-
124 is a confession or not.

We do not think we can accept this argunment of |earned
ASG Wil e considering the contents of Ex. P-124 for the
purpose of finding out whether the said statenent anounts to a
confession or not, the docurment in question will have to be
consi dered on the basis of the statement found in itself and
there is no scope for any external material being taken into
consideration to draw an i nference that what the accused stated
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in the so-called confessional statenment could be an admi ssion of
aguilt. As stated above, in the instant case, we are not able to
find any incul patory statement in Ex. P-124 by itself so far as
the maker of the statement, namely, A-1 is concerned and in the
absence of which, in our opinion, this docunent cannot be
construed as a confessional statenent because at this stage we
are not considering the fact whether the prosecution has
established its case against A-1 from other evidence. W are at
this stage only considering whether Ex. P-124 is confession or
not for which we will have to look into the contents of Ex. P-
124 only.

Since we have conme to the conclusion that Ex.P-124 by
itself is not a statement of confession, because of its
excul patory nature, we need not consider the other grounds of
attack nade by the appellant on the nmaki ng of Ex. P-124 or the
al l eged statutory violations in preparing the said docunent.

Be that as it may, learned A.S.G contended that de hors
the aid of Ex.  P-124, A-1 is liable to be convicted on the basis
of the confessional statement of A-2 Ex. P-109. Learned
counsel submits that fromthe statenment of Didar Singh, A2, as
per Ex. P-126, it is crystal clear that A-1 was actively invol ved
in providing accomvpdation to ot her accused persons know ng
fully well the illegal object of their visit to Nanded and in
hel ping themto procure the explosives by recruiting A-2 and
providi ng financial and nmedi cal assistance to the said accused
as also to transport the said explosives to Punjab. Therefore,
fromthe said statenent of A-2 as per Ex. P-126, a conviction is
liable to be based against A-1 even w thout corroboration. He
also submts that if there was any need at all for any
corroboration, the sanme according to himis found in the
confessional statenments of A-7 to A-9 i.e. Ex: P-109, P-128 and
P-129 respectively as also fromthe oral evidence of PW24.

As noticed earlier, so far as A-2's confession is

concerned, it is the confessional statement of a co-accused, and
on facts and circunstances of this case we think it is not safe to
base a conviction on A-1 unless we are able to find sone
corroboration of general nature at |east fromthe other evidence
| ed by the prosecution in this case. Though the learned

Addi tional Solicitor General has contended that there is
sufficient corroboration for the confession of A-2 in the other
evidence |l ed by the prosecution, we are unable to find any such
corroboration in the other evidence | ed by the prosecution to
support the confessional statenent of PW2 as per Ex. P-126.

We are al so unable to find any corroborative piece of evidence
of even general nature in the confessions of other accused
persons to inplicate this accused. Al that the other evidence
produced by the prosecution including the confessions of A-7 to
A-9 shows is that A-1 provided accompdation, financial and

nedi cal help. This by itself will not help the prosecution
because as contended on behalf of A1, there is nomaterial to
show that A-1 had the know edge of the notive of other

accused. No other material on record except Ex. P-126 connects
A-1 with A-5 A-6 or for that matter with other accused in
regard to the procurenment and transport of the expl osives. Thus
what remains is only the confession of A-2, a co-accused,

whi ch as observed by us herei nabove requires corroboration

and having found none even generally, we think it not safe to
base the conviction of A-1 solely on the basis of Ex. P-126.

W will next take up the case of the prosecution as
agai nst Didar Singh, A-2. As stated above, even in regard to the
confessional statenent of Didar Singh, A-2 as per Ex. P-126,
| ear ned counsel appearing for the said appellant has cont ended
that the sane was never nade by the said accused and his
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signature was taken on a bl ank paper and that this accused had
no know edge of Hindi. It is also contended that the fact that he
had signed Ex. P-126 in Gurunukhi, itself shows that he had no
know edge of Hindi. Learned counsel has contended that apart
fromthe above suspicious circunmstance attached to the said
statenment of A-2, the statenent in question was not sent to the
CIM Jaipur as required under Rule 15(5) of the TADA Rul es,
therefore, the sanme being contrary to the statutory requirenent
is inadm ssible in law It is also contended that A-2's signature
is found in the margin of Ex. P-126 which itself shows that the
signature was taken on a bl ank paper

As far as the argument of non-conpliance of Rule 15(5)
of the Rules is concerned, we have held the sane to be
directory and not mandatory. On facts, we notice that even
t hough the confessional “statenent as per Ex. P-126 is not sent
to the CJMor the CVW the sane has reached the Designated
Court without delay, therefore, there is no reason to even
suspect  that the said confession has remained with the Police,
for an unduly 1ong period, so as to suspect the genui neness of
the sane, hence this argunent is rejected.

Learned trial Judge while considering the attack on Ex.

P-126 as to its genuineness and truthful ness in the inpugned
judgrment has held that the allegation that A-2 did not know

Hi ndi, cannot be true. For this purpose he relied upon the

evi dence of D. R Meena, PW42 who recorded the said

confessional statenent of A-2 and noted that ‘the said witness
had specifically stated that he verified and found out that A-2
knew Hi ndi, both to wite as well as to read. He also noted from
the said evidence that the accused first signed the |ast page after
the statenent was read over to himand thereafter in the other
pages, he signed in the margin. This explanation in the evidence
of PW42 as accepted by the learned trial Judge in the absence
of any other material in support of A-2's allegation sounds

pl ausi bl e to us al so.

It is also to be noticed that this accused has taken
contradictory stand in regard to the recording of his
confessional statement. In an application filed before the CIM
he had contended that his signature was taken on-a bl ank paper
while in his Sec. 313 Cr.P.C. statenment before the trial court he
stated that his signature was taken on papers in which statenent
in Hndi was already witten which statenment he had not rmnade.
These two contradictory statenents thensel ves are sufficient to
belie the stand of the accused that the statenment as per Ex. P-
126 was not made by him

We notice fromthe evidence of PW42 and the
endor senents made in Ex. P-126 that PW42 had put all the
required prelimnary questions to this accused to find out the
vol unt ari ness of the statement and satisfied hinmsel f about the
sane. He had al so cautioned this accused as to the
consequences of making such statenent and made it known to
himthat it was not mandatory for himto make such a
statenment. He has al so attached a certificate that he was
satisfied that the said statenent was voluntary as required by
the Act and the Rules. The evidence on record clearly shows
that PW42 even though was in sonme way connected with the
i nvestigation has not shown any extraordinary interest in
recordi ng confessional statenents. In this regard we may notice
that PW42 had al so recorded the confessional statement of A-1
in this case and froma perusal of which we have held that there
is no inculpatory admission of A-1 in that statenent. If really
PW42 was the type of officer who will prepare false
conf essi onal statement he woul d have al so i ndul ged in such
m sconduct in the case of A-1 also. That apart, on behalf of A-2
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no speci al reasons have been pointed out why PW42 shoul d

have indulged in getting a false confessional statenment. This

al so supports the case of the prosecution that the allegation of
fabricated confession is an afterthought. That apart, as it
happens very often it is the conmon defence of a person

maki ng confessional statement to deny the sane or retract from
the sanme subsequently and to allege conpul sion in nmaking such
statenment. In this background, we think the trial court rightly
rejected the attack as to the genui neness of Ex. P-126. W are
al so of the opinion that the contents of Ex. P-126 are truthfu
and sufficient enough to accept the prosecution case as agai nst
A-2 and the same do not require any further corroboration. Be
that as it nay, even otherw se the evidence |led by the
prosecution apart fromthe confessional statement in the form of
oral evidence of PW1 Sanjay Gaware and PW24 G P.S.

Dhal i wal al so establishes the involvement of A-2 in the crine,
therefore, we are in agreenent with the trial court that the
prosecution has established the guilt of A-2 beyond al
reasonabl e doubt .

At _this stage, we may take note of the fact that accused
A-7 to A-9 have al so nade confessional statenments as per EX.
P-109, P-128 and P-129 and based on those statenents, they
have al so pl eaded guilty and have been convicted which
convi ction and sentence have becone final since the sane was
not chal |l enged. The court bel ow has treated the statenents
found in these confessional statenments as corroborative pieces
of evidence to support the confession nmade by A-2. Learned
counsel for the appellants have contended that' a confessiona
statenment of a co-accused cannot be used as a corroborative
pi ece of evidence if the court conmes to the conclusion that the
confession of an accused requires corroboration from ot her
sources to accept the sane. |In other words, the argunment of
| earned counsel for the appellants is that confession of one
accused cannot be used as a corroborative piece of evidence to
support the confession of another accused. Their contention is
that if corroboration is necessary then the sanme shoul d be not
froma confessional statenent of a co-accused but should be
fromother sources. W do not think there is any force in this
argunent. As noticed herei nabove, Section 15 of the TADA
Act has statutorily made the confessional statenent of an
accused as an evidence adm ssi bl e agai nst a co-accused,
therefore, it is futile to contend that if corroboration is
necessary to accept a confessional statenment of an accused, the
sane cannot be found in another confession of a co-accused in
the same trial, unless, of course, the Court on facts and
circunmst ances of a case considers it necessary to seek
corroboration froman i ndependent source. However, if both the
confessions are of such quality that the Court does not consider
it safe to act on such confessions then |ike any other piece of
evi dence the confessions of co-accused cannot be used even for
corroborating anot her confessi on of another accused on the
principle that one doubtful piece of evidence cannot be
corroborated by anot her doubtful piece of evidence. Therefore,
in our opinion, an acceptabl e confession of a co-accused can be
used as a corroborative piece of evidence in a trial under TADA
Act, even to corroborate a confession of another accused in the
sane tri al

On facts of the case, |earned counsel then argued that the
confessional statements of accused A-7 to A-9 as per Ex. P-

109, P-128 & P-129 are not nade in the same trial in which

these appellants were tried. They contend since accused A-7 to
A-9 pleaded guilty, they were convicted by the trial court at the
stage of recording of their pleas, therefore, the trial of those
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accused got separated fromthat of the appellants, hence the
trial leading to the conviction of A-7 to A9 is different from
the trial in which the appellants were tried. This argunent is
based on the proviso to Section 15(3) of the TADA Act.

Lear ned ASG opposing this contention submitted that al

these appellants including A-7 to A-9 were sent up for trial in
one chargesheet, the Designated Court took cogni sance of the

of fence against all these accused together, all charges were
franed by a common order, the recording of pleas was al so

si mul taneous and nore inmportantly, there has been no order
separating the trial of A-7 to A-9 fromthe other accused

persons whi ch includes the appellants herein. Learned counse
relied on Section 229 of the Cr.P.C. to contend that it is not

al ways obligatory on the part of the trial court to convict a
person at the stage of recording of the pleas based on his plea of
guilt and the court has the choice of convicting accused persons
who plead guilty either at the stage of recording of plea or even
at the final stage when the trial in regard to the other accused
persons concl udes. Therefore, the nmere fact that the trial court
chose to convict A-7 to A-9 at the stage of recording pleas
woul d not-anpunt to separating their trial fromthat of the other
accused including the appellants herein unless there was a
separate order to theeffect that the trial of A-7 to A-9 was
separ at ed

Havi ng consi dered t he argunents of |earned counsel for

the parties on this question we find no substance in this

argunent of the appellants. As contended by | earned Additiona
Solicitor Ceneral, there has been no order separating the trial of
A-7 to A-9 fromthat of these appellants and the facts narrated

by learned A.S.G clearly showthat the same trial continued

even after A-7 to A-9 were convicted based ontheir pleas.
Therefore, the argunment of |earned counsel for the appellants
that A-7 to A-9 were not tried in the same trial as the appellants
cannot be count enanced.

In regard to the case of Janmeel Ahned, A-5, 'the
argunent of |earned counsel for the said appellant is that apart
fromthe confession of A-2 there is no material whatsoever to
show that this appellant had any know edge as to the purpose
for which A-2 purchased the explosives. It is argued that A-2
was a regul ar custoner of this appellant and was purchasing the
expl osives for the purpose of his professional work therefore
assum ng that sone of the explosives sold by this accused
person was proved to have been transported to Punjab for use
by the terrorists, there is no nmaterial to establish that this
accused had any know edge that the expl osives were neant for
the use of terrorists, therefore this accused cannot be accused of
either conspiring or abetting any terrorist activities. It was
contended that A-5 is a licensed dealer in explosives therefore it
is in the normal course of his business he had sol d-the
explosives to A-2. It is also contended that there is no materia
to connect the expl osives seized at Bhilwara with the expl osives
sold by this appellant to A-2. It is also contended confession of
A-2 being a confession of a co-accused, the sane should not be
relied upon without corroboration and there being no
corroboration, the appellant is entitled to succeed in this appeal

We have al ready considered the probative value of the
confession of Didar Singh, A-2, nmade as per Ex. P-126 and
have held that the sane is nade voluntarily and the contents are
truthful. W have not accepted the contents of the said
confession as against A-1 not because the contents are not
truthful but because we felt it is prudent to seek sone
corroboration generally in the evidence |led by the prosecution
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to support the contents of the confession of A-2 against his co-
accused (A-1). In this background, if we discuss the confession
of A-2 we find that he has stated that Janeel Ahmed A-5

owned a shop in Akola in the nane of Asian Explosives and in
July, 1989, A-5 met himand said that he woul d provide him

with explosives for his work and requested himto buy

expl osives fromhim It is thereafter Janmeel Ahnmed A-5 and his
servant started delivering the explosives to him It is the further
statement in the said confession that A-5 used to cone to

Nanded once a nmonth to collect the cost of explosives supplied
and would find out the future requirement for the purpose of

such future delivery. A-2 also states in the said statenent that
A-5 was nornally being paid in cash or when required A-5 used

to sell himexplosives on credit basis. It is the further statenent
of A-2 that around 28/29.11.1990 Janeel Ahmed A-5 cane to

hi s house when he told Janeel that terrorists of Punjab required
2 1/2 to 3 Qls. of gelatine and 400 detonators and were ready to
pay a sumof Rs.1,000 per carton, A-5 agreed to sell the said
quantity of explosives but told himthat he did not have ready
stock therefore he will nmake arrangenents for the sanme. It is the
further statenment in Ex. P-126 that on 2/3.12.1990 A-2 nmade a

tel ephonic call from Akola to-tel ephone No. 4878 froma PCO

to A-5 but he could speak only to Ismail Bhai A-6 father of A-

5. He was told by said Ismail that A-5 had told himabout A-2

but he had not received the goods then therefore they were not
able to send the goods to Nanded. It is the further statenent of
A-2 that thereafter on about 9/10.12.1990 he again tel ephoned

to A-5 but again could not talk to himbut Isnmail Bhai A-6 told
hi m certai n goods, detonators and Cal cium Anmonia Nitrate

bags will be sent to A-2 soon and that subsequently the said
goods were delivered and stored in a roomrented by A2 at

Usman Road. Fromthe above confessional statement of A2 it

is seen that A-5 was known to A-2 and was supplying

expl osi ves knowi ng very well that A-2 had no licence for using
the sane. It can al so be noticed that sonetime around

Sept enmber, 1990 on a request being made by A-2 for supply of
certain quantities of gelatine and detonators for use of terrorists
in Punjab, A-5 knowi ng the object of purchase, agreed to

supply the same. It is also to be noticed since it has cone in
evi dence that the prevailing price of gelatine at that point of
time was Rs.650 per carton, A-5 had agreed to accept the

enhanced anmount of Rs. 1,000 per carton which is also

i ndicative of the fact that A-5 knew that these expl osives were
bei ng used for sonme nore serious offences, rather than illega

bl asting of rocks, because the price which he collected fromA-

2 for this supply was nore than the price he used to get from A-
2 for his normal purchase. It is further seen that whenever it
was not possible for A-5 to be present at the time of delivery of
expl osives, he used to instruct his father Ismil Bhai  A-6 to
supply the explosives as agreed by himwith A-2. Wether A-6
actual ly knew about the purpose of the sale is a different natter
which we will consider separately when his case is taken up

but suffice it to notice at this stage that fromthe confession of
A-2 it is established that A-5 knowi ngly that the expl osives wlI
be used by the terrorists of Punjab, supplied explosives to A-2.

The next question for our consideration then will be: has
the prosecuti on adduced any corroborative evidence in support
of the confession of A-2 even generally, to persuade us to
accept that part of the confessional statement which inplicates
A-5. In this process, it is seen that apart fromthe confessiona
statenent there is the evidence of PW1 Sanjay Gaware which
shows that at the time mentioned in the confessional statenent,
he had travelled to the shop of A-5 at Deepak Chowk al ong
with A-2 and he was al so present as stated in the confessiona
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statenment when A-2 gave noney to Isnmail Bhai A-6 as al so

while collecting the explosives fromthe nmagazi ne belonging to
A-5. Evidence of this w tness corroborates the statenent found
in Ex. P-126 to the extent that certain explosives were collected
fromthe magazi ne belonging to A-5 and the costs of the said
expl osives were paid in the shop of A-5 to A-6 though A-5 was
not present at the shop. The agreed price of the explosive of

Rs. 1000 was known to A-6 because he was told so by A-5

therefore this fact corroborates the statement in the confession
of A-2 that Rs. 1,000 per carton was agreed to be paid because
the expl osives were going to be used by the terrorists of Punjab
This apart, PW14 in his evidence stated for the period between
January, 1990 and Decenber, 1990 (the rel evant period) Asian
Expl osi ves of which A-5 was a partner, had not sent their
statenment/returns. This wi tness being Joint Chief Controller of
Expl osi ves was aware of that fact because he had exanined the
regi ster of the firmof A-5. Evidence of PW14 is further
supported by evidence of PW23 K T. Lokhande who was

Control |l er of Explosives at Nagpur at the relevant tinme who has
al so stat'ed that Asian Explosives in its registers had kept the
rel evant colums blank, contrary to the requirenents of |aw
which in the normal course woul d have recorded the batch No.

and date of consignment received by it, which failure also

i ndi cates Asi an Explosives of which A-5 was |In-charge Partner
was conceal ing the /fact of recei pt of explosives and the sale
thereof to prevent the identification of the explosives sold by
himto A-2. This om ssion in the register which pertains to the
date when he sold the explosives to A2 also indicates the guilty
m nd of A-5. Further the evidence of PW30 who had rented 2
rooms to A-2 as al so evidence of PW24 Gurusewak Pritam

Singh (G P.S. Dhaliwal) shows that A-5 was visiting A-2 at the
rel evant point of tine. The fact that the prosecution has
established that A-5 had supplied two bags of Cal ciium

Ammonia Nitrate to A-2 al so supports the prosecution case that
the supply of explosives nade by A-5 to A-2 was not for use by
A-2 in rock blasting because the said Cal cium Ammpbnia Nitrate

is not an expl osive which can be used for the said purpose of
rock blasting as is evident fromthe report of chenical

exam ner.

Fromthe above material we are satisfied that the
prosecution has produced material which could be treated as
evi dence generally corroborating Ex. P-126 which in our
opinion is sufficient to establish the guilt of A-5:.

W now take up the case of A-6, father of A-5. In regard

to this accused person, apart fromthe confessi onof A-2 Didar
Singh as per Ex. P-126 the prosecution relies on the evidence of
PW 1 Sanjay Gaware which according to the prosecution
sufficiently corroborates the confession of A-2. In his

conf essional statement as per Ex. P-126 A-2 has stated that
after he struck a deal with A-5 as to the supply of explosives to
be used by the terrorists in Punjab, he tel ephoned to A-5
sometinme around 2/3.12.1990 but could get only his father

Ismail Bhai (A-6) who told himthat A-5 had told himabout the
supply of explosives but the ready stock was not avail abl e and

the same will be sent to Nanded when it is available. Again on
9/10.12. 1990 when A-2 tel ephoned A-6 told himthat the
expl osives will be sent as soon as possible. Then on 11.12.1990

when he went to the shop of A-5 he found A-6 was sitting there
and when A-2 renmi nded A-6 about the tel ephonic talk A-6 told
himthat A-5 had told himabout the same. The confessiona
statenent at this stage states : "lIsmmil Bhai enquired fromnme as
to whether | amtal king about the same expl osives which are to

be given to the kharkuous of Punjab. On my saying, |Ismail bha
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told ne that Jam| (A-5) had already told himabout this." The
confession then goes on to say that A-6 collected the cost of

expl osives at Rs. 1000 per carton and in total Rs.12,000 for 12
cartons. Thereafter he sent one of the enployees of the firm
with A-2 to the nagazine of the firmto collect the expl osives.
The statenent nade in Ex. P-126 in regard to A-2 going to the
shop, paying noney to A-6 and A-6 sending a servant with A-2

to the magazine of the firmto collect the explosives is
supported by PW1 Sanjay Gaware but his evidence does not
establish the statenent attributed to A-6 in the confession that
he asked A-2 whether the explosives are meant for terrorists of
Punjab. If we could solely rely on the confession of A-2 then

the contents of the same would certainly inplicate A-6 al so of
the charges framed against him But in view of the fact that we
have as a neasure of prudence decided to seek corroboration to
the confession of A-2, we find no corroboration in the evidence

| ed by the prosecution for the fact that A-6 had know edge t hat
the explosives were being purchased by A-2 to be used by the
terrorists of ‘Punjab. De hors the statenent in the confession, no
ot her evidence is led to show that A-6 had the know edge t hat

the expl osives are being purchased by A-2 to be used by the
terrorists of Punjab. It is true that in regard to A-5 we have
accepted the other corroborative piece of evidence, which could
be argued is also avail able against A-6 but it is not so because
A-6 is neither the owner nor partner of the firmwhich sold

expl osives to A-2, he was only helping his son A-5 in the
transactions of the firmas and when required on a casual basis.
When A-6 spoke to A-2 it has cone in _evidence that he
specifically told A2 that he will be inform ng A-2 of the arriva
of expl osives as desired by A-5. Even on the date when he
col l ected the noney and sent one of the servants of the firm
with A-2 to collect the explosives, it has cone in evidence that
A-6 did so because he was told to do so by his son. Even the
excess amount collected by way of Rs.1000 per carton from A-

2 was done by A-6 because he was asked to do so by A-5. Thus
there is no evidence even indirect, other than the solitary
statement found in the confession/of A-2 that A-6 had the

know edge that the delivery of explosives was for and on behal f
of Punjab terrorists. Since A-6 was not a partner of the firm no
adverse inference can be drawn agai nst A-6 on-the ground of

the deliberate failure to make entries as to the receipt and sale
of explosives in records of the firm For these reasons we say
that the prosecution has failed to produce any corroborative
evidence in addition to the confessional statenment of A-2
therefore by the standard adopted by us for-relying on'the
confession of A-2 to base a conviction on the co-accused, we

find it difficult to uphold the conviction of A-6.

For the reasons stated above, we allow Crl. A No.215 of

2003 filed by Gyani Pratap Singh and Crl. A No.1308 of 2002
filed by Isnail Bhai (A-6). If the appellants are in custody, they
shal |l be released forthwith, if not required in any other case. If
they are on bail, their bailbonds shall stand di scharged.

We confirmthe conviction and sentence inposed on

Jameel Ahned (A-5) in Crl.A No.1308 of 2002 as al so on

Didar Singh Saini in Cl.A No.1361 of 2002 and the said

appeal s stand dism ssed. If these appellants are on bail, their
bai | bonds shall stand di scharged, and they shall be taken into
custody to serve out the remai nder of their sentences.
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