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The present appeal by special |eave arises out of the judgnent

of Kerala High Court in a revision petition filed by the first respondent
herein (since died) under Section 103 of the Kerala Land Reforns Act
(hereinafter referred to as "the Act’). The revision petition was all owed
by setting aside the orders of the Land Tribunal and the appellate
authority, which were in favour of the appellant, and the application of
the appel l ant claining tenancy rights under Section 72 of the said Act
was rejected in regard to itens 1, 2 &5 to 8 mentioned in the

schedule to the application. As far as two other itenms (3 & 4) are
concerned, the matter was remanded to the Land Tribunal for fresh
consideration. Itens 1, 2, 7 & 8 neasuring about two acres are either

wet | ands or seed-bed lands. Item5 is a garden house covering an

area of 1.58 acres. Item 6, which is said to be the major item or
property i s cashew garden of an extent of 12.41 acres.

The appellant filed an application before the Land Tri bunal

Mannar ghat on 24.8.1971 under Section 72B of the Act for the

assignment of the right, title and interest of the | and-owners and the
i nternediari es as regards the schedul e nentioned | ands on the basis
that he was cultivating tenant on the date of the commencement of

the Act. He al so sought for issuance of 'Certificate of Purchase’ under
Section 72 of the Act. Mdst of the Respondents hereinare the | ega
representatives of the parties in that tenancy application

The deceased Kunhahmmred, who is the brother of one

Konukutti, the maternal grand father of the appellant had kanam
rights over the application-schedule properties. He died in the year
1951. The 1st respondent is the brother of appellant’s nother
Ayeshauma and one of the sons of Komukutti. On the death of
Kunhahnmmed i ssuel ess, his properties devolved on his wfe

Kunheema Umma (R-9 before the Land Tribunal) and his brothers

and sisters including Komukutti. Kormukutti died in the year 1952.
Apart fromR- 9, the other heirs of Kunhahmed and Kunukutti were
added as respondents before the Land Tribunal. The first respondent,
who was al so the first respondent before the Land Tribunal, is the
mat ernal uncle of the appellant. The appellant clainmed that he was
cultivating the lands initems 1, 2 & 5 to 8 as tenant pursuant to the
oral | ease obtained fromthe legal heirs of the deceased Kunhamred

i ncluding his wi dow Kunheema Umma prior to 1960 and that he was
paying rent to the respondents 1, 2, 5, 8 & 9 who are the w dow of
Kunhanmmed (R-9), the w dow of Kunhammed’s brother Konukutti

and his sons and daughters, the quantum of rent being 60 paras of
paddy, 100 sheaves of straw and Rs.70 per year. It was his case that
the cashew plantation was raised by him after the | ease was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

obt ai ned. The appellant clained to have purchased tenancy rights in
items 3 & 4 fromone Syed, who was a tenant under Kunhamred,

through a registered docunent.

The first respondent contended that the applicant was not a
cultivating tenant, that a portion of item No.6 bel onged to hi m by
virtue of an oral partition effected in March, 1967 anpong the heirs of
Koyakutti and the remaining extent of itemNo.6 and itens 7 & 8 al so
bel onged to himand he was i n excl usive possession thereof. The

land in items 1 & 2 was entrusted to the applicant in the year 1967 for
cultivating the same on their behal f, but, they were not |eased out. As
regards item No.5, the first respondent contended that it bel onged to
her sister Ayesha Umma and on her death, her |egal heirs including

hi nsel f, acquired rights over that itemand certain other properties.
Anot her contention was rai sed that no tenancy could have been

created in the face of attachnment order of the Court in O S. No. 20 of
1945 which was a noney suit filed by one Ramakrishna |yer agai nst
Kunhanmed. The rights inthe decree were purchased by himand in
execution of the decree, the petition schedule properties along with
ot her properties were attached by him the properties were sold in
Court auction and he being the successful bidder at the auction, sale
certificate was issued to himon 1.7.1963. The first respondent even
set up a case that when the property was delivered to himon
4.11.1966, the delivery receipt was attested by the applicant
(appellant). Certain additional docunents were filed before the Hi gh
Court to bring to light the details relating to attachnent, sale and
delivery of the disputed properties. It transpires fromthe additiona
documents received in the CR P. that the attachment was effected

on 21.3.1956, the sale took place on 27.5.1963, the sale was
confirmed on 1.7.1963 and delivery was effected on 4.11.1966. The

al | eged signature on the delivery receipt was however denied by the
appel | ant.

One nore rel evant aspect to be nmentioned is that in the | and

ceiling case pertaining to the first respondent, the appellant clained
bef ore the Tal uk Land Board that he was a tenant of the |ands which
were sought to be included in R 1's holding and by virtue of the
tenancy rights he had, the said |ands ought not to be included in the
hol di ng of the kanandar / declarant. The clai mof tenancy set up by
the appellant was rejected by the Taluk Land Board. In C. R P. No.

4699 of 1976, the order of the Tal uk Land Board was confirned and

the revision was di sm ssed. However, on a review filed by the

appel lant, the H gh Court clarified that the finding of non existence of
tenancy was only for the purpose of determnation of ceiling area.

The Land Tribunal accepted the case of the appellant, assigned

the right, title and interest in respect of petition schedule lands in
favour of the appellant subject to the deposit of Rs.5464/- as
purchase price, which was payabl e as conpensationto the ultimate

| and- hol der and the internmediaries. A certificate of purchase was
ordered to be issued to the cultivating tenant. This order was
confirmed by the Appellate Authority, Land Reforns, Trichur by its
order dated 11.8.1989. It is against that order, C.R P. 2353 of 1989,
whi ch has given rise to this appeal, was filed in the H gh Court. The
Hi gh Court held that the appellant failed to di scharge the burden of
proving the tenancy set up by himand that the oral |ease by the |ega
hei rs of Kunhahmmed was not supported by any evidence. The High

Court also held that even if the | ease set up by the appellant is
accepted, the same was invalid and it could confer no right on himin
view of the anterior attachnment and sale in execution of the decree
and the delivery pursuant thereto. The primary and appellate
authorities, according to the Hi gh Court, did not appreciate the effect
of delivery in execution of a decree and its binding nature on the

j udgrent - debt or. The orders of the Land Tribunal and appell ate
authority were, therefore, set aside and the claimof the appell ant
regardi ng petition schedule itens 1, 2 & 5 to 8 was di sni ssed.

However, as regards itens 3 & 4, the case was remanded to the
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Land Tri bunal for fresh consideration

It is the contention of the | earned senior counsel for the

appel l ant that the Hi gh Court should not have, in exercise of

revi sional jurisdiction, reversed the finding of fact concurrently arrived
at by the Land Tribunal and the appellate authority on the issue of
tenancy, that the factual existence of |legal and valid attachnment and
sal e was not established and that in any case, in view of Section 7 of
the Act, the said attachnent and sale is not capable of affecting the
ri ghts which the tenant has. Conment was al so made on the

propriety of the High Court in receiving the additional docunent at the
stage of revision and at the sanme tinme, denying opportunity to

counter them If at all, ‘according to the | earned counsel, the entire
case shoul d have been remanded instead of confining the remand to

items 3 & 4 only.

First, we will concentrate on the questi on whether the High

Court was justified in holding that the appellant’s claimof tenancy
stood unsubstantiated and in reversing the finding reached by the

| ower Tribunals in this regard.

Before we proceed further, a brief reference to rel evant

provisions will be apposite: To give a progressive thrust to the
agrarian reforms and to further strengthen the rights of the tenant, a
series of provisions starting fromsubstituted Section 72 upto 72(s)
were introduced by Act 35 of 1969 which cane into force on

1.1.1970. Section 72 broadly providesfor vesting of the right, title and
interest of the | and-owners and intermedi aries in respect of the |and
held by cultivating tenants entitled to fixity of tenure, in the
CGovernment free fromall encunbrances. Fixity of tenure of tenancy

is provided for by Section 13. Every | andowner and internediary,
whose right, title and interest in respect of any hol ding have vested in
the CGovernnment under Section 72 shall be entitled to conpensation
as provided for by Section 72A. Then, we cone to the crucia
provi si onSection 72B, which deals with the cultivating tenant’s right
to assignnent. Under that Section, the cultivating tenant of any

hol ding or part of a holding in respect of which, the right, title and
interest have vested in the Governnment under Section 72 shall be
entitled to assignment of such right, title and interest provided that the
tenanted | and together with the | and owned by himor his fanily does

not exceed the ceiling area. Not only that, subject to the paynent of
purchase price determne, the cultivating tenant is entitled under
Section 72A to obtain a certificate of purchase fromthe Land
Tribunal. The expression 'cultivating tenant’ is defined in clause 8 of
Section 2 as, "a tenant, who is in actual possession of and is entitled
to cultivate the land conprised in his holding”. The ’actua

possession’ and the entitlement to cultivate is obviously with

reference to the date of commencenent of the principal Act, i.e., 1st
day of April, 1964.

In the light of the above provisions, the question that primarily
falls for consideration is whether the appellant was a cultivating
tenant of the internediary (kanandarlst Respondent) on 1.1.1964,

as clained by him It is this question that was answered in favour of
the appellant by the Land Tribunal and the appellate authority, but
hel d agai nst himby the H gh Court. There is no dispute that for

adj udi cating the application of the appellant under Section 72B, the
crucial date, on which the appellant has to establish his
possession/cultivation as tenant is 1.1.1964. After that date the
creation of tenancy is prohibited under Section 74 of the Act which

al so declares that any such tenancy shall be invalid. It admits of
doubt that the burden is on the appellant to prove the tenancy on the
crucial date. |If the appellant had adduced rel evant evidence and it

had been appreciated by the fact finding tribunals in the proper |ega
perspective, it is not open to the High Court in exercise of revisiona
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power to reverse the findings of the tribunals on nere re-appreciation
of evidence. Keeping in viewthis lintation on the power of the High
Courtwhich in fact, the High Court itself was aware of, the entire

i ssue has to be viewed.

The reasons given by the High Court to discard the plea of

tenancy are these: The primary and appellate authorities did not give
due weight to the fact that the applicant had not even pl eaded the

date or year of the lease. Both these authorities were also in error in
conpletely ignoring the order of Taluk Land Board as confirned in
revision (in the ceiling case pertaining to the first respondent herein).
The burden of establishing oral |ease by the |egal heirs of

Kunhahnmmed cannot be said to have been di scharged by the

producti on of certain docunents which had cone into existence after
1.4.1964. The only evidence produced by the appellant to show that

he was having tenancy prior to 1.4.1964 are Exts. P40 to P46t he

recent receipts, the genui neness of which was seriously disputed. In

the light of the plea set up by the applicant that he was paying rent to
all the heirs of Kunhahmred, the said receipts alleged to have been

i ssued by Kunheema Unma al one 'are clearly suspect’, nore so,
when there is evidence to show that the said | ady was in the habit of
issuing printed receipts. In-any case, the receipts did not go to

establish the | ease by the other heirs of Kunhahmed.

Learned counsel for the appellant contended that it is not open

to the High Court to go into the question of genuineness of receipts
whi ch were believed by the fact-finding authorities and, in any case,
the High Court was not jusitified in viewing themw th suspicion
because the receipts were being issued by the elderly lady in the

fam ly who was the only daughter of Kunhahnmmrad. It is not

necessary, the |earned counsel subnits, that the |l essee who is

closely related to the respondents should approach each and every
menber of the family for the receipts. The coment that the date or
year of |ease was not mentioned in-the application has been criticized
by the | earned counsel for the appellant on the ground that in the
proforma of the application, such date was not required to be given
and in the course of evidence, the appellant made it clear that the

| ease was prior to 1960. He has further contended 'that the finding
recorded in the Iand ceiling case of respondent No.1 i's not binding or
conclusive and in fact, the question of tenancy was |eft open by the
Hi gh Court in the revision filed against that order. It is also contended
that apart fromrecent receipts Ext. P.40 to P.46, the other docunents
such as land tax receipts, levy notices and extracts fromcultivation
accounts in respect of sone of the survey nos. are not irrelevant
though nost of themrelate to the period subsequent to 1.4.1964.

The | earned senior counsel for the respondents, apart from
commenting that the alleged receipts did not see the |ight of the day
till the appellant was exam ned, has drawn our attention to the
observations of the appellate authority in regard to these disputed
docunents. Two reasons were given by the appellate-authority in
paragraph 45b of the order. "I find to ny naked eyes", he observed,
"that the signatures of Kunheema Umma differ in all the exhibits and
therefore | cannot observe wth any precision that the rent receipts
produced by the tenant in Exts. P.40 to P.46 are not the ones signed
and i ssued by the said Kunheema Unma." The | earned counsel for

the respondents also referred to the second reason given by the
appel l ate authority to the effect that the respondent/kanandar did not
resort to take steps seeking the opinion of hand-witing expert to

di sprove the genui neness of the said exhibits. Both these reasons

gi ven by the appellate authority, according to the |earned counsel for
the respondents, are perverse and utterly untenable. The |earned
counsel pointed out that the burden was on the appellant to prove the
genui neness of the rent receipts which were disputed by the other
side. It is the appellant, who should have obtai ned the opini on of
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handwiting expert or produce other reliable evidence to prove the
authenticity of the rent receipts. Mreover, the | earned counse
comented that if the signatures differed fromreceipt to receipt, that
does not nean that they are genuine. These contentions of the
respondent’s counsel are not w thout force. However, we do not
consider it necessary to delve further into these aspects, in view of
what we propose to direct. The High Court on its part, did not cone
into grips with the reasons which weighed with the appellate
authority. But, it proceeded to give its own reasoning to doubt truth
and rel evancy of the receipts. The | earned Judge of the H gh Court
rested his conclusion mainly on the ground that the receipts were not
signed by all the heirs of Kunhahmred to whomthe appell ant was

al | egedly paying rent as |essee. However, the fact that the renta
recei pts were being signed only by Kunheema Umma, nmay not be a
clinching factor as pointed out by the | earned counsel for the
appel l ant, though it coul d be one of the relevant factors. Mreover,
the High Court, in-exercise of ~revisional power, cannot enter into
re-appreciation of evidence, unless, of course, the acceptance or
rejection of the evidence was based on a wong | egal approach or
applicati'onof wong | egal proposition. Having considered all these
aspects, we are of the view that the manner in which the concl usion
has been reached vis--vis, the reliability of rent receipts (Exts. P40
to P46) by the appellate authority as well as the Hi gh Court is not
satisfactory and that issue still |oonms large and needs to be decided
afresh in the interest of justice.

Regardi ng the ot her docunentary evidence viz., land tax and

property tax receipts and | evy notices etc., we are of the view that
there was no proper scanning and-anal ysis of these docunents either

by the Land Tribunal or by the appellate authority.

For instance, |evy noticesindisputably, are not relatable to cashew
garden. It is also doubtful (though we do not express a definite
opi ni on), whether the land tax receipts and extracts from cul tivation
accounts relate to the cashew garden which is the major disputed

item Sone of these docunents at random were picked up, read over

and translated in the open Court. It is not clear as to which itens of

| and t hese receipts pertain to and whether the factum of possession

as lessee could be inferred therefrom Mreover, alnost all these
docunents pertain to post-1964 period. Wether and to what extent

they could be relied upon to give a finding that the appellant was in
actual possession and cultivation on the crucial date is a matter which
needs further exam nation by the statutory authority. |t must be
remenbered that it is not the volunme of the evidence that matters, but
the relevancy and reliability of the evidence to prove the fact in issue
that matters. Except naking an omnibus reference to a bunch of
docunents, as al ready observed, there was no endeavour on the part

of primary and appellate authorities to anal yse and judge their

rel evancy and the weight to be attached to them

In the light of the above discussion and in order to neet the

ends of justice while at the sane tine shortening the further course of
litigation, we deemit just and expedient to pass the follow ng order: --

The i mpugned order of the High Court as well as the order of

the appellate authority is set aside and the C R P. and appeal shal
stand restored to their respective files. Wthin six nonths fromthe
date of receipt of this order, the appellate authority, on a

reconsi deration of the evidence on record as well as any other
addi ti onal evidence that the parties may rely on in regard to the rent
receipts (Exts. P40 to P46), submt its findings to the H gh Court on
the question whether the appellant was in the possession as
cultivating tenant of various itens of |and nmentioned in the schedul e
to Section 72B application on and before the crucial date i.e.
1.1.1964. The High Court should, thereafter, consider these findings,
keeping in viewthe linmits of revisional jurisdiction vested in it and
pass appropriate orders.
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If the tenancy rights of the appellant as on the crucial day are
negatived, no further question arises for consideration. However, if
on a fresh consideration of the findings that will be subnmitted by the
appel | ate authority, the H gh Court cones to the conclusion that the
tenancy is established in respect of all or any of the itens, the High
Court will then proceed to exam ne afresh, whether there could be a
valid | ease of the lands in question by the heirs of Kunhahmmed, in
the face of the attachment order/sale in execution of the decree in

O S.No. 20 of 1945. In that context, the Hi gh Court may al so exam ne
whet her the appellant can take shelter under Section 7 of the Act,
notw t hst andi ng such attachment or sale, to sustain the legality of the
t enancy.

The appeal is allowed accordingly and the case is renitted to

H gh Court for fresh consideration. The H gh Court may, after receipt
of findings of the appellate authority, endeavour to di spose of the
C.R P. expeditiously, so that this three decade old litigation may
cone to an early end.




