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ACT:

Bonus--Ex-gratia paynents nmade in the past - - Producti on
bonus schene introduced elinminating ex-gratia paynent-Option
given to workmen to accept either previous or later--Claim
for ex-gratia payment - Stri ke during conciliation
proceedi ngs, if justified.

HEADNOTE

For the first vyear of production by a wunit of the
appel | ant Corporation (a Central Government Undertaking), it
granted ad hoc bonus for good performance to the wunit’s
enpl oyees. For the next year, the appellant granted bonus
as recomended by the Bonus. Commission and al so ‘nade ex-
gratia paynment for good perfornmance. . The appellant decided
to pay bonus for the third year, strictly in accordance wth
the Paynment of Bonus Ordinance and the Act, which had come
into force then. The Central M nister announced in the Lok
Sabha that with the specific approval of the Central Cabinet
ex-gratia paynents had been allowed in the past by way  of
bonus to the enployees and this was communicated by the
Governnment of India by aletter. |In the fourth year the
production did not exceed the target, and the  appellant
offered to pay only the statutory bonus wunder the Bonus
Ordi nance and Act 'and stated that a production schene had
been introduced, that wth the introduction of t he
production bonus schenme all ex-gratia paynents wer e
elimnated and that this schene was approved by the
Government of India. The workmen demanded that the ‘bonus
should be paid for the third and fourth years at the sane
rate as it had been paid in previous years and the appel lant
was bound to act according to the decision of the Centra
Cabi net and conmunicated by the letter. The worknmen also
stated that if their demands were not nmet within 15 days,
t hey would be forced to adopt agitation appr oaches.
Conciliation proceedings started. The appellant offered
the workmen the option of either accepting the Cabinet
deci sion or the production Bonus Schene as fornul ated by the
managemnent . The workmen desired that t he Cabi net’s
directions be made applicable to them declined the offer to
opt for the production bonus, and prepared a draft of a
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letter which was intended to be sent by the worknen to the
appel l ant stating that the offer was al so nade. The worknen
went on strike and the reference to adjudication was nade.
The Tribunal accepted the claimof the workmen, and held
that the strike was justified.

HELD: (i) The appellant failed to establish t hat
producti on bonus schene was introduced with the consent and
approval of the Central Governnent and that on its
i ntroduction t he ex-gratia paynent of bonus st ood
el i m nat ed.

The evi dence established that the Cabinet’s decision was
made known to the worknmen, who were given the option either
to accept the Cabinet decision or the production bonus
schene as formulated by the "appellant. So long as the
Cabi net deci si on had been communi cated and option was given
to the worknen, it didnot matter at what stage the
conmuni cati on was- nade to the labour. The fact that the
conmuni cati on of the
707
Cabi net . 'deci sion after the subm ssion of the charter of
demands was of no consequence.

The striking down of s. 34(2) of the Bonus Act by this
Court has no bearing in considering the claim of the.
respondent in this case. When once it was established, as
this case, that the Cabinet decision regarding ex-gratia
paynment of bonus had been communi cated to the workmen with
an option to accept the said decision or the production
bonus schene and the | abour wanted the Cabinet decision to
be inplemented, it followed that an agreenent, under s.
34(3) of the said Act had come into effect and it was
valid. [720]

Therefore, the workmen were entitled to ex-gratia
paynment of bonus as in the previous years.

(ii) The managenent was prepared to pay at all tinmes the
bonus as per the Bonus Act. They had al so announced the
i ntroduction of the production bonus schene. They | were
actively taking part in the conciliation proceedings.
The appellant also made to the Union certain proposals at
the conference which 'proposals’ the representatives of the
wor kmen promised to discuss with the workmen and give a
reply to the appellant. But, at a neeting of the worknen
next day, they were incited to go on strike.The recei pt of
the telegramsent by the Labour Comm ssioner fixing a date
for further discussions and inviting the Union and the
managenent to attend the meeting, was falsely denied by the
Union. The receipt of a telegramfroma person representing
the worknen at conciliation meeting, requesting the Union to
put off going on strike by one day was admitted by the
President of the Union, but that request was not conplied
with by the worknen. Al these circunstances clearly
established that the denmand of the Union regarding ex-gratia
bonus could not be considered to be of an ’'urgent ’and
serious nature’'. They al so showed that the |aunching of the
strike was unjustified. [725 H

Therefore, the workmen were not entitled to any wages
for the period of strike.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: CGivil Appeal No. 131 of 1968.
Appeal by special |leave fromthe Award dated Decenber 8,
1967 of the Industrial Tribunal, Punjab in Reference No. 44
of 1966.
H R CGokhal e, Anand Parkash, J.B. Dadachanji, K. P.
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Bhandare and Bhuvnesh Kumari, for the appellant.
A. K Sen, Rameshwar Nath and Mahi nder Narain, for the
respondents.
The Judgnent of the Court was delivered by
Vaidi alingam J. This appeal, by special |eave, is directed
agai nst the award dated Novenber 24, 1967 of the Industria
Tri bunal, Punjab, Chandigarh, in Reference No. 44 of 1966.
The President of India, by order dated Cctober 31, 1966
referred the followi ng issues for adjudication under s.
10(1)(d) of the Industrial Disputes Act, 1947 to the
I ndustrial Tribunal, Punjab, Chandigarh:
708

"1. Whether the worknen are justified
i n denandi ng t he m ni mum bonus payabl e for the
years 1964-65, 1965-66 and future years being
fixed @Rs. 110/- and the maxi mum @Rs. 360/ -
per worker ? If so, with what details ?

2. Wet her the action of the managenent
in treating 4 days advance bonus paid for the
year 1965-66 as deductible from bonus payable
in future years is justified? |If so, are any
condi tions or stipulations necessary and if so
with what details ?

3. Vhether there is any justification
for /making any anmendnents in the production
bonus-schene introduced by the nmanagenent in
such a way that it enabl'es paynent of bonus to
the ‘|ower paid workers at higher rates and
hi gher. paid workers at lower rates ? If so,
wi th what details ?

4. \Whet her the workers are-entitled to
any wages or conpensation for the period of
strike wviz., 12th Cctober to 31st Cctober,
1966. "

It my be stated at the outset that” this Court is not
concerned with issue No. 3. The question of introduction of
producti on bonus schene arises only to alimted extent in
so far as it has got a bearing on a contention raised by the
appel | ant that the production bonus schene has been
introduced in substitution of ex-gratia payment of bonus
whi ch was bei ng nade by the managenent. Even as regards the
strike period nentioned in issue no. 4, parties were agreed
before the Tribunal that the period of strike in respect of
whi ch wages or conpensation were clained by the workmen was
from 17th COctober to 31st Cctober 1966 and not -~ from 12th
Oct ober as stated in the issue.

The circunstances under which the Reference came to be
made by the President of India may be stated. The appel |l ant

Fertiliser Corporation of India is a limted conpany
i ncorporated under the Companies Act, 1956 and it is also a
Covernment conpany, as defined in s. 617 of that Act. The

Nangal wunit of the appellant went into production for the
first tine during the financial year 1962-63. On  COct ober
29, 1963, the appellant issued a Circular regarding the
grant of ad hoc bonus for the year 1962-63. The Genera
Manager states, in this Circular that the managenment has
sanctioned paynment of ad hoc bonus to enployees of Nanga
unit for good performance during the year 1962-63 and that
bonus will be payable to all enpl oyees who are on the rolls
of the Corporation on Cctober 30, 1963 and had completed 1
year’'s service on March 31, 1963 and whose basic salary on
that date did not exceed Rs. 500/- per nensem The

709

Circular proceeds to state that the amount of bonus payable
will be 1 nonth's basic salary plus dearness allowance,
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subject to the condition that no enployee will get |ess than
Rs. 100/- or more than Rs. 300/-.

On Decenber 17, 1964, the appellant issued a circular
regarding the gram of bonus and ex gratia paynent for the
year 1963-64. This circular states that the nanagenment has
decided to sanction bonus and ex gratia paynment to the
enpl oyees of the Nangal unit on the basis nmentioned therein
The principles laid down in this circular regarding paynent
of bonus and ex gratia paynment are: (1) Bonus is being paid
to all eligible enployees strictly in confornity wth the
Bonus Commi ssion’s recomendations, as accepted by the
Central Covernment, and the said bonus is the m nimum bonus
payable as per the Bonus Conmission's recomendations,
equivalent to 4% of the total basic wage and dearness
al |l owance (excluding all other allowances etc.) paid during
the year 1963-64. The enployees eligible for these paynents
are those who drawa total basic pay and dearness allowance
up to Rs. 1,600 per nensem and the quantum payable to
enpl oyees drawi ng over Rs. 750/- of basic pay and dearness
allowance will be limted to what they would get if their
pay and dearness allowance were only Rs. 750/- per nonth.
(2) An additional ex gratia paynment to be nmade to al
wor kers drawi ng basic-pay up to Rs. 500/- per nmonth, to the
extent that such paynent, together with the bonus indicated

earlier, is equivalent to at |east one nonth's full salary
(basic pay plus dearness allowance); and the total paynent,
i.e., bonus and ex gratia, in the case of workers draw ng

basic pay up to Rs. 500/- per nonth would be subject to a
m nimum of Rs. 100/- and maximum of Rs. 300/-. (3) The
m ni mum qual i fying service .for ex gratia payment will be 3
nonths and the mninumqualifying service for paynent of
bonus as per Bonus Conmi ssion’s recomendation is 30 days.

On Decenber 30, 1964 the appellant  issued another
circular stating that the minimumlimt of Rs. 100/- in
respect of bonus and ex gratia paynent for the year 1963-64,
as per its circular dated Decenber 17, 1964 is raised to Rs.
110/- and that the enhanced amobunt will be paid along wth
the salary for the nonth of Decenber 1964.

Regarding the grant of bonus for the year 1964-65,
another circular was issued by the appellant - on Septenber
27, 1965. this circular it is stated that bonus for the year
1964-65 has been decided to be paid strictly in accordance
with Ilegal obligations arising out of the paynent of = bonus
under the Paynent of Bonus Ordi nance, 1965 (Ordi nance No.” 3
of 1965) (hereinafter referred to as the Or di nance) .
According to that O dinance, bonus
710
that is payable is the mninmum bonus which wll be
equivalent to 4% of the total basic pay and dearness
al l owance (excluding all other all owances) paid during the
year 1964-65, or Rs. 40/-, whichever is higher. The
enpl oyees eligible for the bonus will be those who ‘draw a
total basic pay and dearness allowance up to Rs. 1,600/- per
nont h, but the quantum of bonus payabl e to enpl oyees draw ng
total pay and dearness allowance over Rs. 750/- per nonth
will be limted to what it would be if their pay and
dearness all owance are only Rs. 750/- per nmensem It nmay be
stated at this stage that the O dinance was pronul gated on
May 29, 1965 and the Payment of Bonus Act, 1965 (Act XXl  of
1965) (hereinafter called the Bonus Act) cane into force on
Sept enber 25, 1965.

On Decenber 9, 1965 the Mnister of Labour and
Empl oynent nade a statement in the Lok Sabha regarding a
decision having been taken by the Central Cabinet on
December 2, 1965. 1In this statenent the Mnister has
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referred to the fact that with the specific approval of the
Cabinet ex gratia paynents had been allowed in the past by
way of bonus to enpl oyees drawi ng upto Rs. 500/- per nensem
in some undertakings in the public sector. After referring
to the reconmendati ons of the Bonus Comm ssion, the M nister
announced the decision of the Cabinet dated Decenber 2,
1965. As the said decision of the Cabinet has been
circulated to the appellant, the nmatters referred to in the
said decision will be adverted to by us when we refer to the
letter of the CGovernnent addressed to the appellant.’

On Decenber 21, 1965 the Governnent of India addressed a
conmuni cation to the Chairman and Managing Director of the
appel l ant conmpany on the subject of bonus payable to
enpl oyees in the public sector undertakings. As the claim
of the labour in the case, for bonus being paid for 1964-65
and 1965-66 is substantial ly based upon the decision of the
Central Cabinet dated Decenber- 2, 1965 and as according to
t he appel lLlant thi's conmuni cation cannot be considered to be
a direction or an order, it is  desirable to quote, in
ext enso, the sai d communi cation
No. CH COORDY 64/ 65
GOVERNMVENT OF/ | NDI A
M NI STRY OF PETROLEUM & CHEM CALS
(Departnent of Chemcal s)

New Del hi, the 21st Decenber 1965

To

Shri Satish Chandra,

Chai rman & Managi ng Director,

711

Fertilizer Corporation of India Ltd.,
F-43, New Del hi South Extension, Pt. I,
New Del hi .

Subj ect :--Bonus-payable to enployees in the Public ' Sector
undert aki ngs.

sir

| amdirected to refer to the payment of Bonus Act, 1965
(No. 21 of 1965) which provides for the paynment of bonus to
persons enployed in certain establishnents and for nmatter

connected therewith. "Establishment in public sector"” is
defined in section 2(16) of the Act. Further, sub-section
(1) of section 20 |ays down that if in any -accounting
year an establishnment in public sector —sells any goods
produced or nanufactured by it or renders any services, in

conpetition with an establishnment in private sector, and the
inconme fromsuch sale or services or both is not |ess  than
twenty per cent of the gross inconme of the establishment in
public sector for that year, than the provisions of this Act
shall apply in relation to such enploynent in public sector
as they apply inrelation to a like establishnent in private

sector. It follows that the provisions of the Act ~do not
apply to such of the establishnents in private  sector.
Notwi t hstanding the provisions 'of the Act, it has been

deci ded by Covernment as a mtter of policy t hat
nonconpetitive public sector undertaking should al so make ex
gratia paynments to their enployees of the mnimum of 4
(four) per cent of annual gross earnings of the enpl oyees on
the same I|ines as bonus will be payable by public sector
undertakings falling within the provisions of the aforesaid
Act. The benefit of six-year bonus holiday (vide section 10
of the Act) should be available to nonconpetitive public
sect or undert aki ngs.

2. Governnent have further decided that the follow ng
shoul d be the guiding principles for determ ning the quantum
of ex gratia paynents to enployees of nonconpeting public
sect or undert aki ngs:
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(i) all non-conpeting public sector undertakings should
pay ex gratia to their enployees anmounts which they woul d be
liable to pay as bonus if they were to fall wthin the
purvi ew of the Paynent of Bonus Act;

(ii) where such an undertaking has made ex gratia
payment in the past, the anmount of such paynent should be
treated as absorbed in the anpbunt determ ned as
712
in (i) above. |In other words, any claimof enployees to
paynment determined on the lines of the Bonus Law as an
addition to paynent on the scale of ex gratia paynents in
the past, should not be accepted. If the past ex gratia
paynment had been hi gher than the anount as worked out as in
(1 ) above, the level of past ex gratia paynent should be
mai nt ai ned;

(iii) the principlein (ii), above, shall also be
fol | owed in t he case of conpeting public sect or
undert aki ngs; and

(iv) the applicability of (ii) and (iii) above should
be conditional ~upon the nmaintenance of the |[evel of
performance of the undertaking in individual cases.

It is requested that the decisions of Government referred
to, may be noted for guidance and necessary action.
Yours faithfully,

Sd/ - Nakul Sen Secretary to GCovt.
of India."

Again, on Septenber 9, 1966 the -appellant issued a
circular regarding paynent of bonus for the year 1965-66.
It is stated therein that the managenment has decided to pay
bonus to the enpl oyees of the Nangal unit for the year 1965-
66 and that statutory bonus equivalent to 4% of basic pay
and dearness all owance would be paid strictlyin accordance
with the provisions of the Bonus Act, 1965. It is' further
mentioned that in addition to this bonus it has been decided
to pay production bonus at 3% of wages to enployees whose
maxi mum scal e of pay does not exceed Rs. 1,400/- per mensem
Then the letter proceeds to state as to how exactly the
production bonus is to be calculated and paid. The circular
further states that in addition to the statutory bonus and
producti on bonus the enployees will also bepaid 4 days’
wages in the form of advance production bonus to be adjusted
as and when total bonus payable to the workers exceeds 30
days’ wages in future. There was a note appended to this
circul ar on the subject of bonus paynments, for t he
i nformati on of workers. That note proceeds to state that as
production for the year 1962-63 exceeded the target the
management has deci ded to pay ad hoc bonus equivalent to a
nmonth’s salary for enployees drawing up to Rs.| 580/-. per
nmont h.

For the year 1963-64 the enpl oyees were entitled to the
m ni mum bonus of 4% according to the recomrendati ons of the
Bonus Commi ssion and that anount of bonus was paid. | Though
legally the worknen were not entitled to anything nore,

nevert hel ess, as the Nangal wunit again exceeded the
production
713

target for the year 1963-64, the managenent decided to give
an ex gratia payment for good performance so that the bonus
as per the Bonus Commi ssions Report plus the ex gratia
payment worked out to a nmonth’s wage. But during the vyear
1964- 65 the production exceeded the target and t he
nmanagenent decided to pay, in addition to the bonus payable
under the Ordinance a performance reward equivalent to half
a nonth’s wages. The rmanagenent was considering to
i ntroduce a producti on bonus schene to provide an incentive
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for increased production. This becane necessary in view of
the advice given by the Labour Law Officer of the conpany
that ex gratia paynents should be avoi ded. The nanagenent
further states that production bonus scheme has been
approved by the Governnent of India and under that schemne
enpl oyees are entitled to sunms varying from3%to 3.5% of
their wages.

In the year 1965-66 the production had not exceeded the
target and the enpl oyees of Nangal unit becane entitled only
to the statutory bonus of 4% of their wages, under the Bonus
Act and production bonus was not adm ssible. Ex gratia
payment also was ruled out in viewof the advice of the
Labour Oficer and because of the fact that with the
i ntroduction of production bonus schene all ex gratia
paynments stood elimnated. But, inasmuch as the workers in
the Nangal unit have mmintained peace and good industria
rel ati ons, the managenent decided, as a special -case, to
award  production bonus of 3% under the production bonus
schene. The note sumred up the position by stating that for
the vyear 1965-66 the Nangal workers were eligible to (a)
statutory bonus at 4% of the annual ‘wages under the Bonus
Act; (b) production bonus at 3% of the annual wages and (c)
4 clays’ wages in the formof advance production bonus to
give the worknen a nonth’s wages in all, which was to be
adj usted as and when the total bonus payable to the workers
exceeds 30 days’ wages in future.

Fromthe circular letters dated Septenber 27, 1965 and
Septenber 9, 1966 it will be seen that the managenent
offered to pay only the statutory bonus under the Ordinance
and the Bonus Act and that ex gratia paynent of bonus has
been di scontinued. In particular, in the note annexed to the
circular of Septenmber 9, 1966 the managenent has taken the
specific stand that a production bonus -schene has been
i ntroduced and that the said schene has been approved by the
Government of India. They also maintained that with the
i ntroduction of the production bonus schene all ex gratia
paynments are elim nated.

As the appellant did not pay bonus for the years / 1964-
65 and 1965-66 at the rate at which it was paid for the year
1963- 64,

714

the Union submtted a charter of demands to the appellant on
August 19, 1966. The Uni on demanded that bonus should be
paid for the years 1964-65 and 1965-66 at the sane rate  as
it had been paid in previous years and that the appellant
was bound to act according to the decision of the Centra
Cabi net dated Decenber 2, 1965 and comunicated to it by the
circular letter of the Governnent of India dated Decenber
21, 1965. That is, according to the Union the mni mum bonus
that a worker was entitled to get was Rs. 110/-. There were
certain other demands which are not necessary to consider in
this appeal. By this letter the Union also indicated that if
the demands were not net within 15 days, it would be forced
to adopt agitational approaches to seek conpliance with its
demands. The rmanagenent did not conply with this denand
regardi ng paynent of bonus and attenpts at nediation failed
and the workmen went on strike from October 17, 1966 and the
reference to adjudication was made on Novenber 2, 1966.

Bef ore the Tribunal the worknen pressed their claim for
bonus on the basis contained in their charter of denands.
They also raised the plea that the introduction of
production bonus schene had no effect regarding the ex
gratia paynment of bonus made by the appellant. As the
managenent had not conplied with the reasonabl e demands of
the |l abour and as it was acting in violation of the Cabinet
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deci sion, the workmen were justified in going on strike from
Cctober 17, 1966 and they were entitled to full wages for
the strike period.

The appellant resisted the clains of the Union. They
rai sed certain objections regarding the jurisdiction of the
Industrial Tribunal to entertain the suit, but that again is
not the subject. of the present appeal. The rmanagenent
pl eaded that the claimfor bonus for the years 1964-65 and
1965-66 had to be considered and adjudication made only
according to the provisions of the Bonus Act and that the
wor kmen were not entitled to claimanything beyond what was
provided in the said Act. No |legal claimcould be based on
ex gratia paynents of bonus in the previous years. They
accepted the position that under article 110 of the Articles
of Association of the conpany the President of India could
issue direction which becone binding on the conpany, but
pl eaded that no -such directive had been issued by the
President. Even assuming that such direction had been issued
by the President to the conpany, the worknen, who were third
parties, " could not seek to enforce any rights based upon
such directives. The appel | ant Corporation is a public
l[imted conmpany and as such an autonomous statutory body.
They further pleaded that the rate of bonus mentioned in the
Cabi net deci sion woul d becone payable only if the |evel of
performance or production was properly
715
mai ntai ned and in the case of the Nangal unit the |level had
not been kept up

The management further averred that in consultation and
with the approval of the Central Governnent  the appell ant
i ntroduced the production bonus schemre wth -effect from
1965- 66 and the said schene replaced the previous system of
ex gratia paynents, made on ad hoc basis for the initial two
years of the Nangal Unit’'s operation. The production ' bonus
is payable in addition to the statutory bonus which the
wor kmen are entitled to under the Bonus Act. As the Centra
Government had approved the schene of paynent of statutory
bonus and production bonus, in lieu of the past system of
maki ng ex gratia and ad hoc paynents, the managenent pl eaded
that the Cabi net decision of Decenber 2, 1965 stood nodified
to that extent.

Regarding the treating of the 4 days’ advance bonus paid
for the vyear 1965-66 as deductible frombonus payable in
future years and managenent pleaded that in order to keep
i ndustrial peace and as the new production bonus schene
substituting the old ex gratia paynent had cone into force
the appell ant deci ded to pay advance bonus of 4 days wages.
Thi s advance bonus was specifically stated as bei ng
deducti bl e when the total bonus payable to workers in future
years exceeded 30 days. Therefore the nmanagenent ~averted
that they were entitled to adjust this advance payment in
future years.

The management further pleaded that there was absolutely
no justification for the worknen starting agitation from
August 27, 1966 nor for going on strike from Cctober 17,’
1966. The conciliation proceedings started under the Act
had not termi nated and the appellant also was participating
in the conciliation proceedings and was anxi ous to neet the

demands of the worknen if it was otherw se possible. The
producti on bonus schene for the year 1965-66 had been
announced on Septenber 9, 1966. The strike was both illega

and wunjustified and hence the workmen were not entitled to
any wages during the strike period.

The Industrial Tribunal in its award has held that the
appel l ant was bound to conply with the Cabinet decision
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dated Decenber 2, 1965 and communicated to it by the
CGovernment by its Circular letter dated Decenber 21, 1965
The decision of the Central Cabinet had been publicly
announced by the Mnister concerned in the Lok Sabha on
December 9, 1965. The principles laid down for ex gratia
payments by non-conpetitive public sector undertakings had
been nade applicable to conpetitive public sect or
undert aki ngs also. The Tribunal held that as the appellant
was a conpetitive public sector undertaking and t he
directions regarding ex gratia paynments of bonus as well as
the prin-
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ciples for determning the quantum of such paynents had al
been laid down in the Grcular letter of Decenmber 21, 1965
and the appellant was bound to inplenment those directions,
the claimof the |labour for such paynents for the years in
guestion was perfectly justified. The ex gratia paynent to
be nmade under the Cabinet decision was to be in accordance
with the level of past ex gratia paynents. No doubt such
paynments - were to be nmade provided the |evel of performance
was nai ntai ned:

On the materials placed before it, the Tribunal held
that the said condition was satisfied. The Tribunal rejected
the claimof the appellant that production bonus schene was
introduced in consultation and with the approval of the
Central Governnent and it further held that the introduction
of that schenme was not in lieu of the ex gratia paynments
made on an ad hoc basis in the previous years. . The Tribuna
has further held that as the  decision of ‘the Centra
Cabi net, dated Decenber 2, 1965 stands and- has  not been
nodified in any way by the Governnent, the managenment was
bound to continue the ex gratia paynents. It~ further held
that the striking down, by this Court, of sub-s. (2)
of s. 34 of the Bonus Act had no effect on the clai mmde by
the Union because the claimof the Union was sufficiently
saf equarded by sub-s. (3) of s. 34. Utimately the Tribuna
accepted the claimof the workmen for paynent of / m ni mum
bonus for the years 1964-(35 and 1965-66 being fixed at Rs.
110/- and regarding the maxi numthe Tribunal held that was a
matter of calculation, having regard to the wages of an
enpl oyee; but it restricted its direction in this regard to
the two years in question and declined to express  any
opi nion regarding future years. The Tribunal al so negatived
the claimof the appellant to treat the 4 days’ bonus paid
in advance for the year 1965-66 as deducti ble fromthe bonus
payable in future years. Regarding the wages clainmed by the
wor kmen for the period Cctober 17 to Cctober 31, 1966, the
Tribunal held that the strike was both legal and justified
and it directed the nanagenent to pay the worknen half their
wages for that period.

The same stand that has been taken before the  Tribuna
by the parties has been urged before us by M. Gokhale, the
| earned counsel for the appellant-managenent and M. A K
Sen, the | earned counsel for the Union

We shall first consider the correctness of the decision
of the Industrial Tribunal regarding the <claim of the
wor kmen for ex gratia paynent of bonus. W are not inclined
to accept the contention of M. Gokhale that the appell ant
was not bound to inplement the directions contained in the
Circular letter of the Governnent dated December 21, 1965,
cont ai ni ng the Cabi net deci -
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sion of Decenber 2, 1965, nor his further contention that
the claim of the worknen for bonus should have been
adj udi cated wupon exclusively as per the provisions of the
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Bonus Act without reference to the Cabinet decision.

The appellant conpany, registered under the Conpanies Act,
is no doubt an autononpus unit; but there are severa
articles in the Articles of Association of the appellant-
Corporation which give power to the President of India and
the Central CGovernment to give directions in the working of
the appellant. In fact, it may not be necessary to dea
el aborately wth this matter as the, appellant itself, in
sub- paragraph (1) of paragraph 8 of its reply dated January
25, 1967 filed before the Industrial Tri bunal , has
categorically admtted the position that trader article 110
of the Articles of Association of the conpany the President
of India can issue directives which becone binding on the
conpany; but the stand taken therein is that no such
directive was ever issued by the President. The further
stand taken by the appellant is that the production bonus
schene was introduced with the consent and approval of the
Central~ Governnent and that, on its introduction, the ex
gratia paynments of bonus were elimnated and, to that event,
the decision of the Central Cabinet, dated Decenber 2, 19.65

stood nodified. Even inrespect of the Central Cabinet
decision, relied on by the Union, the stand taken by the
appellant, in its |letter dated Septenber 21, 1966 to the

Chief Conciliation Oficer, Punjab was that the Nangal wunit
had not 30 far/ received any instructions from the
controlling Mnistry regardi ng the Cabi net decision and that
the position with regard to the Cabinet decision would be
checked up by the nmanagenent with their Head Office and the

M nistry. Therefore, it will be seen that it was not the
case of the appellant that it wll not be  bound by the
Cabi net decision, if the decision was there asa fact. We
will only refer to articles 67 and 110 of the Articles of
Associ ation of the appellant. Under article 67 the Board of
Directors of the conpany are entitled to exercise all such

powers and to do all such acts and things as the conmpany is

aut horised to exercise and do, but subject to the provisions

of the Act and the directives, if any, the President may

issue fromtime to time as contained in article 110. Article

110 is as follows:

"110. Not wi't hst andi ng anyt hi ng

contained in any of these articles, the
President may, fromtine to tine, issue -such
directives as he may consider necessary in
regard to the conduct of the business of the
Conpany or Directors thereof and in Ilike
manner may vary and annul any such directive.
The Directors shall give inrediate effect to
directives so issued."”

Reading the two articles together, the position is /very

clear that the exercise of the powers of the Board of

Directors of the com

4 Sup. C1/69-13
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pany are, apart fromother restrictions, subject to the
directives, if any, issued by the President from tine to

time, wth regard to the conduct of the business of the
conpany or Directors. Any direction given by the President
may, in |ike nmanner, be varied and annulled. The Directors
are bound to give imediate effect to the directives so
i ssued.

As we are of opinion that the draft letter of COctober
14, 1966 (which is discussed |ater on by us) constitutes an
offer nade by the appellant to the worknmen to opt for
paynment of bonus either according to the Cabinet decision or
according to the production bonus schenme, it becomes
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unnecessary for us to investigate the nature of the power
that is exercised either by the President or the Centra
Government when giving directions to the appellant conpany,
under the Articles of Association. For the sanme reason the
guestion as to whether the circular letter of the Central
CGovernment, dated Decenber 21, 1965 is a direction or order,
as envisaged by the Articles of Association, does not also
arise for consideration.

The decision of the Central Cabinet dated Decenber 2,
1965 has been announced by the Mnister in the Lok Sabha on
December 9, 1965 and this decision has been communicated to
the appellant by the concerned Mnistry by Grcular letter
dated Decenber 21, 1965. . There is no controversy that if
the Cabinet decision is given effect to, the claim of the
wor kmen for ex gratia paynment of bonus as in previous years
will have to be accepted, unless the appellant is able to
establish its plea that the production bonus schenme was
introduced with  the consent and approval of the Centra

Government in lieu of ex gratia paynents of bonus. As to
whet her . the appellant has succeeded in establishing this
plea is an aspect which will be adverted to by us at a later
st age.

In this case it i's not necessary to consider the w der
guestion as to howfar, wthout anything else, the workmen
woul d be able to lay any claimon the basis of any decision
conmuni cated by the Governnent to the appell ant al one. As
pointed out by M. Sen, it is clear that the Centra
Cabi net’s decision was made known to the worknen who were
given the option either to accept the Cabi net decision, as
conveyed to the appellant by the Crcular |etter of Decenber
21, 1965 or the production bonus schene as fornulated by the
appel | ant Cor porati on.

M. Sen, the | earned counsel for the Union, has invited
our attention to the draft of a letter, dated October 14,
1966, which was intended to be sent by the worknen to the
appel lant. That letter, which is addressed to the appell ant
Cor poration, states:
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"You have given us the -option of
accepting either the Cabinet decision conveyed
to you vide Departnment of Chemical’s letter
No. CH/ COCRD/ 64/ 65 dated 21st Decenber 1965,
the terms of which are annexed to this letter,
or the Production Bonus Schenme as fornul ated
by the FCl Board .... "
That the Circular letter of Decenber 21, 1965 of the
CGovernment was made known to the worknen is clear from the
evidence of the appellant’s witness RW 7 Shri. Wadehra. He
has categorically stated that he joined the " discussions
bet ween the representatives of the worknen and the Managing
Director of the appellant corporation which took “place at
Del hi on COctober 15, 1966. He further states that he cane to
know at that time that on Cctober 14, 1966, during the
di scussions between the | abour and the managenent at which
he was not present, the worknen's representatives had
desired that the Cabinet’s directions may be nade applicable
to themwth regard to bonus. This witness further states
that the Managing Director made an offer during the
di scussions and that offer is contained in the draft letter
dated Cctober 14, 1966, to which we have already referred.
The witness further states that the workmen declined to
accept the offer of the managenent to opt for the production
bonus schene. H's evidence clearly shows t hat t he
managenent has comunicated to the workmen the Cabinet
deci sion, as conveyed by the Crcular letter of the
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Governnment dated Decenber 21, 1965. This evidence further
nakes it clear that the workmen declined to opt for the
producti on bonus schene, but, on the other hand, insisted
that bonus nmust be paid to themaccording to the Cabinet’s
deci si on.

M. Cokhale attenpted to explain away the effect of the
draft letter of October 14, 1966 by urging that the Cabinet
deci sion has been communicated only after the Union had
submitted its charter of demands as early as August 19,
1966. So long as the Cabinet decision has been conmuni cated
and option was given to the workmen, it does not in our
opinion mtter at what stage the conmunication was made to
the | abour. Under the circunstances, it is idle for the
nmanagenent to contend either that the appellant is not bound
to conply with the Cabinet decision or that the worknen are
not entitled to meke any claim on the basis of that
deci si on.

That | eaves us with the alternative contention, raised
by the 'managenent, that production bonus schene was
i ntroduced “with the consent and approval of the Centra
CGovernment _and that on its introduction the ex gratia
paynment of bonus stood elimnated. No doubt this is the
stand that has been taken in the note attached by the
appellant in its Grcular letter dated Septenmber 9, 1966.
720
we have already adverted to that note in the earlier part of
our judgnment. No materials, whatsoever, have been placed by
the appellant in support of this contention. The production
bonus schene itself does not state that it is in lieu of al
other ex gratia paynents. There is no order of ' CGovernnent
on record to show that the Crcular letter of Decenber 21,
1965 has been nodified by the Governnent .in any. nanner
what soever. The only evidence relied on by the appellant in
this connection was the statement of RW 7, Shri \Wadehra.
He says that after a full consideration of all the relevant
factors and in consultation and with the approval  of the
Central Gover nrent a production bonus schene was
i ntroduced by the appellant with effect fromthe year / 1965-
66 and that he was hinmself present at a nmeeting in the
Mnistry when a decision was taken that the Corporation
m ght introduce the production bonus scheme and - that the
wor kmen shoul d be paid production bonus in-addition to  the
bonus payabl e under the Bonus Act. He further speaksto the
fact that production bonus schene replaced the ad hoc  ex
gratia bonus nade in the past years. Excepting this  bare
statement in the oral evidence, no order of the Centra
CGovernment to this effect, or nodifying its previ ous
deci sion, has been placed before the Tribunal. Under those
circunstances, the Tribunal was perfectly justified in
hol ding that the appellant has not established that on the
i ntroduction of the production bonus schene, all paynents of
ex gratia bonus ceased.

The striking down of sub-s. (2) of s. 34 of the 'Bonus
Act, Dby this Court, has no effect, as rightly held by the
Tribunal, in recognising the claimof the worknen. VWhen
once it is established, as in this case. that the Cabinet
deci si on regardi ng ex gratia paynment of bonus has been
comuni cated to the worknen with an option to accept the
sai d deci sion or the production bonus scheme and the | abour
wanted the Cabinet decision to be inplenented. it follows
that an agreement, under s. 34(3) of the said Act has cone
into effect and it is valid. Hence we are in agreement with
the views expressed by the Tribunal that the ex gratia
paynments, clainmed by the worknmen, are saved by sub-s. (3) of
s. 34 of the Bonus Act.
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There was a feeble argunent, attenpted to be raised by
M. CGokhale, that the application of the Cabinet decision is
condi tional upon the maintenance of the |evel of performance
of the undertaking in individual cases. The Tribunal has
held that the | evel of performance of worknmen, in the years
in question, has been maintained. |In this connection, anong
other matters, it has referred to a statenent made in the
April-May 1966 issue of the "FCl News", a journal published
by the appellant. This journal is issued after the year has
come to an end and there is a state-

721

ment to the effect that the Nangal Fertilizer factory has
exceeded the revised production targets fixed for Calcium
Ammonium Nitrate (CAN)  and Heavy Water and the sai d
performance, despite the serious handicap suffered because
of the severe power cuts enforced since Novermber 1965, was
commendabl e. W are satisfied that the finding recorded by
the Tribunal, on'this point, is justified.

Once /it is held, as we do, in agreenent wth the
Tri bunal, that the appellant was bound to inplenent the
Crcular of the Central Governnent, dated Decenber 21, 1965,
it follows that the appellant was bound to pay the ex
gratig, paynent of bonus, as clainmed by the workmen for the
years 1in question- and that the appellant is further not
entitled to deduct 'the advance wages of 4 days paid for the
year 1965-66. The decision of the Tribunal, on this aspect
is correct and is affirmed.

Before we take up the question regardi ng the wages for
the strike period, it is necessary to give a clarification
regardi ng an observation made by the Tribunal regarding the
producti on bonus schenme.  Wile discussing the claimof the
Union regarding ex gratia paynent of ~ bonus as per the
Cabi net decision, the Tribunal has observed .that the
producti on bonus schene introduced by the appellant: is in
addition to the ex gratia paynent which the worknmen are
entitled to We do not express any opinion regarding the
correctness or otherwise of this view of the Tribunal
excepting to state that the opinion expressed by the
Tribunal was wuncalled for and outside the scope of the
ref erence.

This | eaves us with the question of the clai mof |abour
for wages for the strike period from Cctober 17 to October
31, 1966. The Tribunal has held that the strike was both
legal and justified and it has awarded t he worknen half the

wages for that period. This finding of the Tribunal is
attacked on behalf of the appellant by M. —Gokhale. The
| earned counsel did not urge that the strike was illegal.

but on the other hand he pressed before us that the strike
was thoroughly unjustified and the finding of the Tribuna

was contrary to the evidence on record and also perverse.

The counsel urged that various itenms of evidence which have
a very vital bearing on a consideration of this question had
not been adverted to at all by the Tribunal. On the other
hand M. Sen, |earned counsel for the Union, pointed out
that the Union nade various attenpts ,for having its claim
regarding bonus anmicably settled wth. the nmanagenent .

The managenment woul d not even agree to i mpl enent
the directions given by the Central Governnent. It
was very evasive in its replies when pressed
to act upon the Cabinet decision. Several medi ati on
tal ks wer e hel d and conciliation also failed.

Therefore, wunder those circunstances, the worknmen honestly
felt that a responsible body |ike the appellant was not
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anenable to reason and hence a sense of frustration set in
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and in consequence the worknen went on strike to draw the
pointed attention of the nanagenent to the demands nade by
the Union. Under those circunstances, the counsel urged that
the worknen’s going on strike was justified and the Tribuna
had al so awarded only hal f wages for that period. Counse
urged that this finding had been arrived at on a proper
consi deration of the materials available before the
Tri bunal

W are not satisfied that the Tribunal has properly
consi dered and adverted to the relevant evidence on record
before it cane to a finding in favour of the workmen. The
Union submtted a charter of demands on August 19, 1966.
One of the demands related to the paynent of bonus for the
years 1964-65 and 1965-66 at the sanme rate at which it was
paid for the previous years. The Union has stated that the
wor kmen will resort to coercive neasures if the demands are
not complied with within 15 days. The period of notice given
shoul d have expired on Septenber 3, 1966. By that tine the
Conciliation Oficer had intervened and he sent a letter,
dated August 30, 1966 to the nmnagenent and the Union that
he had taken up the dispute for the purpose of conciliation
and requested both’ the managenent-and the Union to attend
the conciliation proceedi ngs on Septenber 14, 1966. 1In the
meanwhile the Union had started agitation on Septenber 3,
1966 by starting 'a general hunger strike and actually on
Septenber 5, 1966 a 96- hour hunger strike was also resorted
to This appears to have continued till Septenber 12, 1966
The appel | ant announced on Septenber 9, 1966 the
i ntroduction of the production bonus schene with effect from
1965-66 and al so indicating the circunstances under which
the ex gratia paynment of bonus was being nade on prior
occasions and as to why it was being  discontinued. The
hunger strike by Shri Ranthirtha, the President of the
Uni on, was comenced from Septenber 12 and continued till
Sept enber 17, 1966.

The conciliation proceedings which had been posted to
Sept enber 14, 1966 could not be taken up on that day as the
Oficer was on tour. On Septenmber 17, 1966 the worknen
started a one hour strike in each of the shifts. ~The  Chief
Conciliation Officer intervened and he fixeda nmeeting for
Sept ember 20, 1966. The appel |l ant managenent gave-a witten
statenment to the said officer on Septenber 21, 1966 setting
out its stand in reply to the denand nade by the worknen.
They referred,, inthis witten statenent, to the Circular
issued by them on Septenber 9, 1966 regarding the
principles governing the paynment of bonus. « The nmanagenent
al so stated that the Nancy wunit had not recei ved
instructions from the Controlling Mnistry regarding the
Cabi net
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decision and that it would check up with the Head Office and
the Mnistry about this matter.

Neverthel ess, on October 3, 1966, Shri Ranthirth, the
President of the Union and his group started an agitation
that the nanagenent had gone behind its conmtnents. On
Cctober 12, 1966 the Chief Conciliation Oficer again
visited Nangal and had discussion with the representatives
of the nmanagenent and the Union and this continued till
Cct ober 15, 1966. Shri Wadehra, R'W 7, speaks to these
facts and he also states that Shri Amarnath Vi dhyal ankar, a
Menber of Parlianment, attended the proceedings on Cctober
15, 1966 on behal f of the workmen.

Shri  Wadehra, in his affidavit dated June 24, 1967 has
again stated that the Chief Conciliation Oficer invited
representatives of the worknmen to come to Delhi to discuss
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the matter with the higher authorities of the appellant
Cor por ati on. Shri Wadehra further states that he hinself
joined the negotiations which took place at Delhi from
Cctober 15, 1966 and that the said negotiations were
attended by the Managing Director & Chairman on behalf of
the appellant and M. Vidhyal ankar attended the proceedings
along with certain other representatives of the worknen. M.
Wadehra further states that on the evening of October 15,
1966 the workmen’s representatives intimted that they woul d
di scuss the outconme of the negotiations at Delhi with the
general body of the workmen at Nangal, the next day, and
then return to Del hi and report the reaction of the workmen
regarding the proposals discussed during the negotiations.
But, instead of keeping this prom se the representatives of
wor kmen addressed a public neeting on the evening of October
15, 1966 and incited the workmen to strike work from
Cctober 17, 1966.  The strike was actually comenced from
Cctober~ 17. M+ Wadehra al so stated that a telegram from
the Secretary of ~the Labour “Mnistry inviting all the
parties to attend the conciliation neeting at Chandigarh on
Oct ober 17, 1966 was received but the |abour did not care to
attend that meeting.

We have referred to sone of the incidents which have
taken place prior to Cctober 17, 1966 only to show the
attitude that the /|l abour was adopting in respect of their
denmands. There is a further circunstance that a telegram
dated Cctober 13, 1966 had been sent by the Labour
Conmi ssi oner fixing conciliation proceedings for October 17,
1966, at Chandigarh and a telegramwas also sent by Shr
Vi dhyal ankar, who was representing the workmen, to the Union
President request his to stay the strike for a day. So far
as the telegram stated to have been sent by Shr
Vi dhyal ankar, the receipt of the same is admitted, but the
Union is not prepared to accept the receipt of the tel egram
dated October 13, 1966 stated to have been sent by the
Labour Comm s-
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sioner. W will presently show that the plea of the Union in
this regard cannot be accepted because there is - sufficient
evidence on record to show that the telegramhad been sent
by the Labour Comm ssioner and must have been received by
the President of the Union.

W have already referred to the statenent of Shri
Wadehra about the receipt, by the managenent, of the said
telegram fixing conciliation proceedings for Cctober 17,
1966. The telegramis Exhibit RW3/1 which is dated October
13, 1966 and sent from Chandigarh. The telegramis sent to
the appellant and to the Union. The Labour - Conm ssioner
requests the attendance of the parties to the conciliation
neeting on Cctober 17, at 11 a.m

Exhibit RW 14 is a letter dated Cctober 13, 1966 sent’
by the Labour Comm ssioner to the appellant and the  wunions
concerned, containing a copy of the tel egramsent by him on
that date regarding the conciliation proceedi ngs bei ng fixed
on Cctober 17, at Chandigarh and requesting the parties to
appear before him That the said telegramand letter have
been sent is proved by the evidence of RW 1 who is an
Assistant in the Labour Commissioner’s Ofice at Chandigarh
and who has produced the necessary file pertaining to the
same. That the tel egram sent by the Labour Comm ssioner has
been delivered is also proved by RW 3 who has produced the
delivery sheets in respect of the tel egram Rel yi ng upon
these circunstances, quite naturally M. Gokhal e strenuously
urged that the receipt of the telegramissued by the Labour
Conmi ssioner is purposely denied by the Union to profess
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i gnorance about the conciliation proceedings being taken
up on Cctober 17, 1966, because the Union was in no nood to
participate in those proceedings.

M. Sen, no doubt relied upon the evidence of the
workmen’s witness No. 3, Shri Ranthirtha, President of the
Union, that no telegram was received from the Labour
Conmi ssioner regarding conciliation proceedings to take
pl ace on Cctober 17, 1966, but this witness hinmself accepts
that the telegramsent by M. Vidhyal ankar was received by
hi m W are inclined to accept the contention of M.
CGokhal e that the denial by the Union of the receipt of the
tel egram sent by the Labour Comm ssioner cannot be accept ed.

M. Gokhale, |learned counsel, referred us to the
decision of this Court in The Managemt of  Chandr anal ai
Estate, Erna Kulamv. its Woirknen (1) and particularly to
the follow ng observations-at p. 455:

(1) [1960] 3 S.C R~ 451, °
725
"While on the one hand it has to be
renmenmbered that strikeis a legitimate and
soneti nes unavoi dabl e weapon in the hands of
labour it~ is equally inportant to remenber
that indiscrimnate and hasty use of this
weapon shoul d not be encouraged. It will not
be right for labour to think that for any kind
of demand a strike can be commenced with
i mpunity without exhausting reasonabl e avenues
for ‘peaceful achievenment of their objects.
There may be cases where the demand is of such
an urgent and serious nature that it would not
be reasonable to expect labour to wait till
after asking the GCovernnent to nake a

reference. |In such cases, strike even ' before
such a request has beenmade may well be
justified ."

M. Gokhal e urged that there was absolutely no wurgency in
the case before us because the nanagenent was prepared to
pay the bonus as admitted by themand the controversy was
really regarding the additional ex gratia paynment. Further
counsel pointed out that the Conciliation Oficer had not
made any report about conciliation having failed and in fact
the telegram sent by the Labour Conmm ssioner as late as
Cct ober 13, 1966 <clearly showed that he was still
"continuing the proceedings. Counsel also pointed out that
after having separated fromthe Del hi neeting on Cctober 15,
1966, prom sing to consider the proposals put before it by
the managenent and communi cate the same to the managenent,
the |eaders of the worknen incited themto go on strike at
the neeting held the very next day and actually the strike
itself comenced from Cctober 17, 1966. No doubt M. Sen,
| ear ned counsel, pointed out that there was nothing for the
managenment to consider in their neeting the demands of the
wor kimen, because the Cabi net decision was well known. He
also urged that the worknmen obviously felt that the
managenent was not adopting a reasonable attitude and hence
they resorted to a strike, which was justified under the
ci rcunst ances.

W may also indicate that there is evidence, let in by
the mnagenent, to show that during the strike period and
even prior to that, several of the workmen resorted to
violence and other acts of indecency. Evidence has also
been let in to showthat the worknen continued to strike
even after a notification, dated October 31, 1966 was issued
by the President of India prohibiting the strike and
requiring the workers to report for duty. W do not propose
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to dwell on these matters, because we have only to consider
the justification or otherwi se of the strike from Cctober 17
to Cctober 31, 1966.

The rmanagenent was prepared to pay at all tines the
bonus as per the Bonus Act. They had also announced on
Sept enmber
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9, 1966 the introduction of the production bonus schene.
They were actively taking part in the conciliation
pr oceedi ngs. The appell ant al so nade to the Union certain
proposals on Cctober 15, 1966 at the conference held at
Del hi  which ’proposals’ the representatives of the worknen
prom sed to discuss with the worknen and give a reply to the
appel lant. But, on Cctober 16, 1966, at a neeting of the
wor kmen, they were incited to go on strike. The receipt of
the tel egram of Cctober 13, 1966 of the Labour Conmi ssioner

fixing GCctober 17, 1966 for further discussions and
inviting the Union and the managenent to attend the neeting,
is falsely denied” by the Union. The receipt of Sri
Vi dhyal ankar’s telegram requesting the Union to put off
going on-strike by one day is adnitted by the President of
the Union, but that request was not conplied with by the
wor kren. Sri Vidhyal ankar, it nust be renenbered, was
representing the workmen in certain conciliation nmeetings.
Al these circunstances clearly show that the demand of the
Union regarding ex gratia bonus cannot ‘be considered to be
of an ’'urgent and serious nature’. They al so show that the
aunching of the strike was wunjustified. It therefore
follows that the workmen are not entitled to any wages for
the period of the strike viz., fromCctober 17 to Cct ober
31, 1966. To this extent the award of the Industria

Tribunal will have to be set aside.
In the result, we set aside the award of the Industria
Tribunal in so far as it directs the appellant to pay the

wor kmen hal f the wages for the strike period from Cctober 17
to OCctober 31, 1966; and, to that extent, the appeal is

allowed. 1In other respects the appeal will stand di'sm ssed.
As the appellant has failed on the substantial question, it
wilt pay the costs of the respondent-worknen.

Y. P. Appeal partly
al | owed.

727




