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The appel | ant manufactures cenent at its factory in
Kurnool District, Andhra Pradesh. The main raw material used
for the manufacture of cenent is |linmestone. The |and on which
the factory is situated is owned by the appellant. In 1957 and
1959 the appellant was granted two mining | eases by the State
Governnment for extracting |inmestone covering a total area of
3597 acres and 85 cents. Under the | ease deeds the appell ant
was liable to pay royalty in respect of the |imestone quarried
fromthe mnes in the | eased areas at "5% of the sale val ue at
the pit’s mouth subject to a m ninmumof 0.37 paise per tonne
of limestone". The rate of royalty payabl e under the | ease
deeds was revisabl e under sub sections (1) and (3) of Section
9 of the Mnes and M nerals (Regul ati on and Devel opnent)
Act, 1957 (hereinafter referred to as "the Act"), which as they
then stood read:
" 9 (1) The holder of a mining | ease granted
before the comencenent of this Act shall
notwi t hst andi ng anyt hi ng contained in the
instrument of lease or in any law in force at
such conmmencenent, pay royalty in respect
of any mneral renoved by himfromthe
| eased area after such commencenent, at the
rate for the tine being specified in the Second
Schedul e in respect of that m neral

9(2) XXX XXX XXX XXX

9(3) The Central CGovernnent may, by
notification in the Oficial Gazette, anend the
Second Schedul e so as to enhance or reduce

the rate at which royalty shall be payable in
respect of any mneral with effect fromsuch
date as nmay be specified in the notification

Provi ded that the Central GCovernnment shall not

"(a) fix the rate of royalty in respect of
any mneral so as to exceed twenty per

cent of the sale price of the mneral at
the pit’s head, or
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(b) enhance the rate of royalty in respect
of any mneral nore than once during
any period of four years".

Sub Section 3 of Section 9 has since been anended by
the M nes and M nerals ( Regul ati on and Devel opnent
Amendnent) Act, 1972, (Act 56 of Section 1972) by which inter
alia the proviso to sub section 3 was deleted and the only limt
at present on the Central Government's power to enhance or
reduce the rate of royalty is that the enhancenent cannot be
made nore than once during any period of four years.

We are concerned with the royalty and cess payabl e by
the appellant for the period prior to the 1972 anmendnent
nanely for the period 11.10.1962 to 10.12.1971. The present
di spute has arisen out of a claimnade by the appellant in a suit
agai nst the respondents claimng refund of excess royalty
al l eged to have been paid by the appellant to the respondents
bet ween the period 11.10.1962 to 10.12.1971 together with the
cess thereon as well as for interest on such excess paynment.
According to the claimin the appellant’s plaint, the appellant
had pai d royalty at the agreed rate of 0.37 paise per tonne on
the linmestone quarried by it fromthe | eased areas til
Novermber 1962. On 16.11.1962 the Central Government
issued Notification No. ML1-152 (26) 62 anmendi ng the Second
Schedule to the Act with effect from 10.11.1962. The
Notification sought to fix royalty on |linestone at the rate of 0.75
p. per tonne subject to a rebate of 0.38 p. per tonne to be given
on limestone beneficiated by froth floatation nethod. The rate
of royalty was again revised by an anendnment of the second
Schedul e by a second Notification dated 8.7.1968. According
to this notification with effect from1.7.1968, royalty of Rs.1.25
pai se per tonne was payable in respect of superior grade
linmestone and at the rate of 0.75 p. per tonne for inferior grade
i mestone. Since the |linestone quarried by the appell ant was of
inferior grade, it continued to pay royalty at the rate of 0.75 p
per tonne. In 1970 the Central Government issued a third
Notification in exercise of powers conferred by Section 9 (3) of
the Act. The third Notification No. GSR 200 dated 29.1.1970
did awnay with the difference in the rate of royalty on the basis of
the grade of limestone and fixed the royalty payable in respect

of all grades of limestone at Rs.1.25 per tonne. -Incidentally
both the Courts bel ow had incorrectly recorded that the third
notification fixed the rate of royalty at 0.75 p. per-tonne. It is not

in dispute that the appellant had paid for the |inestone quarried

by it subsequent to 29.1.1970 at 0.75 p. per tonne. The

appel l ant has clainmed it had submitted nonthly and annua

returns to the concerned authorities which disclosed the

guantity of |imestone quarried during each nonth, year, the

total value and stock in hand, the royalty payable and paid

together with I and cess and the pit’'s nmouth val ue of | inestone.
The appel | ant chal | enged the second and third

Notifications by way of a wit petition (WP. No. 3276 of 1970) in

the H gh Court of Andhra Pradesh on two grounds: first that the

rate of Rs.1.25 per tonne did not reflect 20% of the sale price

under proviso (a) to Section 9(3) and second that there could

be no revision in 1970 after the 1968 notification in

contravention of clause (b) of Section 9(3). The wit petition

was di sposed of on 22.2.1972 hol ding that under the first

proviso to sub section 3 of Section 9 of the Act, the Centra

CGovernment did not have the power to enhance the rate of

royalty in excess of 20% of the sale price of the Iinestone at the

pit’s head and directed the respondents to refund any anount

whi ch the appellant nay have paid in excess to them The

subm ssion of the respondents that the rate of Rs.1.25 was

fixed on the basis of an Al India average was rejected foll ow ng
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an earlier decision of the same High Court. This is what the
| ear ned Judge who di sposed of the appellant’s wit petition
sai d:

" What is stated in clause (a) is very clear
The rate of royalty has to be fixed so as not to
exceed 20 per cent of the sale price of the
mneral at the pits head. Evidently, the
guestion of taking averages into consideration
does not arise. The sane view was taken by
ny | earned brother Kuppuswam , J., in Wit
Petition No. 5758/ 70 and batch, where the
very same notification had been chal | enged
on the grounds raised before ne. |In that
case, it was argued that it was the Al India
average that had been taken into
consi deration. The learned Judge cone to
the conclusion that the royalty cannot in any
case exceed 20 per cent of the sale price of
the mneral at the pit's head and, therefore,
the notification issued by the Governnent
woul d have to be linted to 20 per cent of the
sale price at the pit’s head. = The | earned
Judge al so directed that the Governnent will
ascertain the sale price of the linmestone at the
pit’s head in each/case and charge 20 per
cent thereof as royalty and refund the excess,

if any, paid by the persons concerned. 1 find
nyself in entire agreement with the direction
given by the | earned Judge. | also direct that

the Government will determne the sale price
of the linme stone quarried by the Conpany at
the pit’'s head and charge 20 per cent thereon
as royalty and if the Conpany has paid any
excess, refund the sanme to the Conpany"”.

The al | egati on of contravention of clause (b) of the
proviso to Section 9(3) was however rejected.

The suit out of which these proceedings arise, was
filed by the appellant before the Subordi nate Judge, Kurnoo
on 17.1.1973. The cause of action as pleaded-in the plaint
was that an amount of Rs. 14, 82,311.50 of excess royalty had
been paid by the appellant by m stake which became known
to the appellant only after the decision in WP. 3276 of 1970. A
decree for the entire anount was sought together with interest
from27.4.1972 at 12% per annum The cl ai mof the appell ant
was resisted by the State respondents. In their witten
statement, they said that the periodical returnsfiled by the
appel lant indicating pit’'s nouth values of the |inmestone were
not accepted by the State since royalties at flat rates were
fixed for linmestone. |t was further stated that on a verification
of the accounts produced by the appellant, the Assistant
Director of Mnes and CGeol ogy , Kurnool, had found
di screpancies in the quantity of |inmestone stated to have been
gquarried by the appellant and that the appellant was in fact
liable to pay royalty on a further quantity of 1,56,268.00 tonnes.
The said respondents relied upon guidelines issued by the
Central Covernnment fixing the sale price at the pit’'s head year-
wi se for the period from 10.11.1962 to 31.3.1972. The sale
price had been worked out by the Director Mnes and Geol ogy
on the basis of various itenms of expenditure involved in
extraction of limestone fromthe | eased areas which included
expendi ture on account of Staff Welfare Fund , |nsurance and
Depreciation. This was taken as the equivalent of the sale
price of limestone at the pit’'s head and the royalty was
calcul ated at 20 % of the sale price so fixed. In Annexure 'F
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to the witten statenment, the State respondents gave the tota
amount payabl e by the appellant for the period 10.11.1962 to
31.3.1972 on account of royalty and cess including the
additional royalty on the inferior quantity of |inestone detected
after giving credit to the appellant for the paynents made by
the respondents. On the basis that the sale price of the
limestone was to be fixed fromthe point of its despatch to the
appel l ants’ factory, it was adnmtted that the appellant had paid
the State respondent in excess of 20% of the pit’'s mouth val ue
during the period in question towards royalty and cesses.
According to the State respondents an amount of

Rs. 2,50,571. 61 was payable by the State to the appell ant

whi ch sum woul d be adj usted agai nst the royalty and cess

payabl e by the appellant towards subsequent dues. An

amendnent to the witten statement was all owed by the
Subor di nat e Judge, Kurnool by which the State respondents

sought to claimthat the sale price of |inestone at the pit’'s head
shoul d -al'so include the expenditure relating to the crusher and
ropeway, as a result of which nothing was payable by the State
to the appellant by way of refund.

The trial Court decreed the suit in part holding that the 'pit
head’ as referred to in proviso (a) to Section 9(3) neant the
conmon area where the linmestone was stocked in the | eased

area after the area was excavated and processed and readi ed

for despatch either to purchasers or to the factories of the

| essee/ assessee for being used in the manufacture of cenent.
Therefore, all itens of expenditure upto the point of stacking
was includible for the purposes of calculating the sale price of
the linmestone. Any further expenditure in transporting the

i nmestone fromthe ’'pit head’ so-defined, tothe appellants’
factory was not so includible.” In other words, the case made
out by the respondents by the amendnent to the witten

statenent was rejected. An amount of Rs.2,50,571.61p. was

held to be due to the appellant by way of refund. Interest

@2% per annum was al so granted on the decreed anount
from27.4.1972 till realisation. The appellate Court upheld the
reasoning of the Trial Court on 23rd January 1987 and cane to
the conclusion that the trial Court’s finding that the appellant
had paid an excess anpbunt of Rs.2,50,571.61p. was correct.

No appeal has been preferred fromthe decision of the

appel | ate Court by the respondents. The only question,
therefore, is whether the appellant’s further claimfor a refund of
the bal ance of Rs. 16, 08,308.02p is perm ssible.

The appellant’s claimis founded on the definition of
the word "pit’s head’ used in proviso (a) to Section 9(3) of the
Act . According to the appellant, the word 'pit’ had been
wongly construed by the Trial and H gh Courts not only by
giving it the same neaning as 'mne’ but also by inporting the
definition of the word "mne’ in the Mnes Act, 1952 to define
the word 'pit-head” in the 1957 Act. According to the
appel l ant, 'pit’ neans the actual physical opening -and the 'pits
head’ means the mouth of this opening. Therefore, according to
the appellant, for the purposes of proviso (a) to Section 9(3) of
the Act, the sale price of the mneral was to be ascertained wth
reference to the "pits head’ so defined and the royalty
cal cul ated on such sale price

Learned counsel for the respondents on the other hand
has supported the reasoning of the Courts below Both, the tria
court as well as the Hi gh Court went into the question of the
sale price of the limestone quarried by the appellant in the
| eased area in elaborate detail, an exercise which, as it now
turns out was really futile.

On 23rd November, 1993, this Court in Saurashtra
Cenment and Chemicals Industries Ltd. v. Union of India and
Anot her di sposed of an appeal from a decision of the CGujarat




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

6

H gh Court which had, unlike the Andhra Pradesh Hi gh Court in
WP No. 3276 of 1970, held that the 1970 Notification was not
contrary to clause (a) of the proviso to sub section (3) of
Section 9 of the Act. In that case also the appellant was a
manuf acturer of cenent and held a nmining | ease for excavating
i mestone |ike the appellant before us. The |inestone m ned
was not sold but consunmed in its own factory. The Union of
India filed an affidavit before this Court showi ng the nmanner in
which the royalty for |inestone was fixed at Rs.1.25 per tonne
by the 1970 notification. It was stated that the restriction of
20% of the sale price of the mneral at the pit’'s head was
wor ked out by taking the average sale price of the mnerals at
the pit’s head for the entire country and the fixation of royalty by
taking sale price of each unit in the country was not visualised
by clause (a) nor was it practicable.

This was accepted by this Court by saying:
Payment of royalty under sub-section (I) is in
respect. of mneral renpval from area but
fixation under clause (a) of proviso to sub-
section (3) is related to mneral and not to
area leased or-the unit. It did not admttedly
exceed 20% of the sale price of the mineral at
the pit’s head if the average sale price of the
mneral for the entire country is taken into
account. Fromthe provisions extracted earlier
it is apparent that the | aw does not require that
fixation of royalty should be unitwise. ~In fact it
could not be as denonstrated in the counter-
affidavit. It cannot therefore, be said that the
notifications issued by the Governnent were
viol ative of the proviso".

Therefore, both in law and as a matter of fact the fixation of
Rs. 1. 25 per tonne by the 1970 Notification was held to be valid
and in accordance with proviso (a) of Section 9(3) of the Act.

The view in Saurashtra Chemcal isin keeping with
subsequent observations of this Court in State of MP. v.
Mahal axmi Fabric MIIls Ltd. t hat:

" The purpose of the Union control envisaged

by Entry 54 and the MVRD Act, 1957, is to

provi de for proper devel opnent of m nes and

m neral areas and al so to bring about a
uniformty all over the country in regard to the
m nerals specified in Schedule | in the matter
of royalties and, consequently, prices". (p.663)

Strictly speaking therefore, since the substratum of the
appellant’s claimin the suit was the H gh Court’s decision in
WP 3276 of 1970, and since that decision is clearly not good
law in view of the decision in Saurashtra Chemcals, the suit
is liable to be dismssed. However, since the respondents had
not inpugned either the decision in W 3276 of 1970 nor the
deci sion of the Hi gh Court partly directing the appellants suit,
we cannot follow what woul d ot herw se have been the | ega
course. However, having regard to the decision of this Court in
Saurashtra Chemicals (supra) the appellant’s subm ssion that
the words 'pits head” in proviso (a) of Section 9(3) of the Act
nmust be construed to nean the nmouth of a particular
excavation in a particular |leased area is entirely unacceptabl e.
VWhen this Court has allowed the cal culation of royalty on
i mestone on the basis of a national average pit head sale
price, the decision of the Trial Court and H gh Court to reject
the appellant’s plea that the "sale price’ at the pit head nust
nmean the price of |inmestone at the opening of each excavation
within the | eased area cannot be held to be erroneous.
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We therefore disniss the appeal with costs.




