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Thi s appeal by special |eave arise fromthe Judgnent of the Division Beach
of the Hi gh Court of Cal cutta, dated Decenber 23,1982 in F-M A T. No.

3515/ 80. The appel l'ant, while working as a Preventive Oficer, Gade Il

was di sm ssed from service by way of disciplinary neasure. But, one appea
the Division Bench of the Hi gh Court set aside the order of dism ssal and
remtted the matter to the disciplinary authority to consider the case on
all aspects and pass appropriate order. Thereafter, the discipli-nary
authority by Order dated August 9, 1973 considered the matter and inposed
the penalty of reducing the scale of pay for one year with cunul ative

ef fect. Thereafter, the appellant was pronoted as Preventive Oficer
Grade-1 by proceedi ngs dated August 9, 1974. Thereafter, he approached the
H gh Court claiming seniority fromthe date to which he is eligible for
fitnment as Preventive Oficer, Gade |- The Learned Single Judge issued the
wit and directed the authorities to grant himseniority according to the
rel evant rules. On appeal, the Division Bench, relying upon the procedure
prescribed in the Circular F. No. 3/5/69-Ad.I1I1-A ‘dated April 25, 1972 and
pl aci ng reliance on paragraph 7, held that sincethe appellant was inposed
puni shrent of withhol ding scal e of pay for one year, he was not eligible to
count the seniority fromthe date on which his junior was pronoted and that
therefore, the fixation of seniority with effect from August 9,1974 was in
order. Thus, this appeal by special |eave.

It is contended by Shri Ganguli, |earned senior counsel for the appellant
that in the proceedings of the Departnent in F. No. 2/18/68- Ad.|V(i),
dated June 6,1968 pursuant to the reconmendations nade: by the Custons
Study Team the posts of Preventive Inspectors were abolished and equa
nunber of posts, nanely 245 pernmanent and 15 tenporary posts were created
and directions were given to fit grade-1l officers in a phased manner as
and when vacancies arise in Grade ,| and that on their own show ng of the
respondents that one M. Sarup Kumar Ghosh, who was imredi ate junior bel ow
the appel l ant was pronoted w.e.f.. February 29, 1968. The appellant is
entitled to the fitment of his seniority ax on February 29, 1968. W find
force in the contention.

Though the | earned counsel for the State seeks to rely on the above

i nstructions prescribing the procedure that unless the DPC considers and
promotes the appellant to the post of Preventive Oficer-Gade |, he is
not: eligible to be considered and that therefore, the procedure adopted by
the Department to give himSeniority we.f. August 9, 1974 is perfectly in
accordance with the instructions referred to hereinbefore, we find no
substance in the contention.

It is seen that in the decision taken by the Departnment on June 6, 1968
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reorgani sing the preventive officers cadre and sanction of posts, it was
specifically stated that the creation of the usual scale of pay of the

al | owances of 245 earnmarked posts of Preventive Oficers-Gade | and
consequent abolition of 245 posts of Preventive Officers-Gade Il would

i ndicate that the officers holding the posts of Preventive Oficer G ade-|
as on that date are entitled to be considered for fitment as and when the
vacanci es woul d arise. But for the renpbval of the appellant from service,
he woul d have been entitled to be considered for fitnent in the grade of
Preventive Oficers, Grade | when his junior nost officer, namely, Sarup
Kurmar CGhosh was considered and pronoted w.e.f: February 29, 1968. The High
Court fell in error in considering that there was a puni shment inposed upon
the appellant in the order dated August 9, 1973. It is seen that the

puni shnent i nposed was only reduction of scale of pay for one year with
cunul ative effect. That does not have the effect of reducing his seniority
nor would it be a punishnment of reduction of seniority of any placenent

whi ch the appellant would be entitled to hold in the order of seniority.
Under those circunstances, we are of the view that the appellant is
entitled to be adjusted in the cadre of Preventive Oficers, Grade | w.e.f.
February 29, 1968, the date on which his imredi ate junior was considered
and was given fitnent as Preventive Oficer, Gade-I

The appeal is accordingly allowed. The order of the Division Bench is set
asi de and that of the Single Judge is confirmed. The appellant is entitled
to all the consequential benefits: But in the circunmstances, there will be
no order so to costs.




