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ACT:

Industrial Dispute--Transfer of enployment from one
enpl oyer to another--Such transfer nust be preceded by
termination of enploynment with first enployer and a new
contract--Establishment to whom services of enployee are
lent by enployer has no right to disnmiss - enployee from
servi ce.

HEADNOTE:
The appellant-firmhad a nunber of factories including
one at Kanptee in Vidharba. Its head office was also

situated there,. The factory at Kanmptee and the head office
were treated as separate establishment. the factory being
regi stered under the Factories Act and the Head Office under
the C P. and Berar Shops and Establishnents Act, / 1947.
Respondent No. 1 was originally enployed at the aforesaid
factory but Ilater he was directed to work —at the head
office. When the Head Ofice dism ssed himfromservice he
chal | enged the order of dism ssal by an application under s.
16 of the C.P. & Berar Industrial Disputes settlenment Act.
The Assi stant Commi ssioner disnissed the application holding
that Respondent No. 1 at the naterial tinme was not an
enpl oyee of the factory but was enployed in the Head Ofice.
The Industrial Court refused, in revision, to.interfere with
the Assistant Conmi ssioner’s order. Respondent No.. 1 filed
a wit petition under Art. 226 of the Constitution. The
H gh Court observed that unless it was established that the
enpl oyment of Respondent No. 1 in the factory was- legally
termnated it could be assuned nmerely because he was ' direct
to work in the head office, that his enmployment was changed
and the head office was substituted as his. enployer in
place of the said factory., As the order passed by the
Assi stant Conmm ssioner was not clear on this question the
H gh Court renmanded the case for disposal according to |aw.
The firm appealed to this Court.

HELD: (i) A contract for service is incapable of
transfer wunilaterally. Such a transfer of service from one
enpl oyer to another can only be effected by a tripartite
agreenment between the enpl oyer, the enployee and the third
party, the effect of which would be to termnate the
original contract of service by mutual consent and to. rmake
a new contract between the enpl oyee and the third party. So
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long as the contract of service is not termnated, a new
contract is not nade as aforesaid, and the enployee
conti nues to be in the enmploynent of the enpl oyer.
Therefore, when an enployer orders himto: do certain work
for another person the enployee still continues to be i.n
his enpl oynent. The only thing that happens in such a case
is that he carries out the orders of his master. The.
enpl oyee has the right to claimhis wages fromthe enpl oyer
and not fromthe third party to whomhis services are |ent
or hired. It may be that such a third party may pay his
wages during the time that he has hired his services, but
that is because of his agreement with the enployer. that
does not preclude the enployee fromclaimng his wages from

the enpl oyer. the hirer may al so. exercise control and
direction in the doing of the thing for which he is hired or
even the nmanner inwhich it is to be done. But if the

enpl oyee fails to. carry out his direction he cannot

273

dismss him and can only conplain to the enployee. The
"right of disnmissal vests with the enployer. [279 &F]

Such being the position in law, in the present case the
Hi gh Court was right in- setting aside the order of the
Assi stant Conmi ssioner and the Industrial Court on the
ground that unless a finding was reached on the facts of the
case that the contract of service with the said factory cane
to an end and a fresh contract with the head office cane
into being, Respondent No. 1 continued to be in the
enpl oyment of the factory and the head office therefore was
not competent to dismss him [281 F]

Mersey Docks and Harbour Board v. Coggins & Giffith
(Liverpool) Ltd. [1947] A C. 1 at 17, Century Insurance Co.
Ltd. v. Northern Ireland Road Transport Board, [1942] A C.
509, Quarman v. Burnett, (1840) 6 M & W 499, Jones V.
Scul lard, [1898] 2 Q B. 565, Nokes v. Doncaster Amal ganmated
Collieries, Ltd. [1940] 3 Al _England Law Reports 549 and
Denham v. M dl and Enpl oyees Miutual Assurance Ltd., [1955] 2
QB. 437, referred to.

Jest anani Gul abrai  Dholkia v. The Scindia  Steam
Navi gati on Conpany [1961] 2 S.C R 811, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 793 of
1966.

Appeal by special leave fromthe judgnent and order
dat ed August 21, 1964 of the Bombay Hi gh Court, Nagpur Bench
in Special Cvil Application No. 353 of 1963.

M N.  Phadke, Naunit Lal and B.P. Singh, for the
appel | ant.

D.D. Verma and Ganpat Rai, for respondent No. 1.

The Judgnent of the Court was delivered by

Shelat, J. This appeal, by special leave, is directed
agai nst the order of the H gh Court of Bonbay (Nagpur Bench)
whi ch set aside the orders of the Assistant Conmi ssioner  of
Labour and the Industrial Court, Nagpur and renanded the
case to the Assistant Commi ssioner

The appel l ant-firm conducts a nunber of bidi factories
at various places in Vidharba including the one at Kanptee.
Its head office is also situate there. The factory at

Kanptee and the head office have always been treated as
separate entities though owned by t he samnme firm
Consequently, the head office was registered under the
Central Provinces & Berar Shops and Establishment Act, 1947
and the factory at Kanptee was registered under t he
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Factories Act. The factory has also its own standing orders
certified under the Central Provinces & Berar Industria
Di sputes Settlenment Act, 1947. Respondent 1 was originally
enployed in the factory at Kanptee. Two or three years
thereafter he was directed to work at the head office and
worked therein for about six years prior to the inpugned
order of dismssal passed against himby the nmunim of the
head office. Aggrieved by the order he flied
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an application under s. 16 of the CP. & Berar Industria
Di sputes Settlement Act alleging that the said order was
i nconpetent and illegal. The appellant-firm contended that
at the naterial tinme Respondent 1 was enployed as a clerk in
the head office, that the head office was a separate entity,
that the dismssal order had not been passed ’'by the
appel lant-firm as the owner of the said factory, that the
firm as such owner, was wongly inpleaded and that the
application was m sconcei ved.

The Assistant ~Conmm ssioner dismssed the application
hol di ng. that Respondent 1 at the nmaterial tinme was not the
enpl oyee in the factory, but was enployed in the firm s head
office. He relied on the fact that the head office and the
factory had separate rules, that Respondent 1 used to sign
his attendance in the register of the head office, that he
was being paid his salary by the head office, and Ilastly,
that his nane was not' on the nuster roll of the factory. He
also found that whereas the staff of the head office was
governed by the C. P. & Berar Shops & Establishnents Act, the
factory was governed by the C. P. & Berar |ndustrial Disputes
Settlement Act. Against the dism ssal of his ,application
Respondent 1 filed a revision application before the
I ndustrial Court, Nagpur. The Industrial di sm ssed t he
application holding that the only question raised  before
it was whether Respondent 1 was the enpl oyee of the head
office and that that being purely a question of fact, he
could not interfere with the finding of fact arrived at by
the Assistant Conm ssioner. Respondent 1 thereafter filed a
wit petition in the H gh Court challenging the said orders.
The High Court held that it was possible in law for an
enpl oyer to have various establishments where different
ki nds of work would be done, in which case an enployee .in
one establishment would be liable to be transferred to
anot her establishment. But the High Court observed that
unless it was established that the enploynent of Respondent
1 in the factory was legally termnated it could not be
assuned, nerely because he was directed to work in the head
of fice, that his enpl oynent was changed and the head office
was substituted as his enployer in place of the said
factory. As the order passed by the Assistant Conm ssioner
was not clear on this question, the High Court remanded the
case for disposal according to | aw.

M. Phadke for the appellants, raised the follow ng
contentions against the High Court’s order: (1) that the
Hi gh Court nade out a new case for Respondent 1, in  that
Respondent 1 had never challenged the validity of the order
of disnmissal on the ground that there was no change of
enpl oynment , and that therefore, the head office was
i ncompetent to order his dismssal, (2) that the facts of
the case justified the conclusion that Respondent 1 had
ceased to be the enployee of the factory, and (3) that in
any event he nust be held to have given an inplied consent
to
275
his being treated as the enpl oyee of the head office. In
support of these contentions he relied upon the fact that
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Respondent 1 had worked at the. head office for the last six
years wthout any protest, that his name was on the
attendance regi ster of the head office, that it was the head
of fice which paid his salary, and lastly, that he worked in
the head of fice under the direction and control of the nunim
of that office.

As to the first contention, it would not be correct to
say that the H gh Court made out a new case for the first
time for Respondent 1 which was not pleaded by him before
the Assistant Commi ssioner. |In para 1 of his application he
had expressly averred that about three vyears after his
enpl oynment in the factory he had been ordered to work in the
head office. In reply to the application the appellants
conceded that though Respondent 1 was first enployed in the
factory and had worked there for about three years, he had
thereafter been transferred to and been working as a clerk
in the head office. There was, however, no averment in that
reply that the contract of service of Respondent 1 with the
said factory was at any tine put an end to or that when he
was directed to work in the head office a fresh contract of
service was entered into. between. himand the head office.
The Assistant Comm ssioner in his said order held that the
head office and the factory were two separate establishnents
regi stered under two - different Acts, and, therefore,
subject to different provisions of law. He further held that
since Respondent 1 was not actually working in the factory
and his name did not figure in the factory s nmuster roll and
was not paid his wages by the factory, the applicant could
not be said to be an enployee of the said factory. In his
revi sion application before the I'ndustrial Court, Respondent
1 made an express plea that when he was directed to work in
the head office, he had received no notice fromthe factory
that his services were termnated there or that he had
henceforth becone the enpl oyee of the head office. It is
clear fromthese pleadings that it was not for the first
time in the H gh Court that Respondent 1 contended as to the
i ncompet ence of the head office to take disciplinary action
against himand to pass the order of disnmissal. The first
contention of M. Phadke, therefore, cannot be accepted

As regards the second and the third contentions, there
is no dispute that though the head office and the said
factory belong to the sane proprietors, they were always
treated as two distinct entities registered under two
different Acts, that Respondent 1 was enployed first in
the factory where he worked for 2 or 3. years and was
thereafter ordered to work at the head office where
admttedly he worked for about six years before the inpugned
order termnating his services was passed. The guestion
t herefore, which the Assistant Conmm ssioner and t he
Industrial Court had to decide, in view of the pleadings of
the parties, was whet her
276
Respondent 1 had ceased to be the enployee of the factory
and was in the enploynent of the head office at the tinme
when the i mpugned order was passed, or whether his services
were sinply lent to the head office and he continued al
along to be the enployee of the factory ?

The general rule in respect of relationship of mast er
and servant is that a subsisting contract of service wth
one naster is a bar to service with any other naster unless
the contract otherw se provides or the naster consents. A
contract of enmploynment involving personal service is
i ncapable of transfer. Thus, where a businessman joins a
partnership firmand takes his personal staff with him into
the firm his staff cannot be nade the staff of the firm
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wi t hout the consent of the other partners. of. Mersey Docks
and Harbour Board v. Coggins & Giiffith (Liverpool) Ltd.(1).
In certain cases, however, it is. possible to say that an
enpl oyee has di fferent .enployers, as when the enployer, in
pursuance of a contract between himand a third party, |ends
or hires out the services of his enployee to that third
party for a particular work. Such an arrangenent, however,
does not effect a transfer of the contract of service
bet ween t he enpl oyer and his enpl oyee, but only anpbunts to a

transfer of the benefit of his servi ces. of . Century
Insurance Co. Ltd. v. Northern Ireland Road Transport
Board("). In such cases where a third party engages anot her

person’s enployee it is the general enployer who is normally
liable for the tortuous acts conmmitted by the enpl oyee and
his liability is not affected by the existence of a contract
between him and the third party under which the services of
the enployee are lent or hired out for a temporary period to
such third party. In-order to absolve the enployer fromthe
liability and to nake the person who. tenporarily engages
the enployee or hires his services it is necessary to prove
that the relationship of naster and servant was tenporarily
constituted between such third party and the enpl oyee, and
that it existed at the time when the tortuous act was
conmitted by the  enployee. There is, however, a
presunption against there being such 'a transfer of an
enpl oyee as to nake the hirer or the person on whose behalf
the enpl oyee is temporarily working and a heavy burden rests
on the party seeking to establish that the relationship of
mast er and servant has been constituted pro hac vice between
the tenporary enployer and the enpl oyee of. Mersey Docks
and Harbour Board v. Coggins & Giffith (Li verpool)
Ltd. (1). In cases where an enployer has hired out or |ent
the services of his enployee for a specific work and such an
enpl oyee has caused damage to anot her person by his tortuous

act, the question often arises as to who of the two, 1i.e.
the enployer or the person to whom'such services are hired
out or lent, is [1947] A C 1 at 17. (2)
[1942] A.C. 509.
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vi cariously responsi ble for such danage. In cases

commonly known as cranes and carriage cases, -courts .in
Engl and evolved the rule of the enpl oyee being tenporarily
the enpl oyee of such third party to i mpose t he
responsibility on himif it was established that in the
matter of the act, in the performance of which the tortuous
act was commtted, such third party had exercised  contro

and direction over the perfornmance of the act in question
and the manner in which it was to be perforned. | The classic
case comonly cited and in which this rule was applied is
Quarman V. Burnett (1) of. also Jones v. Scullard(2) wher e
Lord Russel applied the test of the power to, direct and
control the act in performance of which danage was caused to
anot her person. The position in lawis, therefore, clear
that except in the case of a statutory provision to the
contrary, a right to the service of an enployee cannot  be
the subject matter of a transfer by an enployer to a third
party w thout the enployee’'s consent. Thus, in Nokes v.
Doncaster Amal gamated Collieries, Ltd. (3) where an order
was made wunder s. 154 of the Conpanies Act , 1929
transferring all the assets and liabilities of a conmpany to
anot her conpany. Viscount Sinon held that such an order did
not mean that contracts of service between the appellant and
t he transf erer-conpany al so stood transferred. The
principle that even in cases where the services of an
enpl oyee are lent to a third party tenporarily for a
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particul ar work, the enployee still remins the enployee of
the enployer is illustrated in Denhamv. Mdland Enpl oyees
Mutual  Assurance Ltd.(4). There Eastwoods Ltd. enployed Le
Grands to nwake test borings on their property. Le G ands
provided two skilled drillers with plant and tackle to carry
out the borings and Eastwoods Ltd. agreed to provide one of
the | abourers, one Clegg to assist those skilled nmen free of
charge to Le Grands. While the said work .was being carried
out, Cegg was killed in circunstances in which Le G ands
were liable to pay damages to his wi dow on the ground that
his death was caused on account of the negligence of Le
Grands or their servants. Le Gands sought to be
indermi fied by their insurers against their said liability.
They were covered by two policies, one with the Mdland
Enpl oyers Mutual Assurance Ltd. in respect of their
liability to the enployees and the other with Lloyds in
respect of their liability to the public in general. The
policy /issued by the Mdland Enployers Mitual Assurance Ltd.
provided ‘that if any person "under a contract of service"
with the insured were to sustain any personal injury by
acci dent —caused during the period of enploynent, and i f
the insured becane |iable to pay damages for such injury the
associ ati on would i ndemify the insured against all suns for
which he would be so liable. The policy issued by the
Ll oyds indemified Le Grands for any suns for which they
m ght becone liable to
(1) [1840] 6 M & W 499.
(2) [1898] 2 QB. 565
(3) [1940] 3 Al England Law Reports 549
(4) [1955] 2 Q B.437
278
pay in respect of death or accidental” bodily injury to
persons and | oss or damage to. property arising in or out of
the business of borings carriedout by Le G ands. The
guesti on was whether at the time of his death Cegg was the
servant of Le Grands and under "a contract of service" with
themas provided in their policy with the Mdland Assurance
Ltd. Dealing with that question, Denning, L.J. observed
that the difficulty which surrounded such a subject arose
because of the concept that a servant of a general _enployer
may be transferred to a tenporary enployer so as-to becone
for the time being his .servant. Such a concept was,” he
said, a very wuseful device to place liability on the
shoul ders of the one who should properly bear it, ~but did
not affect the contract of service itself.- No contract of
service can be transferred fromone enployer to another
wi t hout the servant’s consent and such consent is nhot to be
rai sed by operation of |aw but only by the real consent in
fact of the man express or inplied. He further observed:
“I'n none of the transfer cases which has
been cited to us had the consent of ~-the nan
been sought or obtained. The general enployer
has sinply told him to go and do sorme
particul ar work for the tenporary enpl oyer and
he has gone. The supposed transfer, when it
takes place, is nothing nore than a device---a
very convenient and just device, mark you--to
put liability on to the tenporary enployer;
and even this device has in recent years been
very much restricted inits operation. It
only applies when the servant is transferred
so conpletely that the tenmporary enployer has
the right to. dictate, not only what the
servant is to do, but also howhe is to do
it."
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Applying these principles to the facts before him he
observed that he had no doubt that if a third person had
been injured by the negligence of Clegg in the course of his
work, Le Grands and not Eastwoods would be liable to such
third person. So. also, when Cegg hinself was killed, Le
Grands were liable to his widow on the same footing that
they were his mmsters and not nerely invitors. These
results were achieved in law by holding that Cegg becane
the tenporary servant of Le Grands. He further observed
that there was no harmin thus describing himso long as it
was renmenbered that it was a device designed to cast
liability on the tenporary enployer. However, on the
guestion whether Cegg was "under a contract of service"
with Le Grands, he held that he was not, for his contract of
service was with Eastwoods. They had selected himand paid
his wages and they alone could suspend or disniss him
Cegg was never -asked'to consent to a transfer of the
contract of service and he never did so. If he was not paid
his wages or if he was wongfully dism ssed from
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the work, he could sue Eastwoods for the breach of contract
and no one else. If~he failed to turn up for work,
East woods al one ’'could sue him He could, therefore, see no
trace of a contract of service with Le Grands except the
artificial transfer raised by law so as to make Le G ands
liable to others for his faults or liable to himfor their
own faults and that the artificial transfer so raised cannot
be said to be a contract of service within the said policy
of assurance. Le Gands, therefore, were not entitled to
"be indemified by the M dl and Assurance Conpany under the
enpl oyers’ liability policy but were entitled to be
i ndermi fied by LIoyds under their public liability policy.

A contract of service being thusincapable of ‘transfer
unilaterally, such a transfer of service fromone enployer
to another can only be affected by a tripartite agreenent
bet ween t he enpl oyer, the enployee and the third party, the
ef fect of which would be to termnate the original /contract
of service by nmutual consent and to nake a new contract
bet ween the enpl oyee and the third party. Therefore, so |ong
as the contract of service is not terninated, a newcontract
is not made as aforesaid and the enpl oyee continues to be in

the enploynent of the enployer. Therefore, when an
enpl oyer orders himto do a certain work for another ~person
the enployee still continues to be in his enploynent. The

only thing that happens in such a case is that he carries
out the orders of his master. The enpl oyee has the right to
claim his wages fromthe enployer and not from the third
party to whomhis services are lent or hired. (It nmay be
that such third party may pay his wages during the tine that
he has hired his services, but that is because of his
agreement with the enployer. That does not preclude the
enpl oyee from clainng his wages fromthe enployer. The
hirer my al so exercise control and direction in the ‘doing
of the thing for which he is hired or even the manner in
which it is to be done. But if the enployee fails to carry
out his directions he cannot dismss him and can only
conplain to the enployer. The right of dismssal vests in
t he enpl oyer.

Such being the positioninlaw, it is of the utnpst
importance in the present case that the appellants at no
time took the plea that the contract of enploynent with the
factory was ever terminated or that the respondent gave his
consent, express or inplied, to his contract of service
being transferred to the head office, or that there was a
fresh contract of enployment so brought about between him
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and the head office. Unless, therefore, it is held fromthe
circunstances relied upon by M. Phadke that there was a
transfer of the contract of service or that Respondent 1
gave his consent, express or inmplied, to such a transfer,
Respondent 1 would continue to be the servant of the
factory. Since the case has been remanded to the Assistant
Conmi ssioner, we refrain frommaking any observations as
regards the effect of the adm ssions
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said to have been nmade by Respondent 1 and relied on by the
Assi stant Comm ssi oner.

M. Phadke, however, relied on Jestanani Gul abr a
Dholkia v. The Scindia Steam Navigation Conpany(1l) in
support of his contention that there was a transfer of the
contract of enploynment and that it was not a nere transfer
of the benefit of the services of Respondent 1. In that
case the appellants were originally in the service of the
Sci ndi a St eam Navi gati on Conpany. In 1937 Air Services of
I ndi a Ltd. was _incorporated. In 1943, the Sci ndi as
purchased the ASI and by 1946 ASI = becane a full-fledged
subsidiary of  the Scindias. Between 1946 to 1951 the
Scindias transferred several of their enployees including
the appellants to the ASI. The Scindias had a nunber of
such subsidiary conmpanies and it was usual for them to
transfer their enployees to such conpanies and also to
recal | them whenever necessary. |In 1953, the Governnent of
I ndi a decided to nationalise the airlines operating in India
with effect fromJune 1953. On April 6, 1953 the appellants
wote to the Scindias to recall themto their original posts
but the Scindias refused to doso as they were not in a
position to absorb them They pointed out that a Bill,
called the Air Corporation Bill, 1953, was pending before
Parliament, that under cl. 20 thereof persons working wth
ASI  on the appointed day woul d becone the enpl oyees of the
Corporation, that under that clause they had the option to
resign if they did not wish to jointhe Corporation and that
if the appellants exercised that option. the Scindias would
treat themas having resigned fromtheir service. The Act
was passed on May 28, 1953. Sec. 20 of the Aect provided
that every enployee of an existing air conpany enployed by
such company prior to July 1, 1952 and still in its
enpl oyment inmedi ately before the appointed day, shall, in
so far as such enployee is enployed in connection with the
undert aki ng whi ch has vested in the Corporation by virtue of
the Act, becone, as fromthe appointed date, the enployee of
the Corporation in which the undertaking has vested. On
june 8, 1953 the appellants nade a denmand that if the
Corporation were to retrench any persons from the staff
loaned to ASlI within the first five years, the Scindias
shoul d take them back. The Scindias refused. None of the
appel | ants had exercised the option provided by s. 20 (1 ).
On August 1, 1953 ASI becane vested in the Corporation and

s. 20( 1 ) cane into force as from that date. The
appel l ants contended inter alia that the contract of service
between them and the Scindias was not transferable. The

contention was rejected on the ground that by reason of s.
20(1) the contract of service of the appellants stood
transferred to the Cor por at i on and that though the
appel lants were not originally recruited by ASI and were
transferred by the Scindias to the said conpany,

(1) [1961] 2 S.C R 811
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t hey wer e t he enpl oyees of ASI and were such
enpl oyees on the appointed day and since they had not
exercised the option wunder s. 20( 1 ) they becane the
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enpl oyees of the Corporation by operation of that provision

The Scindias, therefore, were no | onger concerned with them
It is true that the appellants were transferred to ASI on
condi tion that they would receive the sane remuneration
and other benefits as they were getting in the Scindias and
further that it was possible to contend that Scindias
al one could di smss them But the |earned Judges
expl ained that these were special terns applicable to the

appel lants. But in spite of themthey still had becone the
enpl oyees of the ASI and were such enployees on the
appoi nted day. It seens that this conclusion was reached on

the footing that since ASI was the subsidiary conpany of
the Scindias |like several other subsidiary conpanies, and it
was. usual for the Scindias to transfer any of their
enpl oyees to such subsidiary conpanies, the appellants on
their transfer were deened to have consented to becone the
enpl oyees of ASI in spite of the right of the Scindias to
recal | them whenever necessary and further that the
appel l ants continued to be and were the enpl oyees of the ASI
on the ‘appointed day and were, therefore, governed by s

20(1 ) if the Act. It is clear that this was a case of
enpl oyees beconing the enployees of the Corporation by
virtue if the operation of a statute. The deci si on,
therefore, is not an authority for the proposition that an

enpl oyer can transfer his enployee to a third party without
the consent of such enployee or’ without ‘termnating the
contract of enploynent with him That being the position

the case of Jestamani v. The Scindia Steam Navigation(x)
cannot assist M. Phadke.

In our view the H gh Court was, right in setting aside
the order of the Assistant Comm ssioner and the I'ndustria
Court on the ground that unless a finding was reached on the
facts of the case that the contract of service with the said
factory canme to an end and a fresh contract with the head
office canme into being Respondent 1 continued to be in the
enpl oyment of the factory and the head office, therefore,

was not conpetent to dismiss him The appeal, therefore,
fails and is dismssed with costs.
G C Appeal” di sm ssed.

(1) [1961] 2 S.C.R 811.
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