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ACT:

I nconme-t ax- Assessee, /deal er in stocks and shares-Recei pt of
bonus shares in proportion to equity holding-Sale of bonus
shar es- Whet her sal e proceeds profits of business or capital.
Practice-No application wunder - income-tax Act, 1922, s.
66(1), challenging finding of fact of Tribunal-Challenge of
Tri bunal ’s concl usion-Jurisdiction of H gh Court to exam ne
whet her findi ngs on which concl usi on was based are supported
by evi dence.

HEADNOTE:

The assessee, a dealer in shares and securities, held as
part of its stock-in-trade, shares of certain- conpanies.
The assessee 'received fromthose conpanies, —at different
ti mes, bonus shares proportionate to its equity holding. On
t he question whether the sale proceeds of such bonus shares
are liable to be included in the assessee’s total incone as
profits of the share-dealing business, the Tribunal f ound
that the sal e proceeds of the bonus shares were received by
the assessee in the course of and as part of its business in
shares, and held-that the proceeds were, on that account,
taxable as incone. The H gh Court, on reference, held in
favour of the assessee.

In appeal to this Court,

HELD: (1 ) A trader may acquire a commodity in-which he
is dealing, for, his own purposes, and hold it apart from
the stock-in-trade of his business. There is no presunption
that such an .acquisition, even if it is an accretion to the
stock-in-trade of the business, is an acquisition for the
purpose of his business: in each case the question is one of
intention to be gathered fromthe evidence of conduct and
dealings by the acquirer with the cormodity. Bonus shares
given by a conpany in proportion to the holding of equity
capital by a sharehol der are, under the income-tax Act at
the relevant tinme (1946--50), liable to be treated as
capital and not as incone. Therefore, the bonus shares
received by the assessee did not becone part of its
stock-in-trade nerely because they were accretion to its
stock-in-trade. [10 C, F, Q
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C.1.T. Central Bonbay v. Mneklal Chunilal, I.T. Ref. No.

16 of 1948 (Bonbay Hi gh Court), disapproved.

CIl.T., Bengal v. Mercantile Bank of India, 4 1.T.R

239(P.C.), applied.
Conmi ssioner of Inland Revenue v. John Blottt, 8 T.C
101 (H.L.) referred to

(2) In the present case, however, the Tribunal found
that the bonus shares, received as capital, were converted
by the assessee into its stockin-trade and were not retained
as a capital asset. The question posed for the opinion of
the High Court was no whether the finding of the Tribuna
was rounded on evi dence, but whether the sale proceeds of
the bonus shares were of the nature of revenue. On this
guestion, when the assessee had not filed any application
under s. 66(1) of the lIncone-tax
8
Act, 19'22, expressly raising the guestion about t he
validity ~of the Tribunal’s finding of fact, the H gh Court
nmust accept the finding and cannot enquire whether the
finding i's supported by evidence or not. The H gh Court was
therefore;, not justified in interfering with the finding and
conclusion of the Tribunal. [11 D, F-H]
India Cenents Ltd. v.CI.T., 60 1.T.R 52 (S.C) foll owed.

JUDGVENT:
CIVIL APPELLATE JURISDICTION: Civil Appeals Nos. 1764 to
1767 of 1967.

Appeal s fromthe judgnent and decree dated January 17,
1964 of the Allahabad High Court in Incone-tax Reference No.
193 of 1955.

C. K. Daphtary, Attorney-General, R Gopal akrishnan, R N
Sachthey and B.D. Sharma, for the appellant (in all the
appeal s) .

MC  Chagla and R P. Kapur for 1. N Shroff, for the
respondent (in C. A No. 1764 of 1967).

R P. Kapur for 1. N Shroff, for the respondent (in
C.As. Nos. 1765 to 1767 of 1967).

The Judgnent of the Court was delivered by

Shah, J. Ms. Madan Gopal Radhey Lal hereinafter called
the assessees--deal in shares and securities. They held in
the relevant years as part of their stock-in-trade shar es
of certain conpanies. The assessees received from the
Conpanies at different tinmes bonus shares proportionate to
their equity holding. Fromtime to time the assessees sold
the bonus shares received by them The Incone-tax Oficer
brought to tax Rs. 55,607 in the assessnent year 1946-
47; Rs. 41,625 in the assessnment year 1948-49; Rs. 1,43,050
in the assessment year 1949-50 and Rs. 33,170 in the
assessment year 1950-51 being the sale proceeds  of the
bonus shares, holding that those receipts represented income
of the assessee arising fromtheir business in shares. The
order of the Incone-tax Oficer was confirmed by the
Appel l ate Assistant Conmissioner and by the Incone-tax
Appel | ate Tri bunal

At the instance of the assessees, the Tribunal referred
the following question of law to. the Hgh Court of
Al | ahabad for opinion:

"Whet her the sal e proceeds of bonus
shares which had been issued in respect of

shares which fornmed part of the assessee’s
stock-in-trade of t he share deal i ng
business are liable to inclusion in the

assessee’ s total i ncomes for the respective
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years as profits of the share deal i ng
busi ness?"
The High Court called for a supplenentary statenent of case.
Full Bench of the H gh Court (Manchanda, J., dissenting)
ans-
9
wered the question in the negative. The Conmi ssioner has
appealed to this Court with certificate granted by the Hi gh
Court.

The Articles of Association of the various Conpanies
whi ch had issued the bonus shares. are not on the record.
It has been assunmed that the Conpanies had issued bonus
shares in exercise of the power conferred upon themby the
ArtiCl es of Association, and no argument has been raised in
that behalf. A conpany when authorised by its Articles of
Associ ation may convert its accumulated profit into capita
and then wutilise such profit by issuing addi ti ona
shares.” by way of bonus to the shareholders. Under the
I ncome-tax Act, 1922, at the relevant tine, issue of such
bonus shares by capitalisation of the accunul ated profit was
not treated as distribution of dividend.

I n conmi ssioners of Inland Revenue v. John Blott(1)
the House of Lords (by majority) held that bonus shares
issued by a Company in exercise of the power wunder the
Articles of Association are not dividend, and therefore not
i ncome of the sharehol der. Viscount Hal'dane observed at p
126:

S I think that it is a matter
of principle within the power of an ordinary
joint stock conpany with articles such as
those in the case before us to determ ne
concl usively against the whole world  whether
it will’” withhold profits it has accunul ated
from distribution to its shareholders as
i ncome, and as an alternative, not distribute
themat all, but apply themin_ paying up the
capital sunms whichishareholders electing to
take up unissued shares could ot herwi se’ have

to contribute. If this is done, the nbney so
applied is capital and never becones profit in
the hands of the shareholder at all. What

the latter gets is no doubt a valuable thing.
But it is athing in the nature .of an extra
share certificate in the conpany. H s new
shares do not give himan imediate right to a
| arger amount of the existing assets. These
remai n where they were. The new shares sinply
confer atitle to a larger proportion of . the

sur pl us. assets if and when a gener a
distribution takes place, as in the w nding
up. In these assets, the wundistributed
profits now allocated to capital, wll be

included profits which will be used by the
conpany for its business, but henceforth as
part of its issued share capital."
Simlarly Lord Cave observed at p. 135
"The profits remained in the hands of

the Conpany as capital, and the sharehol ders
received a paper certificate as evidence of
his interest in the additional capita

(1) 8 T.C. 101.

2Sup. C.1./69--2

10
so set aside. The transaction took nothing
out of the Company’s coffers, and put nothing
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into the sharehol ders’ pockets; and the only
result was that the Conpany, which before the
resolution could have distributed the profit
by way of dividend or carried it tenporarily

to reserve, came thenceforth under an
obl i gation to retain it per manent |y as
capital. It is true that the sharehol der
could sell his bonus shares, but in that case
he would be realising a capital asset

produci ng incone, and the proceeds would not

be income in his hands."
The principle of the case was affirmed by the Judicia
Conmittee 1in a case arising under the Indian | ncone-t ax
Act, 1922: Comm ssioner of Incone-tax, Bengal v. Mercantile
Bank of India and Qthers(1).  Accordingly bonus shares given
by a Conpany in proportion-to the holding of equity capita
by a shareholder are, in the absence of any express
provision to the contrary liable to be treated as capita
and not incone.

We are unable to agree with the judgnent of the Bonbay
H gh Court (to which reference was made by the Tribunal) in
Comm ssioner of Income-tax,  Central Bombay v. Manikla
Chunni fat and Sons Ltd., Bonbay--1.T. Reference No. 16 of
1948t hat bonus shares received by a sharehol der who carries
on business in shares and securities "ipso facto becone
accretion to his stock-in-trade." Bonus. shares woul d
normally be deenmed to be distributed by the Conmpany as
capital and the sharehol der receives the shares as capital.
The bonus shares are accretions to the shares in respect of
which they are issued, but onthat account those shares do
not becone stock-in-trade - of the busi ness of t he
shar ehol der. A trader may acquire a commodity in which he
is dealing for his own purposes, and hold it apart from the
stock-intrade of his business. There is no presunption that
every acquisition by a dealer in a particular commodity is
acquisition for the purpose of his business: in each case
the question is one of intention to be gathered from the
evi dence of conduct and dealings by the acquirer ‘with the
comuodi ty.

Bonus shares having been received by the assessees in
respect of their stock-in-trade did not therefore becomne
part of their stock-in-trade, merely because they were
accretions to the stock-intrade. The bonus shares were
received as capital: they could be converted by t he
assessees into their stock-in-trade or retained as their
capital asset.

The Tribunal observed in paragraph-5 of its order that
"the assessee deals in shares and the sal es proceeds of  the
bonus shares was (were) received by himin the course and as
part of his share
(1) 4 1.T.R 239.

11
dealing business. The anount received by the assessee is
therefore part of his profit fromthe share dealing business
and is liable to tax as such". Counsel for the assessees
contended that the Tribunal has not referred to any evidence
in support of its conclusion and has nade a cryptic
statement which is not capable of the interpretation that
the assessees had converted the bonus shares into their

stock-in-trade.. If there is no presunption that the
accretion to the stock-in-trade necessarily gets
incorporated into the stock-in-trade, says M. Chagla, in

the absence of evidence showi ng that the bonus shares were
treated by the assessees as stock.in-trade the finding of
the Tribunal cannot be sustained Counsel invited our
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attention to the supplenmentary statement of case in which
the Tribunal recorded that in the copies of balance sheets
filed by the assessees as of February 14, 1948, March 8,
1949 and March 8, 1950, the shares did not find a place and
that the sale proceeds of the bonus shares were credited in
the capital account of the assessees for the four years in
guestion on the |last dates of the rel evant accounting years.

But the Tribunal has found that the sale proceeds of the
bonus shares were received in the course and as part of
their business in shares and were on that account taxable.
It is. somewhat unfortunate that the Tribunal has not set
out in detail the facts found by it and the inference drawn
therefrom Even in the supplenentary statenent no attenpt
has been nmade to set out the facts on which the conclusion
was based. The orders of the Incone-tax Officer and the
Appel | ate Assistant ~ Conmi-ssioner are also not before us.
The nmere circumstance that in the copies of the bal ance-
sheets ~tendered by the assessees the bonus shares did not
find a place has, in our judgnent, no inportance, and the
credit —entries in the capital account on the |ast dates of
the respective accounting years in the four years in
guestion also do not support an inference in favour of the
assessees. The question posed for the opinion of the Court
was not whether the conclusion of the Tribunal was rounded
on evidence, but whether the sale proceeds of the bonus
shares were of the nature of revenue. On this question an
inquiry into whether the conclusion of the Tribunal is
supported by the evidence cannot be nade.

In India Cenents Ltd. v. Conm ssioner of = Income-tax(x)
this Court observed that in a reference under the |Income-tax
Act the Hi gh Court nust accept the findings of fact made by
the Appellate Tribunal, and it is for the person. who has
applied for a reference to chall enge these findings first by
an application under s. 66( 1 ). If he has failed to file an
application wunder s. 66(1 ) expressly raising the question
about the wvalidity of the findings of fact, he is not
entitled .to urge before the High Court that the /findings
are (1) 60 1.T.R 52 (S.C)

12
vitiated for one reason or another. 'The principle of that
case applies here. It is not open to the assessees to

contend on the question, raised that the finding of the
Tri bunal is not supported by evidence.

The answer recorded by the Hi gh Court is discharged
The answer to the question subnitted is in the affirmative.
No order as to costs of the appeal to this Court and of the
reference’ in the H gh Court.
V. P. S Appeal al |l owed.
13




